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Wphy  « 258 
estem.  Md.  R  R  Co.,  Abell  «..  508 
Wilder.  Old  Colony  R  R  Co.  «. . .  41 
Wilmington  &  Weldon  R  R  Co., 

Potter* 828 

Wilson  f>.  New  York  Cent  &  H.  R 

RRCo *. 148 

Wisconsin  Cent.  R  R  Co.,  KeUey 

f> 638 

Wood   V.   Chicago,  M.  &  St.  P. 

X*.    Dim    v/O.  ...•.......*    ......  .^  .         Ov 

Wood,  South  &  North  Ala.  R  R 

Co.i) 39 

Worcester,  N.  &  R  R  R   Co., 

Corliss  tJ 208 

Youll  V,  Sioux  City  &  Pac  R  R 

Co : 589 

Yazoo  &  M.  V.  R  R  Co.,  Railroad 

Com.  of  Miss,  v 6 


Block 

V. 

■ 

Ebib  ASJy  North  Sbobe  Debpatoh  Fab!  Freight  Line. 

(Advance  Otuey  McMochusetU,     May,  1885.) 

Seyenl  railway  companies  forming  a  fast  freight  line  arc  partners  liable 
jointly  and  severally  for  goods  lost  or  damaged  in  transportation  by  such 
line. 

By  a  bill  of  lading  ''  The  Erie  &  North  Shore  Despatch  ^*  contracted  to 
cany  plain tifTs  goods  from  Boston  by  the  Fitchburg  Railroad  and  thence  by 
the  Erie  &  North  Shore  Despatch  to  Chicago,  and  then  to  deliver  them  to. 
connecting  railroad  lines  to  be  forwarded  to  Denver,  their  destination — not 
naming  the  several  railroad  companies  forming  the  association,  but  provid- 
ing that  in  case  of  loss  or  damage  of  the  goods  ^*  that  company  shall  alone  be 
held  answerable  therefor  in  whose  actual  custody  the  same  may  be  at  the 
time  of  the  happening  thereof." 

Heldf  that  the  words  *'that  company"  referred  only  to  the  companies 
named  in  the  contract,  and  that  plaintil^  need  not  sue  the  member  of  the 
Despatch  Line  on  whose  road  the  goods  were  lost,  the  Despatch  Company 
being  liable  aa  a  partnership. 

Limui  M.  Child  for  plaintifi. 
Sohiefi  <&  Welch  for  aefendant. 

MoBTON,  0.  J. — The  evidence  at  the  trial  tended  to  show  that 
the  several  defendant  corporations  formed  an  aBsociation  or  com- 

fanj  under  the  name  of  "  The  Erie  &  North  Shore  facts, 

>e8patch,"  for  the  transportation  of  merchandise  between  Boston 
and  Ohicago ;  that  the  association  had  an  agent  in  Boston  who  was 
anthorized  to  receive  goods  at  Boston  for  transportation  over  the 
line  to  Ohicago,  and  to  give  bills  of  lading  or  contracts  for  trans- 
portation like  the  one  npon  which  the  plaintiff  sues ;  that  the  plain- 
tiff delivered  eoods  to  such  agent,  and  received  the  bill  of  Udin^ 
in  suit ;  and  that  a  part  of  the  goods  were  lost  between  Boston  and 
Chicago.  By  the  bill  of  lading,  "The  Erie  &  North  Shore  Despatch" 
contracts  to  carry  the  goods  from  Boston  by  the  Fitchburff  Rail- 
road, and  thence  by  the  Erie  &  North  Shore  Despatch  to  Chic^u^o, 
and  then  to  deliver  them  to  connecting  railroad  lines  to  be  for- 
warded to  Denver,  their  destination.  The  several  railroad  com- 
f»anies  which  form  the  association  are  not  named  in  the  contract, 
t  is  a  single  and  indivisible  contract,  by  which  the  Erie  &  North 
Shore  Despatch  Line  agrees  to  carry  the  goods  to  Chicago,  the 

81  A.  &  £.  R  Gas.— 1 
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freight  to  be  earned  upon  the  delivery  thereto  the  connecting  line. 
So  far  as  the  quesciou  in  this  ca.be  is  concerned,  it  is  unlike  those 
cases  where  a  raihoad  forming  one  link  in  a  line  of  connecting 
roads  between  two  points  receives  goods  to  be  transported  over  its 
line  and  delivered  to  the  connecting  road,  in  which  it  has  been  held 
iu  this  conuuonwealth  that  each  railroad  in  the  continuous  line  is 
liable  only  for  loss  or  damage  happening  on  its  own  road.  Darling 
V.  Boston  &  W.  R.  Co.,  11  Allen,  295 ;  Gass  v.  New  York,  P.  & 
B.  K  Co.,  99  Mass.  220 ;  Burroughs  v.  Norwich  &  W.  R.  Co.,  100 
Mass.  26 ;  Aigen  v.  Boston  &  M.  R.  R.,  132  Mass.  423 ;  s.  c,  6 
Am.  &  Eng.  K.  R.  Cas.  426. 

The  defendants  formed  a  company,  and   in  its  name  made  a 
special  contract  to  carry  the  plaintiffs  goods  from  Boston  to  Chi- 
cago.    They  are,  so  far  as  the  plaintiff  is  concerned, 
lkkisapart-  partners,  and  liable  jointly  and   severally  for  any  loss 
or  damage  to  his  goods  between  Boston  and  Chicago, 
unless  they  are  exempted  from  liability  by  the  terms  of  the  con- 
tract.    Hill  Mfg.  Co.  V.  Boston  &  L.  R.  Co.,  104  Mass.  122.     The 
principal  difficulty  in  this  case  is  as  to  the  true  construction  of  the 
contract  of  carriage.     It  contains  the  provision  that  in  case  of  Joss 
or  damage  to  the  property  received,  '*  whereby  any  legal  liability 
or  responsibility  shall  or  may  be  incurred,  that  company  shall  alone 
be  held  answerable  thei*efor  in  whose  actual  custody  the  same  may 
be  at  the  time  of  the  happening  thereof."     It  also  contains  a  pro- 
vision that,  in  case  of  loss  or  damage  of  any  of  the  goods  "  for 
which  either  of  said  companies  may  be  liable,  it  is  agreed  that  said 
company  shall  have  tlie  benetit  of  any  insurance  effected  thereon 
by  tne  owner."     The  defendants  contend  that  the  expression  "  that 
company,"  in  the  clause  above  cited,  means  that  railroad  company 
in  any  part  of  the  continuous  line  between  Boston  and 
coKSTEDi^.°"'°  Denver,  so  that,  although  the  plaintiffs  loss  occurred 
betweeik  Boston  and  Chicago,  that  railroad  company  in 
whose  custody  the  goods  were  when  lost,  is  alone  liable.     This  ie 
not  the  necessary,  and  we  do  not  think  it  the  fair,  construction  of 
the  defendant's  contract.     By  it  the  Erie  &  North  Shore  Despatch, 
as  a  company,  undertake  to  carry  the  goods  to  Chicago,  and  there 
to  deliver  them  to  a  connecting  line.     The  several  railroads  which 
constitute  this  company  are  not  named  or  I'eferred  to  in  the  con- 
tract.    It  is  in  the  same  terms  as  if  the  Erie  &  North  Shore  De- 
spatch had  been  a  single  railroad  corporation,  with  a  road  from 
Boston  to  Chicago.     In  other  parts  of  the  contract  the  expressions 
"this  company"  and  "said  company"  are  used  in   connections 
which  clearly  show  that  they  refer  to  the  defendant  company,  and 
not  to  any  railroad  company  between  Boston  and  Chicago.    Thus, 
there  is  the  provision  that  it  is  "  agreed  that  the  Erie  &  North 
Shore  Despatch  will  not  be  liable  for  Toss  Or  damage  or  delays  to 
the  above  goods  on  any  river  or  lake;"  and  "said  company  will 
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not  be  liable  for  any  loss"  by  guerrillas  or  military  seizures.  So 
there  is  the  provision  that,  "  in  consideration  that  this  company  has 
reduced  the  price  of  such  transpoi'tation  below  the  local  rates,  the 
shipper  and  owner  does  hereby  release  the  Erie  &  North  Shore 
Despatch,  and  the  steapi-boat  and  railroad  company  which  may  re- 
ceive said  property,  from  liability  for  breakage,"  etc.  In  these 
clauses  the  word  "  company  "  clearly  refers  only  to  the  defendant 
company,  and  the  connecting  company  or  companies  between  Chi- 
cago and  Denver. 

The  words  "  said  company "  or  "  said  companies,"  used  in  the 
clause  as  to  insurance,  and  other  places,  by  their  natural  intei-pre- 
tation  refer  to  companies  which  have  previously  been  named.  We 
cannot  see  win'  the  words  "  that  company,"  in  the  clause  we  are 
considering,  should  receive  a  different  construction  from  that  given 
to  equivalent  or  similar  words  in  other  parts  of  the  contract.  The 
plaintiff  was  dealing  with  the  defendant  company  alone  for  the 
transportation  as  far  as  Chicago.  He  did  not  know  the  parties 
who  composed  that  company,  and  entered  into  no  separate  contract 
with  either  of  them.  He  had  the  right  to  interpret  the  words 
**  that  company "  as  meaning  the  defendant  company,  and  not  a 
railway  company  nowhere  named  in  his  contract.  The  effect  of 
this  interpretation  is,  what  seems  to  have  been  in  the  minds  of  the 
parties,  to  release  the  defendant xjompany  from  liability  after  it  had 
carried  the  goods  to  the  end  of  its  route,  according  to  its  contract, 
and  had  delivered  them  to  the  connecting  carrier,  and  to  hold  it 
liable  to  the  point  to  which  it  had  assumed  and  contracted  to  trans- 
port the  goods  as  a  common  carrier. 

We  ai-e  of  opinion  that  this  is  the  fair  construction  of  the  con- 
tract, and  therefore  that  the  learned  justice  who  presided  at  the 
trial  in  the  superior  court  erred  in  directing  a  veraict  for  the  de- 
fendants.    Exceptions  sustained. 

Railway  Partnerships  and  Fast  Freight  Lines.— The  principal  case  suggests 
several  interesting  Mubjects  for  consideration. 

I.  CoKiffEGTiKO  RAKiWATS  Held  NOT  CoPABTNBRS. — *  ^  Arrangements  are 
often  made,'^  said  Mr.  Justice  Comstock  in  Merrick  v,  Gordon,  20  N.  T.  96, 
*' between  different  companies  having  lines  which  connect,  adjusting  fare  or 
freight  on  passengers  and  goods  between  distant  points,  and  assigning  to 
each  a  share  in  the  gross  earnings  according  to  the  service  which  each  per- 
forms in  producing  the  result.  No  case  has  gone  the  length  of  holding  that 
an  agreement  of  this  nature  creates  a  partnership ;  and  if  we  were  to  lay 
down  such  a  doctrine  now  it  would  be  establishing  a  class  of  partnerships 
hitherto  unknown  to  the  law.'^  This  was  said  in  a  case  where  a  firm,  car- 
riers upon  the  New  York  canals,  agreed  with  a  firm  of  carriers  upon  the  Great 
Lakes  for  a  division  in  fixed  proportions  of  the  total  freight  which  should  be 
received  for  the  carriage  of  goods  over  both  firms*  routes,  and  it  was  decided 
that  this  did  not  constitute  them  partners.  The  principle  of  this  case,  al- 
though enunciated  a  quarter  of  a  century  ago,  is  sustained  by  many  authori- 
ties and  is  still  the  law. 

Illusthatiyb  Cases.     ^'Gbbbn  Linb."    No  Ebtoppbl.— There  was  an 
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arrangement  between  different  railroads  connecting  with  each  other  whereby 
each  road  agreed  to  carry  the  cars  of  the  others  having  the  name  **  Green 
Line"  painted  thereon  over  its  own  road  without  breakage  of  bulk,  at  such 
rates  as  might  be  agreed  on,  each  company  fixing  its  own  rates  of  freig^ht 
passing  over  its  own  road  and  collecting  the  dame  as  the  freight  passed  over 
its  roa^  and  having  no  interest  in  freights  not  reaching  its  road.  Each  road 
being  desirous  of  making  a  through  rate  over  other  roads  via  these  *^  Green 
Line  "  cars,  would  ascertain  the  rates  the  intermediate  road  or  roads  charged, 
and  adding  the  same  to  its  own  rates,  fix  its  own  schedule  of  through  rates, 
which  it  termed  '*  Green  Line  Rates."  There  was  no  joint  expense,  loss  or 
profits  except  that  where  a  loss  could  not  be  located  on  any  particular 
road  a  pro  rata  share  of  the  loss  was  borne  by  all  that  carried  the  freight. 
It  was  decided  that  there  was  no  partnership  and  that  the  railway  company 
was  not  estopped  from  denying  that  there  was  any  partnership  by  the  fact 
that  the  words  ^*  Green  Line  "  were  painted  on  the  roof  of  a  wharf  boat,  and 

erinted  also  upon  the  bills  of  lading.  Irvin  v.  Nash.,  Chat.  &  St.  L.  R.  Co.,  92 
11.  103.  That  an  agreement  to  share  pro  rata  losses  that  cannot  be  located 
does  not  make  the  connecting  carrier  partners  see  Aigen  v,  Boston  &  M.  R. 
R.  Co.,  182  Mass.  428;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  426.  See  Schiff  «.  N. 
Y.  Cent.  &  Hudson  Riv.  R.  R.  Co.,  16  Hun,  278. 

Samb.  Advancing  Charges. — Another  arrangement  very  common  among 
railway  companies  is  this  :  several  connecting  railway  companies  form  a 
'Uhrough-line,"  agreeing  that  when  coods  are  received  to  be  carried  over 
the  whole  route  they  shall  be  delivered  by  each  to  the  next  succeeding  com- 
pany, which  shall  **  advance  charges"  thereupon;  that  is,  pay  to  its  predeces- 
sor the  amount  already  due  for  the  carriage,  the  last  company  collecting  the 
whole  from  the  consignee.  This  does  not  constitute  the  companies  partners,, 
nor  make  the  last  company  liable  for  goods  lost  or  injured  before  it  received 
them.  Darling  «.  Bost.  &  Wor.  R.  Co.,  11  Allen,  295;  Hot  Springs  R.  K. 
«.  Trippe,  42  Ark.  465;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  562. 

Sahb.  Thbough-tickbts. — ^An  arrangement  the  converse  of  that  last  de- 
scribed exists  where  several  companies  constitute  a  through-line  and  eacti 
sells  ^Uhrough-tickets,"  deducting  its  own  share  of  the  price  paid  for  the 
same  and  accounting  to  the  other  companies  for  their  share,  the  price  being 
fixed  according  to  a  tariff  fixed  by  each  company  as  to  its  own  road.  Thi» 
does  not  constitute  the  companies  partners.  Croft «.  Bait.  &  O.  R.  Co.,  1 
McArth.  492;  S.  P.  Straiten  u.  N.  Y.  &  N.  H.  R.  Co,,  2  B.  D.  Smith,  184. 
See  also  Converse  «.  Nor.  &  N.  T.  Trans.  Co.,  88  Conn.  167;  Harton  «.  East- 
ern R.  Co.,  114  Mass.  44;  Ellsworth  v,  Tartt.,  26  Ala.  788. 

Same.  Sevehal  Companies  contracting  with  Despatch  Line  not 
Partners. — A  contract  between  A,  a  despatch  company,  and  B,  a  railroad 
company,  whose  road,  in  connection  with  those  of  other  companies,  forms  a 
continuous  line,  stipulated  that  B  should  *' receive,  load,  and  unload,  deliver 
and  way  bill "  all  freight  sent  to  it  by  A  at  such  rates  for  transportation  as 
may  be  established  by  the  railroad  companies,  and  should,  while  assuming 
all  the  risks  of  a  common  carrier,  pay  for  all  damage  to  or  loss  of  property 
while  on  its  road  or  in  its  possession.  A  similar  contract  was  enterea  into  by 
A  with  each  of  the  other  companies,  between  which  there  was  an  arrange- 
ment that  the  amount  charged  for  the  through-freight  should  be  divided 
between  them  according  to  the  length  of  their  respective  roads  ;  and  that  on 
such  freight  the  last  carrier  should  collect  the  charges  from  the  consignee, 
deduct  its  share  thereof,  account  in  the  same  way  to  the  next  company,  and 
so  on  to  the  first.  Settlements  were  made  by  the  railroad  companies  periodi- 
cally upon  accountings  between  them,  and  each  settled  separately  with  A. 
Held — 1.  That  B  by  its  agreement  with  A  incurred  neither  an  obligation  to 
carry  freight  beyond  its  own  road  nor  a  liability  for  the  negligence  of  either 
of  the  other  companies.     2.  That  the  arrangement  between  the  railroad 
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companies  did  not  make  them  partDers  inter  sese  or  as  to  third  persons.     Id- 
surance  Co.  v.  Railroad  Co.,  104  U.  S.  146;  s.  c,  8  Am.  &  'Ens,  R.  R.  Cas.  260. 

And  in  an  action  against  a  common  carrier  seeking  to  hold  it  liable  as  a 
partner  of  another  road  by  which  the  goods  were  shipped^  the  mere  facts 
that  such  roads  are  continuous,  and  that  an  association  engaged  in  shipping 
goods  between  points  connected  by  these  roads  and  using  its  own  cars,  and 
employing  agents  distinct  from  those  of  these  roads,  was  in  the  habit  of  giving 
through-bills  of  lading  between  these  points,  and  distributing  the  freight 
received  among  the  roads  actually  engaged  in  the  carriage,  in  proportion  to 
the  freight  earned  by  each  road,  is  not  evidence  of  a  partnership  between 
the  roads,  or  that  the  shipping  association  in  question  made  the  contract  of 
affreightment  in  question  as  agent  of  the  defendant.  Watkins  v.  Terre  H. 
&  I.  R.  Co.,  8  Mo.  App.  569;  s.  c,  Am.  &  Eng.  R.  R.  Cas,  614. 

Same.  Rbasons  why  No  Partnership. — The  reasons  why  there  was  held 
to  be  no  partnership  in  the  foregoing  cases  are  very  obvious.  Although  in 
some  of  the  cases  the  companies  were  doing  business  through  a  common 
agent,  Ellsworth  ©.  Tartt.,  26  Ala.  733;  Straitton  v.  N.  Y.  &  N.  H.  R.  Co.,  2 
E.  D.  Smith  (N.  Y.),  184;  Watkins  v.  Terre  H.  &  I.  R.  Co.,  8  Mo.  App.  569; 
8.  c,  1  Am.  &  Eng.  R.  R.  Cas.  614,  or  were  regulating  parts  of  their  business 
by  a  joint  committee,  Straiten  v.  N.  Y.  &  N.  H.  R.  Co.,  2  E.  D.  Smith,  184, 
there  was  in  fact  no  joint  expense,  no  joint  property,  no  joint  fund,  no  joint 
profits,  and  no  arrangement  to  share  loss  and  profit.  A  communion  of  profit 
13  of  the  very  essence  of  the  contract  of  partnership,  aud  without  this  com- 
munion of  profit  a  partnership  cannot  in  law  exist.  Irvint).  Nash.,  Chat.  & 
St.  L.  R.  Co.,  92  111.  108. 

Cases  holding  that  through  freight  lines  composed  of  connecting  railroad 
corporations  are  partnerships  involve  the  question  of  the  authority  of  the 
corporations  to  form  such  partnership.  It  seems  well  settled  that  connecting 
railroad  companies  have  no  authority  under  their  charters  to  form  a  partner- 
ship arrangement  for  the  joint  management  of  the  two  roads,  and  a  division 
of  profit  and  losses.  The  charter  authorizes  the  company  to  manage  and 
control  its  own  road,  and  that  alone,  and  that  it  must  govern  and  control 
without  the  intervention  or  co-operation  of  any  other  railroad.  Burke  v.  Con- 
cord R  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  552;  Pearce  ®.  Mad.  &  Ind.  R.  C.  & 
Peru  &  Ind.  R.  Co.,  21  How.  441;  see  also  Bissellt?.  Mich.  South.  &  North. 
Ind.  R.  Co.,  22  N.  Y.  259.  But  through-freight-line  partnerships  involve 
considerations  somewhat  different  from  those  involved  in  the  cases  just 
cited.  Such  a  partnership  does  not  involve  a  joint  management  of  the  road. 
The  management  of  each  road  is  kept  entirely  distinct  and  is  not  affected  by 
the  partnership  arrangement.  The  partnership  relates  only  to  through  busi- 
ness, and  each  road  contributes  to  the  partnership  its  services  as  a  carrier  over 
its  line.  It  is  objected  that  a  railroad  has  no  authority  under  its  charter  to 
assume  a  liability  for  the  defaults  or  torts  of  another  road,  but  it  seems  well 
settled  that  a  road  may  contract  for  the  carriage  of  goods  or  passengers  be- 
yond its  own  termini.  Nashua  Lock  Co.  p.  Wore.  &  Nashua  R.  Co.,  48  N. 
IL  339;  Stewart  t?.  Erie  &  West.  Transp.  Co.,  17  Minn.  372. 

II.  Railways  Held  Copartners. — But  different  views  from  those  ad- 
vanced in  the  foregoing  cases  are  taken  by  other  courts,  holding  that  if  sev- 
eral carriers,  having  each  its  own  line,  associate  and  form  what  to  the  shipper 
is  a  continuous  line,  and  contract  to  carry  goods  through  for  an  agreed  price, 
which  the  shipper  or  consignee  pays  in  one  sum,  and  which  the  carriers  di- 
vide among  them,  then,  as  to  third  parties  v^ith  whom  they  contract  they  are 
liable  jointly  for  a  loss  taking  place  on  any  part  of  the  whole  line.  Barton 
c.  Wheeler,  49  N.  H.  25;  Bradford  v,  Railroad  Co.,  7  Rich.  201;  Cincinnati 
etc.  R.  Co.©.  Spratt,  2  Duval,  4;  Nashua  Lock  Co.  v.  Railroad  Co.,  48  N.  H. 
339;  Quimby  c.  Vanderbilt,  17  N.  Y.  806;  Chouteaux  v.  Leach,  18  Pa.  St. 
224:  Boston,  etc.,  Steamboat  Co.  v.  Brown,  54  Pa.  St.  77;  Hart  r.  Railroad  Co., 
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4  Seld.  87;  Railrosd  Co.  «.  Androscoggin  Mills.  22  Wall,  594;  Railroad  Co. 
V.  Pratt,  22  Wall,  123;  Wyman  r.  Chic.  &  Alton  R.  Co.,  4  Mo.  App.  89;  Erie 
&  Pac.  I>e8patch  e.  Cecil,  112  111.  180;  Rice  v.  I.  &  St.  L.  R.  Co.,  3  Mo.  App. 
31;  Coates  v.  U.  8.  Ex.  Co.,  45  Mo.  238;  Barter  o.  Wheeler,  40  N.  H.  11 ; 
Boat  wick  o.  Champion,  11  Wend.  571. 

Construction  of  Bell  op  Labino. — In  a  New  York  case  the  bill  of  lad> 
ing  was  as  follows:  Great  American  **Red  Line"  Route  from  the  Atlantic 
to  the  Pacific  Ocean  without  change  of  cars. 

By  arrangement  between  the  following  railroad  companies,  liz. :  Boston 
&  Albany  K.  R.,  Providence  &  Nashua  R  R.,  Housatonic  R.  R.,  Worcester 
&  Nashua  R.  R,  N.  Y.  Central  &  Hudson  River  R.  R,  Lake  Shore  &  Mich. 
Southern  Ry. 

New  York,  June  27,  1872. 

Received  from  Schift  &  Clark  the  following  package  in  apparent  good 
order,  contents  and  value  unknown :  ...  To  be  transported  over  the  line 
and  delivered  in  like  good  order  to  the  consignee  or  owner  at  St.  Joseph,  or 
to  the  next  company  or  carriers  (if  the  same  are  to  be  forwarded  beyond )  for 
them  to  deliver  to  the  place  of  destination  of  said  goods  or  package,  it  being 
distinctly  understood  that  these  companies  shall  not  be  responsible  as  com- 
mon carriers  of  said  goods  while  at  any  of  their  stations  awaiting  delivery  to 
such  consignee  or  carriers,  the  companies  being  liable  as  warehousemen  only. 

C.  V.  Cross, 

N,  Y.  Agent. 

The  goods  were  shipped  from  New  York  City  to  St.  Joseph,  and  were 
damaged  by  the  default  of  the  Lake  Shore  &  Mich.  Southern  R.  R.  after  the 
goods  had  passed  over  the  line  of  the  N.  Y.  Cent.  &  Hudson  River  R  R.  Co., 
the  defendants.  It  was  held  that  the  defendants  were  exonerated  from  lia- 
bility by  the  express  words  of  the  bill  of  lading:  that  the  bill  of  lading  pro- 
vided that  the  responsibility  of  each  carrier  composing  the  *' Red  Line  ^^ 
should  terminate  on  the  delivery  of  the  freight  to  the  next  carrier.  Schiff  «. 
N.  Y.  Cent.  &  Hud.  Riv.  R  R  Co.,  16  Hun,  278. 


Kailboad  Commission  of  Mississippi  v,  Yazoo  and  Mississippi 

Valley  R,  R.  Co. 

Samb  V,  NatcAez,  Jackson,  and  Columbus  R.  R.  Co. 

(Advance  Cases^  Mississippi,     1885.) 

The  law  of  Mississippi  appointing  a  railroad  commission  is  not  unconsti- 
tutional. Said  commission  has  no  power  to  oblige  railroad  companies  to 
charge  no  higher  rates  of  freight  and  fare  than  they  are  allowed  by  their 
charter  to  charge,  even  though  such  companies  may  be  engaged  in  interstate 
commerce. 

CABn>BELL,  C.  J. — It  is  claimed  that  tlie  act  creating  the  Iwlilroad 
QuBRioir  Stated.  CommissioD  is  a  violation  of  article  1,  section  8  of  the 
Constitution  of  the  United  States,  which  vests  in  Congress  power 
"  to  reflate  commerce  ....  among  the  several  States,"  because 
the  railroad  of  the  appellee  connects  at  Jackson,  Mississippi,  with 
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the  railroad  system  of  the  country,  and  at  Yazoo  City  with  the 
waterways,  and  its  interstate  and  local  commerce  and  interests  are 
inseparable  without  rnin.  The  question  thus  presented  is,  how  far 
is  the  State  disabled,  by  the  constitutional  provision  quoted,  from 
governing  railroads  within  its  limits  as  to  fares  and  freights? 

There  is  no  denial  of  the  power  of  Congress  "  to  regulate  com- 
merce .  .  .  among  the  several  States,"  lor  that  is  PREscRiBiMa 
plainly  conferred,  but  what  is  it  to  regulate  commerce  ?  r^S5L!?ion^of 
Prescribing  rates  of  compensation  for  service  rendered  commbbcb. 
by  a  railway  company  does  not  appear  to  us  to  be  regulating  com- 
merce. The  right  to  compensation  is  an  essential  attribute  of  such 
a  corporation.  It  is  the  power  to  exist.  Prescribing  rates  is  pro- 
viding for  the  existence  of  the  artificial  being.  It  is  breathing  into 
it  the  breath  of  life,  that  it  may  become  a  living  being.  The  power 
to  do  this  belongs  to  the  sovereignty  that  may  create  corporations, 
and  shape  their  being,  and  define  their  functions.  It  must  be  the 
State.  Its  power  to  create  corporations  for  the  various  purposes 
of  business  and  commerce  has  been  uniformly  exercised  and  never 
questioned.  If  it  may  create  such  corporations,  it  may  determine 
their  attributes  and  prescribe  what  they  may  charge  for  services 
rendered  as  well  as  the  other  conditions  of  their  existence.  This 
belongs  to  so vereignty  of  the  State  and  is  essential  to  the  regulation 
of  its  internal  police,  and  has  not  been  surrendered  to  Congress. 
People  V.  Babcock,  11  Wend.  587 ;  Freeholders  v.  The  State,  4 
Zabriskee,  718.  It  is  the  sovereign  power  to  govern  the  institutions 
of  the  State,  and  it  is  not  regulating  commerce.  It  would  seem  to 
belong  to  the  State  alone,  whose  creature  the  corporation  is,  and 
wh(^e  right  to  shape  its  being  in  this  essential  attribute  pertains  to 
it,  because  it  is  its  creator  ;  and  such  we  understand  to  be  the  doc- 
trine of  the  Supreme  Court  of  the  U.  S.  as  announced  in  Kailroad 
Co.  V,  Maryland,  21  Wall.  456,  and  other  decisions. 

The  principle  supporting  the  decision  in  Railroad  Co.  -y.  Mary- 
land is  the  right  of  a  State,  as  a  sovereiern,  to  regulate 

»  State  hat  CoiC" 

and  control  the  rate  of  transportation  over  its  creature —  i^l  rates. 
the  railroad  built  under  a  charter  by  the  State.  It  is  Maryland  ex- 
recognized  by  the  opinion  of  the  court  that,  in  the  very 
nature  of  things,  the  State  must  have  control  of  the  rates  over  high- 
ways of  its  own  creation,  even  though  to  exercise  this  power  involves 
consequentially  an  imposition  on  persons  and  property  carried  from 
State  to  State.  The  railroad  extended  from  Baltimore  to  Wash- 
ington, and  the  State  required  payment  to  it  of  a  fixed  portion  on 
all  money  derived  by  the  company  from  carrying  passengers  from 
Baltimore  to  Wasliington  City,  and  the  question  was  whether  this 
exaction  by  the  State  in  the  charter  of  the  company  was  "  a  restric- 
tion of  free  intercourse  and  traffic  between  the  different  States ; " 
and  it  was  declared  not  to  be  such.  The  plain  assumption  was  that, 
unless  the  provision  in  the  charter  was  a  restriction  of  free  inter- 


8         RAILROAD  COX.   OF  MISS.  V.   YAZOO,  ETC.,   R.   R.  CO. 

course  and  traflSc  it  was  clearly  within  the  legitimate  power  of  the 
State.     It  was  said  by  the  conrt  "  that  the  power  to  charge   for 
transportation  and  the  amount  of  the  charge  are  absolutely  within 
the  control  of  the  State,"  and  "  this  unlimited  right  of  the  State  to 
charge,  or  authorize  others  to  charge,  toll,  freights  of  fare  for  trans- 
portation on  its  roads,  canals,  and  raih'oads,  arises  from  the  simple 
fact  that  they  are  its  own  works  or  constructed  under  its  authority. 
It   gives  them  being.     It  lias  a  right  to  exact  compensation  for 
their  use.     It  has  a  discretion  as  to  the  amount  of  that  compensa- 
tion."    Attention  was  called  by  the  opinion  to  the  fact  that  when 
the  Constitution  was  adopted  ti-ansportation  on  land  was  performed 
entirely  on  common  roads,  and  in  vehicles  drawn  by  animal  power, 
and  that  "no  one  at  that  day  imagined  that  the  roads  and  bridgesr 
(except  when  the  latter  crossed  navigable  streams)  were  not  entire- 
ly subject,  both  as  to  their  construction,  repair,-  and  management, 
to  State  regulation  and  control.     They  were  all  made  either  by  the 
States  or  under  their  authority.     The  power  of  the  State  to  impose 
or  authorize  such  tolls  as  it  saw  fit  was  unquestioned.     No  one 
then  supposed  that  the  wagons  of  the  country,  which  were  the 
vehicles  of  this  commerce,  or  the  horses  by  which  they  were  drawn, 
were  subject  to  National  regulation.     The  movement  of  persons 
and  merchandise,  so   long   as   it  was  as  free  to  one  person   as  to 
another,  to  the  citizens  of  other  States  as  to  the  citizens  of  the 
State  in  which  it  was  performed,  was  not  regarded  as  unconstitu- 
tionally restricted,  and  trammelled,  by  tolls  exacted  on  bridges  or 
turnpikes,  whether  belonging  to  the  State  or  to  private  persons." 

There  is  far  more  reason  for  denying  authority  to  the  State  and 

claiming  it  for  Congress,  as  to  the  common  roads  which 

AKD  RAILBOAD8  cross  Statc  lines,  than  as  to  railroads.     They  are  much 

haS^bcuir  more  numerous  than  railroads.     Their  freedom  from 

restriction  is  more  important  as  affecting  commerce  on 

the  borders  of  States  than  the  freedom  of  railroads. 

So  in  Hall  v,  De  Cuir,  95  U.  S.  485,  the  statute  of  Louisiana  re- 
quiring common  carriers  of  passengers  to  give  all  persons  travelling 
in  that  State  upon  the  public  conve3^ances  employed  in  such,  busi- 
ness equal  rights  and  privileges  in  all  parts  of  tne  conveyance  with- 
out distinction  or  discrimination  on  account  of  race  or  color,  was 
held  to  be  a  regulation  of  commerce,  and  void,  even  within  the 
State,  so  far  as  it  affected  vessels  plying  the  waters  of  the  Missis- 
sippi River  between  different  States.  The  reason  was,  the  steam- 
boat was  enrolled,  and  licensed  under  the  laws  of  the  United 
States,  and  engaged  as  a  regular  packet  between  different  States 
upon  the  navigable  waters  of  the  United  States.  The  vessel  was, 
in  a  sense,  an  institution  of  the  United  States,  and  navigating  the 
National  highway  common  to  all,  and  not  the  property  of  private 
persons,  or  deriving  its  existence  from  a  State.  As  Congress  had 
regulated  the  business  by  providing  for  licensing  vessels,  and  lea v- 
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ing  the  licensee  free  and  nntrammelled  as  to  tlie  accommodations 
of  passengers,  and  as  bv  the  common  law  it  pertains  to  the  busi- 
ness of  a  common  carrier  to  make  reasonable  and  suitable  regula- 
tions as  regards  passengers,  it  was  held  that  Louisiana  had  no  right 
to  add  a  requirement  not  imposed  by  Congress,  which  in  regulating 
the  matter  nad  left  the  common  law  in  force  as  to  this.  As  it  be- 
longed to  Congress  to  legislate  on  this  matter,  and  it  had  done  so, 
the  action  of  the  State  was  unauthorized,  and  void,  wherein  it 
added  to  the  requirements  of  Congress.  Under  the  acts  of  Con- 
gress and  the  common  law  with  reference  to  which  they  were 
enacted,  the  licensed  carrier  might  adopt  its  own  reasonable  regu- 
lations for  the  accommodation  of  passengers.  The  statute  of  Lou- 
isiana abridged  this  right,  and  hindered  its  free  exercise.  It  vio- 
lated the  privilege  of  a  grantee  of  the  United  States,  and  therefore 
was  declared  to  be  of  no  effect.  This  seems  to  us  the  true  founda- 
tion of  that  decision.  It  was  said  by  the  Chief  Justice,  in  delivering 
the  opinion,  that  "  State  legislation  which  seeks  to  impose  a  direct 
burden  upon  interstate  commerce,  or  to  interfere  directly  with  its 
freedom,  does  encroach  upon  the  exclusive  power  of  Congress." 
We  adopt  this  view,  and  nold  that  even  in  prescribing  rates  of 
compensation,  which  pertains  exclusively  to  the  State  authority,  as 
we  believe,  if  a  direct  burden  was  laid  upon  interstate  commerce, 
or  a  direct  interference  with  its  freedom  was  attempted,  it  would 
necessarily  fail  because  of  the  absence  of  power  in  a  State,  in  view 
of  the  constitution  of  the  United  States,  to  obstruct  the  freedom 
of  commerce  among  the  States.  ^ 

Our  view  is  that  the  State  may  regulate  rates,  but  cannot,  in 
the  exercise  of  this  power,  obstruct  the  freedom  of  statk   cakmot 

^,         ^  1    o.      .  OB8TRUCT    COM- 

commerce  among  the  several  States.  mbbcb. 

In  the  opinion  cited  a  distinction  is  drawn  between  acting  "  upon 
the  business  through  the  local  instruments  to  be  em-  dmtwctiok  be- 
ployed,  after  coming  within  the  State,"  and  acting  merce  amd  n!" 

■%  <m  8TKI71IBMT8 

**  directly  upon  the  business  as  it  comes  into  the  State  thereof. 
from  without  or  goes  out  from  within."  This  seems  to  be  a  full 
recognition  of  the  distinction  we  have  endeavored  to  draw  between 
the  local  instruments  of  commerce  existing  by  authority  of  a  State 
and  within  its  limits,  and  the  commerce  which  may  be  carried  on 
over  them.  Grant  that  wherever  commerce  goes,  whether  by  land 
or  on  water,  the  power  of  Congress  goes  to  secure  its  freedom  from 
hindrance  or  discrimination  by  State  authority,  and  it  still  remains 
true  that  the  local  instrument  and  vehicle  of  commerce,  deriving 
its  being  from  the  authority  of  the  State,  is  subject  to  its  regula- 
tion, in  the  essential  attribute  of  earning  a  support,  and  continuing 
to  perform  its  functions,  and  accomplish  the  end  of  its  creation ; 
and  that  the  only  limitation  of  the  power  of  the  State  with  refer- 
ence to  commerce  among  the  States  is  to  abstain  from  any  ob- 
struction of  its  freedom,  or  any  burden  upon  it. 
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It  may  be  conceded  that  State  law  requiring  companies  to  give 
equal  accommodations  on  cars  going  from  State  to  State  to  all  pas- 
sengers would  fall  under  the  condemnation  of  the  decision  in  Hall 
V.  De  Cuir,  and  it  would  not  follow  that  State  regulation  of  coni- 

Eensation  for  service  must  be  denied  ;  for  there  is  a  wide  difEei"ence 
etween  the  exercise  of  the  right  to  live  and  act,  and  those  col- 
lateral matters  which  do  not  relate  to  the  very  existence  of  a  being, 
but  to  the  mere  convenience. 

Congress  has  not  regulated  railroads.  They  do  not  owe  their 
bailwatb  ABK  existence  to  Congress.  They  do  not  operate  by  its 
jATO     8TITU-  jj^^jjg^^     They  are   State  institutions,  and  subject  to 

State  authority,  in  subordination  to  the  constitutional  inhibition  of 
any  restriction  by  the  State  of  the  freedom  of  commerce  among 
the  several  States ;  not  absolute  freedom,  but  such  freedom  as 
makes  no  distinction  between  the  rights  of  person  and  things  be- 
cause of  locality.  The  Constitutional  provision  being  consided, 
was  designed  to  prevent  each  State  from  legislating  with  reference 
to  its  own  interests,  regardless  of  the  interests  of  othei*s.  It  should 
be  so  construed  as  to  accomplish  this  end,  and  should  be  limited  to 
that. 

Pensacola  Telegraph  Co.  v.  West,  96  U.  S.  1,  was  decided  on 
AuTHORiTiBs  *he  pnnciple  that  a  State  may  not  obstruct  or  unneces- 
^^^^^^^^  sarily  encumber  an  instrumentality  of  commerce,  and 
of  government  authorized  by  it. 

In  Lord  v.  Steamship  Co.,  102  U.  S.,  541,  the  act  of  Congress 
limiting  the  liability  of  the  owner  of  any  vessel  navigating  the 
high  seas  between  parts  of  the  same  State,  m  certain  cases  specified 
in  the  act,  was  upheld  as  a  valid  exercise  of  the  power  of  Congress 
to  regulate  commerce.  In  delivering  the  opinion  the  Chief  Jus- 
tice lays  stress  on  the  fact  that  the  vessel,  on  her  voyages  between 
the  parts  of  the  State,  entered  on  a  navigation  which  was  neces- 
sarily connected  with  other  nations,  because  she  went  out  of  Cali- 
fornia and  the  United  States,  and  upon  the  ocean — the  common 
property  of  all  nations. 

What  analogy  is  there  between  a  vessel  navigating  the  ocean, 
^  and  a  railroad  situate  wholly  within  a  State,  but  con- 
TwmvEsgKL  necting  at  the  State  line  with  a  railroad  in  another 
State  ?  Does  it  arise  from  the  fact  that  these  connect- 
ing roads  aflEord  a  track  for  trains  of  cars  to  be  drawn  from  State 
to  State  ?  While  the  train  is  in  one  State  it  is  subject  to  its  juris- 
diction. The  instant  the  State  boundary  is  crossed  the  jurisdic- 
tion of  another  State  attaches.  The  right  of  each  State  to  govern 
STAT.  RIGHT  TO  wlthiu  its  Hmits  must  be  upheld.  This  right  to  govern 
SsTiMiS^-  ifi  limited  only  by  the  Constitution  of  the  State,  and 
THOBiTiM.  Qf  ^jjg  United  States.  The  contention  now  being  ex- 
amined is  that  government  by  the  State,  within  its  limits,  of  such 
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railroads,  is  denied,  because  Congress  has  power  to  regnlate  com- 
merce among  the  several  States.  The  reply  is  that  the  authoritibs. 
local  instrument  or  vehicle  of  commerce  existing  in  the  State  by  its 
authority,  including  the  trains  while  in  the  State,  are  subject  to  all 
such  regulations  adopted  by  the  State  for  their  government  as  are 
not  in  their  nature  and  enect  an  imposition  upon  or  a  hindrance 
of  free  intercourse  and  traflBc  between  the  States.  The  State  can- 
not, in  regulating  rates  or  in  any  other  manner,  discriminate  against 
persons  or  products  of  other  States  or  counties,  but  it  may  govern 
all  within  its  limits  impartially  and  justly.  In  the  State,  cars  and 
cargo  and  passengers  are  amenable  to  its  laws,  although  they  will 
soon  become  subject  to  the  laws  of  another  State,  which  possesses 
like  power  of  control  over  them,  subject  to  the  Constitutional  re- 
striction against  burdening  or  hindering  commerce.  Any  unau- 
thorized restriction  would  fall  by  the  silent  operation  of  the  Con- 
stitution of  the  United  States  made  effective  through  the  courts ; 
and  it  may  be  admitted  that  Congress  could  lawfully  legislate  on 
this  matter,  to  the  extent  necessary  in  its  judgment  to  smooth  the 
way  of  commerce  carried  on  over  railroads  from  State  to  State,  as 
many  contend,  and  still  it  would  not  follow  that  Congress  can  iix 
the  rates  of  compensation  for  carriage  in  a  State. 

In  Telegraph  Co.  v.  Texas,  105  U.  S.  460,  it  was  decided  that 
the  business  of  a  railroad  or  telegraph  company  "  is  commerce 
itself/'  and  that  a  tax  by  the  State  for  each  message  sent  was  un- 
lawful as  an  imposition  on  messages  sent  beyond  tne  State.  But 
that  is  a  widely  different  question  from  that  of  the  right  of  a  State 
to  deal  with  the  earning  capacity  of  individuals  or  corporations. 

Commerce  among  the  different  States  must  be  free ;  not  free 
from  the  cost  of  service,  not  to  go  without  paying  its  way ;  but 
free  from  impositions  on  it,  the  necessary  effect  of  which  is  to 
hinder  it. 

In  Munn  v,  Illinois,  94  IT.  S.  113,  it  was  decided  that  the  regu- 
lation of  warehouses  for  the  storage  of  grain,  owned  by  private 
individuals,  and  situated  in  Illinois,  although  ^^used  as  instruments 
by  those  engaged  in  interstate  commerce,"  was  a  thing  of  domestic 
concern,  and  pertained  to  the  State.  The  warehouses  were  de- 
clared to  be  no  more  a  part  of  commerce  itself  than  the  dray  or 
the  cart  by  which,  but  for  them,  grain  would  be  transferred  from 
one  railroad  station  to  another.  This  utterance  was  as  to  the  effect 
of  the  power  of  Congress  to  regulate  commerce,  and  it  is  observ- 
able that  the  distinguished  judge  who  delivered  a  dissenting  opin- 
ion in  that  case  did  not  place  his  dissent  on  the  ground  that  Con- 
gress had  the  power  to  regulate  the  storage  of  grain  state  mat  bbo- 
in  the  warehouses.  Elt^o7nl'^T 

This  decision  affirms  the  right  of  the  State  to  regu-  cS^mJIJ'JI 
late  the  business  of  one  engaged  in  a  public  employ-  e"o^om>»"- 
ment  in  that  State,  although  that  business  consisted  in  storing 
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and  transferring  immense  quantities  of  grain  in  its  transit  from 
the  fields  of  production  to  tne  markets  of  the  world. 

The  regulation  of  a  public  employment  conducted  in  a  State  by 
natural  persons  belongs  to  the  State  in  whose  jurisdiction  they  are. 
There  can  be  no  distinction  between  natural  and  ai*tificial  persons 
except  this :  Natural  persons  possess  rights  not  conferred  by  the 
State,  while  corporations  depend  on  the  act  of  their  creation  for 
their  rights  and  powers.  They  must  exist  and  act  as  made  by  the 
authority  which  brings  them  into  being. 

The  State  being  the  creator  of  a  corporation  must  determine  its 
attributes  and  functions,  and  it  must,  from  the  necessity  of  the 
case,  act  in  obedience  to  the  law  of  its  being. 

The  State  may  not  invade  the  domain  of  Congress,  and  regulate 
GWffls^-'sSSriB  commerce  among  the  several  States,  in  creating  corpo- 
MTO  HOT  IN-  i.ation8,  any  more  than  in  any  other  way ;  but  as  it  is 
for  the  State  to  create  corporations,  and  as  they  cannot  live  with- 
out earning  money,  the  power  to  earn  it,  and  the  limit  of  their 
right  in  this  respect,  must  be  subject  to  the  regulation  of  the 
authority  of  the  State ;  because  it  is  not  regulating  commerce,  it  is 
incidentally  or  consequentially  affecting  it,  perhaps ;  but  to  deal 
with  the  local  instrument  of  commerce,  in  a  matter  vital  to  its 
existence,  is  not  regulating  commerce  in  the  sense  of  the  Consti- 
tution. It  is  providing  for  the  very  being  of  the  corporation,  just 
as  the  State  protects  the  natural  pei-son  m  the  enjoyments  of- all 
his  rights. 

Congress  has  supreme,  and,  it  may  be  conceded,  exclusive  power 
over  commerce  among  the  several  States;  and  any  attempt  of  the 
State  to  regulate  this  commerce,  or  to  fetter,  or  burden,  or  restrict 
it  in  any  way,  is  unconstitutional.  But  it  is  not  everything  which 
may  incideiitally  or  consequentially  affect  this  commerce  which  is 
to  be  held  void.  A  regulation  of  interstate  commerce,  as  such,  is 
prohibited ;  but  power  may  be  legitimately  exercised  by  the  State, 
m  many  ways,  over  the  instruments  of  commerce  among  the  States, 
and  not  be  justly  condemned.  So  long  as  there  is  no  discrimina- 
tion against  persons  and  things  carried  across  State  lines,  or  at- 
tempt to  so  regulate  such  movement  as  to  affect  it  because  it  is 
across  the  State  boundary,  it  cannot  be  said  that  there  is  an  un- 
warranted interference  with  commerce  among  the  States. 

The  Railroad  Commission  is  not  a  restriction  or  hindrance  of 
the  freedom  of  commerce,  but  is  intended  to  facilitate  it  and 
smooth  its  way  by  removing  hindrances.  The  fear  is  professed 
that  the  Commission  will  cripple  or  destroy  the  instruments  of 
commerce.  If  there  is  danger  of  this,  tliat  cannot  make  any 
difference  so  far  as  relates  to  the  question  now  being  discussed, 
because  the  creator  may  at  pleasure  destroy  the  work  of  its  own 
power,  unquestioned  as  to  the  right  to  do  it. 

In  Peik  v.  Railway  Co.,  94  U.  S*  164,  it  was  held  that  the 
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Legislature  of  the  State  of  "WiBConBin  had  the  power  to  prescribe 
a  maximnm  of  charges  to  be  made  by  a  railroad  company  whose 
road  was  connected  by  means  of  a  bridge  and  a  consolidation  of 
companies,  with  a  railroad  in  another  State,  for  transporting  persons 
or  property  within  the  State,  or  taken  up  outside  the  State  and 
brought  within  it,  or  taken  up  inside  the  State  and  carried  with- 
out The  right  of  the  State  was  put  on  the  ground  of  the  absence 
of  action  by  Congress  on  the  subject,  and,  because  of  this,  it  was 
said,  the  State  could  provide  for  the  people  within  the  State,  even 
though  it  might  indirectly  affect  those  without.  Of  couree,  this 
reasoning  implies  the  existence  of  power  in  Congress  to  regulate 
charges,  which  we  question. 

Congress  has  not  attempted  to  regulate  charges  to  be  made  bv 
railroad  companies;  and  if  the  right  of  the  State  to  act  with 
reference  to  fares  and  freights  carried  across  the  boundaries  of  the 
State  depends  on  the  absence  of  Congressional  action,  the  right  of 
the  State  must  be  upheld. 

The  authoritative  declaration  is  that  the  power  to  regulate 
commerce  among  the  several  States  is  exclusively  in  Congress  and 
denied  to  the  States,  in  all  those  cases,  where,  from  the  nature  of 
the  subject,  uniformity  of  regulation  is  required,  and  that,  as  to 
these  subjects,  the  absence  of  Congressional  legislation  is  equiva- 
lent to  a  declaration  that  there  shall  not  be  any  regulation ;  and 
any  State  legislation  in  such  cases  must  fall  before  tne  silent  but 
efficient  power  of  the  Constitution. 

We  think  that  regulating  rates  for  the  transportation  of  persons 
and  property,  does  not  fall  within  the  class  of  matters  rboulatino 
requiring  or  admitting  of  uniformity.  Perhaps,  no  ISS^^vSl 
suDJect  admits  of,  and  demands  greater  diversity  with  *^»»rrY. 
varying  localities,  and  circumstances  justly  affecting  the  value  of 
service. 

If  a  State  should  build  and  operate  a  railroad  connected  with 
the  railway  system,  and  navigable  waters  of  the  country,  for 
revenue,  might  Congress  prescribe  charges  over  it  for  persons  and 
things  en  route,  beyond  tne  limits  of  the  State?  May  Congress 
regulate  tolls  and  charges  on  the  Erie  Canal  connecting  the  naviga- 
ble waters  of  the  lakes  with  those  in  the  East  ? 

Section  6  of  the  charter  of  the  appellee,  confers  on  the  company 
power  to  fix,  from  time  to  time,  by  its  board  of  directors  the  rates 
at  which  it  will  transport  peraons  or  property  over  its  railroads, 
provided  they  shall  not  exceed  a  maximum  specified  in  the  act. 

The  power  to  contract  is  an  essential  attribute  of  sovereignty, 
and  is  of  prime  importance.  Its  exercise  has  been  productive  of 
incalculable  benefits  to  society,  however  great  may  be  the  evils 
incident  to  its  injudicious  employment.  It  cannot  be  denied 
merely  because  of  its  liability  to  abuse.  The  power  to  contract 
implies  the  power  to  make  a  valid  contract.     Chartering  railroad 
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oompanieB  and  other  similar  associations  has  lone  been  an  acknowl- 
edged and  a  favorite  exercise  of  legislative  antEoritj.  The  ri^bt 
to  grant  charters  includes  the  right  to  ^rant  such  as  will  be  npheld. 
Conferring  power  on  the  grantee  of  the  franchise  to  fix  rates  of 
compensation  at  discretion  or  within  prescribed  limits  fixed  by  the 
charter,  has  been  the  common  practice  of  the  Legislatures  of  the 
States  of  the  United  States  from  an  early  period  of  their  histoiy. 
The  right  of  the  corporation  to  exercise  the  powers  conferred  by 
the  act  of  incorporation,  whether  to  fix  rates  themselves  or  to  take 
those  fixed  by  tneir  charter,  and  to  rest  securely  on  its  provisions 
in  this  respect,  has  hitherto  been  generally  regarded  as  indisputable. 

A  grant  in  general  terms,  of  authority  to  fix  rates,  is  not  a 
lboiblatitb  renunciation  of  the  right  of  legislative  control  so  as  to 
SJtm\ot  m'  secure  reasonable  rates.  Such  a  grant  evinces  merely 
HouNcw).  ^  purpose  to  confer  power  to  exact  compensation,  which 

shall  be  just  and  reasonable.  It  is  only  where  there  is  unmistakable 
manifestation  of  a  purpose  to  place  the  unrestricted  right  in  the 
corporation  to  determine  rates  of  compensation,  that  the  power 
of  the  Legislature  afterwards  to  interfere,  can  be  denied.  It  is 
not  to  be  presumed  that  the  right  of  legislative  control  was  intended 
to  be  renounced.  Every  presumption  is  gainst  that.  If  the  grant 
can  be  interpreted  without  ascribing  to  the  Legislature  an  intent 
to  part  with  any  power,  it  vsdll  be  done.  Only  what  is  plainly 
parted  with,  is  gone. 

Fixing  rates  in  a  charter  is  a  specification  of  what  is  reasonable — 
an  exclusion  of  tacit  or  implied  conditions  on  the  subject.  It  is  an 
essential  part  of  the  contract  of  incorporation, — the  most  important 
condition  of  its  existence — the  inducing  cause  of  its  acceptance. 

That  it  was  the  legislative  intent  to  vest  in  the  appellee  tlie 
C0MTRACT8  Au  uurestricted  right  to  fix  rates,  within  the  limits  pre- 
iHvioLABuc.  scribed  by  the  charter,  is  clear.  That  this  was  a  valid 
contract  by  the  State,  obligatory  and  inviolable  by  it,  we  regard  as 
settled  authoritatively  by  Federal  and  State  decisions  too  numer- 
ous for  citation. 

If  anything  is  or  ever  can  be  settled  in  American  Constitutional 
law,  the  sanctity  and  inviolability  of  a  contract  between  a  State 
and  individuals,  in  the  shape  of  a  charter  for  a  business  enterprise, 
accepted  and  acted  on  by  the  corporators,  on  the  faith  of  its  terms 
and  provisions,  must  be  so  regarded. 

The  appellee  has  the  unquestionable  right,  from  time  to  time,  by 

RAiir  ^^^  board  of  directors,  to  fix  the  rates  at  which  it  will 

WAY  ooMPAinr  transport  over  its  railroads ;  provided  those  rates  shall 

FIX  RATES.  ^^^  exceed  the  maximum  prescribed  by  the  charter. 
That  is  the  contract.  These  terms  were  expressly  made.  On  the 
faith  of  them  capital  was  invested,  and  the  enterprise  set  on  foot. 
It  is  not  allowable,  now,  for  one  of  the  contracting  parties  to  inter- 
fere with  the  exercise  by  the  other  of  its  plainly  granted  rights 
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They  are  secnre  beyond  the  reach  of  le^slation,  and  cannot  be 
impaired.  The  State  cannot,  by  an  act  of  its  legislature,  abdicate 
the  right  to  govern  artificial  as  well  as  natural  persons ;  but  it  may 
create  corporations,  and,  where  they  are  not  a  part  of  the  machinery 
of  government,  the  franchise  cannot  be  resumed  by  the  legislature, 
or  its  benefits  be  essentially  impaired,  without  the  consent  of  the 
grantee.  To  hold  orlierwise  would  be  revolutionary,  and  disturb 
the  foundations  of  society  as  moulded  by  the  judicial  utterances  of 
half  a  century  of  constitutional  government  in  America. 

"While  the  rates  at  which  the  appellee  will  transport  over  its 
roads,  not  exceeding  what  is  stipulated  for  in  the  char-  state  mat 
ter,  is  for  the  determination  oi  the  appellee,  and  not  wa^^cowS' 
subject  to  the  control,  within  the  chartered  limits,  of  "°*- 
the  State,  it  is  indisputable  that  the  State  may  create  a  Commission 
or  Board,  by  any  name,  to  see  that  the  creature  of  the  State  keeps 
within  its  charter  limits,  and  violates  none  of  its  obligations  as  a 
common  carrier. 

Whatever  the  charter  rights  of  the  appellee,  there  are  many 
police  regulations  the  State  may  lawfully  adopt;  and  it  may  com- 
mit their  enforcement  to  any  agency  of  its  selection.  It  may 
entrust  the  oversight  and  supervision  of  the  operations  of  railroads 
to  a  commission  charged  with  the  duty  of  guarding  against  abuses 
the  State  has  the  right  to  correct. 

We  do  not  feel  -called  on  to  pass  upon  all  of  the  numerous  pro- 
visions of  the  act  complained  of,  and  will  decide,  only  so  much  as 
will  properly  dispose  of  this  case,  leaving  other  questions  to  be  de- 
cided as  they  arise. 

The  bill  is  to  restrain  the  Commission  "from  interfering  with 
the  tariff  of  charges  of  (complainant)  or  withthe  operation,  control 
or  income  of  said  railroad  .  .  .  and  from  .  .  .  any  revision  of 
orators  tariff  or  from  instituting  or  aiding  in  the  prosecution  of 
suits  for  recovery  of  penalties  under  said  acts,  or  doing  anything 
under  said  acts  as  to  orator." 

In  view  of  what  is  written,  it  must  be  held  that  the  Railroad 
Commission  cannot  interfere  with  the  rate  fixed  by  comnssiowcAii- 
the  board  of  directors  of  the  appellee,  from  time  to  wren'RAra'Sp 
time,  for  transporting  persons  and  property  over  its  ^^/^'comSiny; 
i-ailroad,  if  those  rates  are  within  the  limits  prescribed  "ckpt^h^n- 
hy  the  charter;  and  that  the  Commission  cannot  adopt  any  rule 
or  regulation  as  to  rates  violative  of  the  clearly  expressed  or  neces- 
sarily implied  charter  rights  of  the  company:  but,  while  this  is 
time,  the  Commission  may  investigate  the  control  and  operation  of 
the  company,  in  order  to  ascertain  that  it  is  conforming  to  its 
authorization  by  the  charter.  It  may  do  many  things  contemplated 
b^  the  act  creating  it  without  any  violation  of  the  inviolable 
rights  of  the  company.  No  reason  is  perceived  why  the  company 
may  not  be  required  to  submit  its  tariff  of  charges  to  the  Com- 
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mission  in  order  that  it  may  see  that  it  conforms  to  the  limits 
fixed  by  the  charter. 

So  it  may  be  said  that  the  company  has  no  right  to  make  un- 
railwat  com-  jost  discrimination  or  show  partiality  not  authorized  by 
xjiSvotlT  dS  its  charter  in  transporting  pei-sons  and  things,  and  all 
ciuiiwATK.        j-jjjg  ^i^Q  Commission  may  look  after,  and  it  may  hear 

complaints  as  to  any  matter  over  which  it  has  control  as  to  tne  op- 
eration of  the  company. 

We  do  not  see  why  the  appellee  shall  not  be  subject  to  the  re- 

2uirement  of  the  13th  section  of  the  act  creating  the  Railroad 
lommission,  and  bound  to  give  notice,  as  required  by  this  section, 
to  the  commissioners,  in  case  of  any  accident  to  a  train,  attended 
with  serious  pei-sonal  injury.  And  we  think  the  appellee  is  sub- 
ject to  the  18th  section  of  the  act,  as  to  a  suitable  reception  room 
at  each  depot,  and  as  to  bulletin  boards. 

Our  view  is  that  the  right  this  company  has  secured  by  its  char- 
AvD  MUBT  SUB-  tcr  to  fix  rates,  and  to  manage  its  affairs  by  a  board 
Slk^  Bxaml'  of  dircctors,  does  not  exempt  it  from  such  reasonable 
TioN.  regulations  as  the  State,  from  time  to  time,  may  see  fit 

to  adopt  for  the  impartial  government  of  railroads  in  the  State  for 
the  interest  of  the  people. 

This  company  may  fix  rates  and  collect  them,  within  the  limits 
of  the  cliarter,  and  may  earn  all  it  can  within  these  limits ;  but  it 
is  a  creature  of  the  State,  subject  to  its  government  and  control, 
except  wlierein  the  State  has  renounced  in  plain  terms  its  right  of 
regulation  and  control.  The  rights  of  the  company  secured  by  its 
charter  must  be  upheld,  and  the  Kailroad  Commission  must  abstain 
from  any  interference  with  tl^se  rights.  But  outside  of  these 
bounds,  and  as  to  all  those  legitimate  requirements  of  legislative 
authority  prescribed  in  the  interest  of  the  comnmnity  and  consis- 
tent with  the  full  enjoyment  of  its  contract  rights  by  the  com- 
pany, it  must  yield  to  the  authority  of  the  State  to  supervise  it. 

The  act  creating  the  Kailroad  Commission  is  not  violative  of  the 

14th  amendment  of  the  Constitution  of  the  United 

SnSoK^  ^CT  States,  or  of  any  provision  of  the  Constitution  of  the 

tJonax!^*''''^'  State,  in  that  it  creates  a  commission  and  charges  it 

with  the  duty  of  supervising  rialroads. 

As  before  stated,  we  do  not  intend  to  express  an  opinion  on  all 
of  the  provisions  of  the  act.  Many  questions  may  arise  under  it 
not  necessary  to  be  now  disposed  of,  and  we  leave  them  for  con- 
sideration when  presented.  We  hold  that  the  State  had  the  right 
to  create  an  agency  of  the  State  to  exercise  such  supervision  as  it 
may  lawfully  employ  over  railroads  within  its  limits,  and  have  de- 
clared the  immunity  from  interference  secured  to  the  appellee 
by  its  charter,  and  this  is  all  that  is  necessary  to  dispose  of  this 
case. 

Decree  reversed  and  decree  made  here  to  modify  the  injunction 
in  accordance  with  this  opinion. 
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Railboad  CoioasBioK 

V. 

Natchez,  Jackson   and  Colttmbus  B.  B.  Co. 

(Advance  Case^  Jiiisgissippi.    1885.) 

The  Natchez,  Jackson  and  Columbus  R.  R.  Co.  by  its  charter  may  ''fix, 
regulate,  and  secure  tolls  and  charges"  for  transportation  over  its  road.  But 
such  charges  must  be  reasonable  and  are  subject  to  control  in  respect  of  rea- 
sonableness by  the  legislature  acting  through  a  railway  commission.  The 
creation  of  such  commission  does  not  impair  the  charter  rights  of  the  com- 
pany. But  rates  fixed  by  the  commissioners  are  not;  conclusive  against  the 
railway  company. 

Campbell,  C.  J. — The  views  announced  in  Bailroad  Commis- 
sion V.  Yazoo  &  Mississippi  Valley  B.  B.  Co.,  ante^  p.  6,  dispose 
of  all  the  objections  of  the  appellee  to  the  act  creating  the  Kail- 
road  Commission,  except  as  relates  to  the  constitntional  inhibition 
upon  the  State  to  pass  any  law  imparting  the  obligations  of  contract. 

The  appellee  is  authorized  by  its  charter  "  from  time  to  time  to 
fix,  regulate,  and  receive  tolls  and  charges  by  them  to  be  rahwat  com- 
received  for  transportation  of  persons  and  property."  r^JIbSkab^b 
Annexed  to  every  such  grant  is  the  implied  condi-  woJSij'^SISS 
tion  that  the  charges  shall  be  reasonable,  because  that  no»conclusivk. 
is  the  limit  of  right  imposed  by  the  common  law ;  and,  as  the 
power  of  the  corporation  is  to  be  exercised  in  subordination  to  this 
tacit  condition,  it  is  competent  for  the  Legislature  to  establish  an 
agency  to  secure  conformity  by  its  creature  to  the  standard  of 
reasonableness.  The  appellee  is  not  denied  the  right  to  fix,  regu- 
late, and  receive  just  and  proper  charges  for  transportation.  That 
right  is  secured  to  it  by  its  charter,  and  is  not  mfringed  by  the 
act  creating  the  Commission.  It  remains  unimpaired.  All  that 
lias  been  attempted  is  to  secure  conformity  to  what  is  reasonable 
and  proper.  The  creation  of  a  public  agency  to  stand  between  the 
railroad  companies  and  those  dealing  with  them  to  see  that  the  ob- 
ligation of  the  former  to  be  reasonable  in  their  charges  is  duly  ob- 
served is  not  an  infi'action  of  any  right.  The  final  test  of  reason- 
ableness of  rates  is  not  with  the  Bailroad  Commission,  but,  as  be- 
fore, with  the  Government,  through  its  judiciary.  Fixing  rates 
by  the  Commission  is  not  final  and  conclusive  against  a  railroad 
company.  It  is  on] j  priTna  facie  correct,  and  may  be  tested  by 
the  courts.  If  the  action  of  the  Commission  is  just,  it  should  pre- 
vail. If  it  is  not,  it  may  be  assumed  that  it  will  not.  Of  that 
none  should  complain.  The  concession  made  in  the  bill  of  the  ap- 
pellee of  the  right  of  judicial  control  to  prevent  extortion  and  un- 
just discrimination  is  an  admission  of  the  right  of  government 
control ;  and  if  the  State  can  control  or  supervise  at  all  it  may  se- 
lect the  agency  through  which  to  exert  its  right. 
21  A  &  £.  R.  Cas.— 2 
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The  appellee  is  not  subject  to  the  absolute  control  of  the  Rail- 
road Commission  or  of  the  Legislature  as  to  I'ates  for  transporta- 
tion. It  has  rights  which  most  be  respected,  and  there  has  been 
no  invasion  of  them.     They  are  inviolate  and  inviolable. 

This  company  must  be  permitted,  as  authorized  by  its  charter, 
to  iix,  regulate,  and  receive  tolls  and  charges;  but  this  creatnre  of 
the  State  must  submit  to  the  lawful  authority  of  its  creator  and 
protector  to  supervise  it,  so  as  to  guard  against  any  abuse  by  it  of 
its  franchise,  wliile  it  is  protected  in  its  fullest  enjoyment.  With- 
in the  limits  of  its  chartered  rights  it  is  safe  from  inference,  but  it 
has  no  right  to  escape  the  visitorial  power  of  the  State  to  ascertain 
if  it  keeps  within  these  bounds.  Corporations,  like  natural  per- 
sons, must  yield  to  the  authority  of  the  State  to  goveni,  and  wliile 
they  may  justly  claim  that  they  shall  not  be  despoiled  of  their 
chartered  rights,  they  cannot  be  justified  in  a  claim  of  immanity 
from  the  operation  of  such  reasonable  regulations  as  the  State  may 
adopt  for  their  government,  in  conformity  to  their  charter. 

Decree  reserved  and  bill  dismissed. 

See  Louisville  &  N.  R.  R.  Co.  v.  R.  R.  Commissioa  of  Tennessee,  16  Am. 
&  Eng.  R.  R  Cas.  1 ;  and  Kaiser  v.  lUinois  Central  R.  R.  Co.,  16  Am.  A  £ng.' 
R.  R.  Cas.  40;  and  notes  to  same. 
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Canadian  Pacifio  Co.  et  al. 

(9  Ontario  Bep&rts,  251.) 

In  an  action  by  an  express  company  against  a  railwaycompany  and  another 
express  company  to  wnom  certain  privileges  were  granted  by  the  railway 
company  which  were  withheld  from  the  plaintiffs,  the  principal  one  being 
that  of  employing  the  railway  station  agents  to  act  as  agents  of  the  defend- 
ant express  company,  and  in  which  it  was  also  claimed  that  the  rates 
chargeci  by  the  railway  company  to  the  plaintiffs  were  unreasonable. 

HMj  that  even  if  the  Court  had  Jurisdiction  to  inquire  into  the  reasonable- 
ness of  the  rates,  which  was  doubtful,  no  collusion  being  shown  between 
the  defendant  companies,  it  would  not  on  the  record  and  evidence  in  this 
case  do  so. 

Held,  also,  that  the  employment  of  the  station  agents  of  a  railway  company 
to  act  as  agents  of  express  companies,  with  the  privileges  they  had  at  the 
stations,  is  a  ^  *  facility"  within  the  meaning  of  the  Consolidated  Railway  Act 
of  1879,  42  Vic,  c.  9,  s.  60,  sub-s.  (D.),  and  that  when  such  privilege  is 
granted  to  one  express  company  and  refused  to  another,  whether  by  contract 
or  obligatory  arrangement  or  not,  it  is  an  illegal  bargain  in  contravention  of 
the  third  subdivision,  of  the  Act. 

This  was  an  action  brought  by  the  Vickers  Express  Company 

giimited)  against  the  Canadian  racific  Railway  Company  and  the 
ominion  Express  Company  to  compel  the  railway  companv  to 
afford  the  plaintiff  company  the  same  facilities  in  conducting  their 
express  business  on  the  Toronto,  Grey,  and  Bruce  Division  of  their 
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line  of  railway  as  they  did  to  the  defendants,  the  Dominion 
Express  Company. 

Plaintiffs  claimed  that  the  railway  company  refused  to  allow 
its  agents  to  act  as  ngents  for  plaintiff  express  com- 
pany, although  such  agents  were  permitted  by  the  railway  com- 
pany to  act  JOT  the  Dominion  Express  Company.  Plaintiff  also 
claimed  that  the  rates  charged  it  by  the  railway  company  had  never 
been  fixed  by  by-law  of  the  railway  company  and  approved  by  the 
governor  in  council,  and  that  defendant  had  never  complied  with 
the  provisions  of  the  "  Consolidated  Railway  Act  of  1879  "  as  to 
rates,  which  were  hence  unreasonable  and  exorbitant,  and  plaiqjtiff 
claimed  a  refund  and  damages. 

Defendant  railway  company  alleged  that  none  of  its  station 
agents  had  been  required  to  act  for  the  Dominion  Company,  and 
that  they  were  free  to  decline  to  act  for  any  express  company,  the 
only  instructions  given  to  them  being  that  if  their  other  duties 
permitted  them  to  act  for  any  express  company  it  was  the  desire 
of  the  company  that  they  would  act  for  the  Dominion  Express 
Company  exclusively,  and  defendant  railway  company  denied  that 
the  use  of  a  station  agent  as  an  express  agent  was  one  of  the 
*•  facilities  "  which,  by  the  Statute  Railway  Companies,  were  bound 
to  furnish  upon  equal  terms  to  all,  and  denied  also  that  its  rates 
were  unreasonable. 

Defendant  express  company  were  not  at  first  made  parties,  but 
were  subsequently  brought  in,  and  in  defence  claimed  the  rights 
and  privileges  claimed  in  their  agreement  as  to  rates  and  facilities 
with  the  railway  company  and  the  right  to  make  arrangements 
with  any  one  they  could  to  act  as  their  agents. 

The  matter  in  question,  relating  to  the  employment  of  station 
agents  as  agents  of  the  plaintiffs,  had  come  up  before  in  a  suit  in 
which  the  Vickers  Express  Company  were  the  plaintiffs  and  the 
Canadian  Pacific  Railway  Company  were  the  sole  defendants.  An 
interim  injunction  was  granted  on  November  11th,  1884,  by 
Boyd,  C,  and  a  motion  to  continue  the  same  was  made  and  fully 
argued  on  November  27th,  1884^  before  Proudfoot,  J.,  when 

McCarthy.  Q.  C,  and  Oreelman  for  the  plaintiffs. 

S.  ff,  Blake^  Q.  0.,  and  R.  M,  Wells  for  the  defendants. 

And  the  motion  was  refused  and  the  injunction  dissolved  by  the 
following  judgment,  on  the  ground  that  the  Dominion  Express 
Company  should  have  been  made  a  party. 

PmouDFOOT,  J. — Motion  to  continue  injunction  granted  by  the 
Chancellor  on  11th  November,  1884,  restraining  the  facts 

defendants  from  hindering  or  obstructing  or  otherwise  interfering 
with  or  preventing  the  station  agents  of  the  defendant  company  on 
the  line  of  the  Toi-onto,  Grey  &  Bruce  Railway  from  acting  as 
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agents  of  the  plaintiff  company,  and  to  extend  the  relief  by  grant- 
ing a  mandatory  order  compelling  the  defendant  company,  with 
respect  to  snch  agents,  equal  facilities  on  equal  terms  and  con- 
ditions to  those  granted  to  the  Dominion  Express  Company. 

It  appeal's  that  since  the  opening  of  the  Toronto,  Grey  & 
Bruce  Railway,  John  Joseph  Vickers,  the  now  president  of  the 
plaintiff  company,  had  the  exclusive  privilege  of  carrying  express 
matter  over  that  railway,  and  since  the  Ist  of  January,  1882,  the 
business  was  conducted  under  an  agreement  to  continue  in  force 
for  one  year,  and  thereafter  subject  to  be  determined  upon  six 
months'  notice  in  writing  by  either  party. 

The  defendant  company  are  operating  the  Toronto,  Grey  & 
Bruce  Railway  under  a  lease,  and  on  the  10th  May  last  gav^  notice 
to  terminate  the  arrangement  with  J.  J.  Vickers  on  the  10th  No 
vember  inst.  (1884). 

Subsequently  to  the  10th  May,  all  the  property  of  Vickers  in 
connection  with  that  express  business  was  sold  to  the  plaintiff 
company,  who  have  taken  possession  hereof,  and  all  the  officers, 
messengers,  and  other  employees  of  Vickers  have  been  transferred 
to  the  plaintiff  company. 

The  plaintiff  company  has  been  incorporated  by  letters  patent 
issued  under  the  provisions  of  ^^  The  Canada  Joint  Stock  Compa- 
nies Act,  1877." 

The  defendant  company  have  made  an  agreement  with  the 
Dominion  Express  Co.  on  the  1st  January,  1884,  for  carrying  their 
express  matter,  etc.,  on  the  Toronto,  Grey  &  Bruce  Ry.,  and,  6ul>- 
sequently  to  that  general  agreement,  another  agreement  was  made 
between  the  defendant  company  and  the  Dominion  Express  Co., 
by  which,  in  consideration  of  the  Dominion  Express  Co.  carrying 
the  money  packages  of  tne  defendant  companyfree  on  all  lines 
operated  by  them,  the  station  agents  of  the  defendant  company, 
wherever  they  might  do  express  business  at  all,  should  act  exclu- 
sively as  agents  of  the  Dominion  Express  Co. 

Negotiations  have  been  entered  into  by  the  plaintiffs  with  the 
defendants  as  to  a  contract  for  carrying  express  matter  over  the 
Toronto,  Grey  &  Bruce  Ry. ;  the  defendants  have  submitted  a 
draft  agreement  similar  to  the  general  contract  they  have  with  the 
Dominion  Express  Co.,  but  it  has  not  been  executed. 

The  plaintiffs  claim  that  the  defendants  are  bound  to  grant  to 
the  plaintiffs  equal  facilities  on  equal  terms  and  conditions  to  the 
facilities  granted  to  the  Dominion  Express  Co.,  and  that  the  plain- 
tiffs are  entitled  to  have  the  station  agents  on  the  said  line  of  rail- 
way in  the  employ  of  the  defendants  act  as  agents  for  the  plaintiffs 
flo  long  as  thev  act  as  agents  for  the  Dominion  Express  Co. 

The  defendants  say  that  it  is  optional  with  the  railway  agents 
whether  or  not  they  should  do  express  business.  They  are  not 
required  to  act  for  either  company.     The  defendants  say  to  them 
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that  if  tlieir  duties  will  admit  of  It,  and  if  they  elect  to  do  the 
express  business  for  any  company,  it  shall  be  for  the  Dominion 
company ;  and  this,  the  defendants  are  advised,  is  not  inconsistent 
with  the  Railway  Act. 

The  defendants  object  that  the  Dominion  Express  Co.  should  be 
parties  to  this  suit ;  and  that  until  the  agreement  is  executed  be- 
tween the  plaintiffs  and  the  defendants  the  plaintiffs  have  no  locus 
standi. 

I  am  inclined  to  think  that  the  former  of  these  objections  is 
valid.     It  is  true  the  Dominion  Express  Co.  may  be 
added  as  a  party  to  the  suit.     That,  however,  is  not  the  shippbr  a  nb 

A  *l  '  '  GE8SAKY    PA&TY 

question.  That  express  company  has,  by  contract  with  »  a  discrdixsa 
the  defendants,  a  right  to  say  that  the  station  agents  if  "°" 
they  act  at  all  shall  act  only  for  them.  The  present  application  is 
to  give  the  plaintiffs  liberty  to  employ  these  agents  for  them  also. 
It  is  not  a  matter  in  which  the  aefendants  only  are  concerned. 
The  Dominion  Express  Co.  should  have  a  right  to  oppose  any 
application  that  in  its  result  would  affect  their  arrangement  with 
the  defendants. 

The  plaintiffs  have  entered  into  no  agreement  with  the  railway 
company,  it  is  true,  but  they  are  now  seeking  to  have  one  granting 
them  equal  facilities  with  the  other  express  company,  which  the 
defendants  refused  to  give  them.  The  plaintiffs  have  a  right  to 
apply  to  the  court  to  enforce  a  right,  if  it  be  a  right,  given  to 
them  by  the  statute. 

The  principal  question  discussed  was,  whether  the  supplemen- 
tary agreement  between  the  defendants  and  the  Do-  s^atiok  aobrt 
minion  Express  Co.  contained  a  grant  of  such  facilities  to^bb  sQuf^Y 
as  the  plaintiffs  were  entitled  to  share.  all. 

The  Railway  Act  of  1879  (42  Vic.  c.  9,  s.  60,  D.,)  under  the 
heading  "  Tramc  Arrangements,"  in  the  first  and  second  sub-sec- 
tions, deals  with  agreements  between  railway  companies  respecting 
traffic,  and  requires  them  to  afford  each  other  every  facility  for 
forwarding  traffic,  without  preference  or  favor. 

The  third  sub-section  provides  that  "any  railway  companv 
granting  any  facilities  to  any  incorporated  express  company  shall 
grant  equal  facilities  on  equal  terms  and  conaitions  to  any  other 
incorporated  express  company  demanding  the  same.'' 

The  fifth  sub-section  interprets  the  word  "  Traffic,"  for  the  pur- 
poses of  the  four  next  preceding  sub-sections,  to  include  not  only 
passengers,  etc. 

It  cannot  be  doubted,  I  think,  that  an  arrangement  by  which 
the  express  companies  are  allowed  to  employ  the  station  agents  of 
the  railway  company  as  their  agents  is  a  facility,  and  a  very  great 
facility,  for  their  traffic.  It  is  so  sworn  upon  the  affidavits  on  be- 
half of  the  plaintiffs  and  is  not  denied  by  the  defendants  as  a  mat- 
ter of  fact.    When  this  privilege  is  refused  the  express  companies 
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require  to  employ  an  a^nt  at  every  little  station  at  a  considerable 
expense,  to  do  the  work  that  can  be  done  by  the  railway  agents  as 
well  and  at  a  much  less  cost. 

The  plan  adopted  by  the  railway  company  is  ingenious,  bnt  the 
efiect  01  it  is  to  grant  a  privilege  to  one  company  that  they  refuse 
to  the  plaintifis.  On  the  order  being  sent  by  the  railway  company 
to  their  a^nts,  the  agents  sent  in  their  resignations ;  as  pithily 
expressed  by  one  of  them,  "  the  order  is  not  compulsory,  bnt  toe 
muatP 

The  defendants  say  that  traffic  is  confined  to  the  receivi/ngy  for- 
AuTHomraa.  warding ^  wnd  delivering  of  traffic^  and  that  the  action 
of  the  railway  company  does  not  interfere  with  this.  The  crises 
they  referred  to  were  decided  upon  the  English  Act  of  1854  (17 
and  18  Vic.  c.  31),  which  requires  the  railway  companies  to  afford 
all  reasonable  facilities  for  tlie  receiving^  forwarding.^  and  delift- 
ering  of  traffic  without  any  undue  or  unreasonai)le  preference — a 
very  different  provision  from  an  Act  whicli  requires  am/  facilities 
granted  to  one  to  be  granted  to  the  rest.  The  cases  relied  on  l)v 
the  defendants  were :  Pickford  v,  Caledonian  Ry.  Co.,  1  Nev.  & 
McN.  252 ;  West  v.  London  &  N.  W.  Ry.  Co.,  L.  R.  5,  C.  P. 
622 ;  Beadell  v.  The  Eastern  Counties  Ry.  Co.,  2  C.  B.  N.  S. 
609  ;  and  Oxlade  v.  Northeastern  Ry.  Co.,  15  C.  B.  N.  S.  680. 

None  of  them  are  precisely  in  point.  That  which  was  said  by 
the  defendants'  counsel  to  be  the  nearest  to  the  present  was  West's 
Case,  aupra^  but  the  court  were  equally  divided  and  no  decision 
was  made.  But  the  circumstances  are  very  different  from  this. 
The  railway  company  had  leased  their  wharf  used  for.  storing  coals 
to  one  coal  mercliant,  and  thus  excluded  others  from  the  use  of  it. 
Under  our  Act  that  would  doubtless  have  been  considered  a  facility, 
as  it  was  by  Bovill,  C.  J.,  and  Keating,  J.,  even  under  the  English 
Act.  The  other  Judges  considered  that  this  was  not  an  interfer- 
ence with  the  receiving^  forwarding^  or  delivering  of  traffic  under 
the  English  Act. 

In  Pickford's  Case,  the  railway  company  allowed  certain  carriers 
a  monthly  ci^dit  while  the  plaintiff  was  compelled  to  pay  ready 
money ;  the  company's  own  agents  were  allowed  to  sort  goods 
within  the  station,  while  the  plaintiff  was  not ;  and  that  the  coni- 
any  allowed  tjieir  own  agents  two  boxes  within  the  station  to  keep 
ooKs  and  accounts.  An  injunction  was  refused  because  the  com- 
pany might  prefer  their  own  agents,  not  being  separate  tradere. 

Beadell's  Case  was  decided  upon  the  ground  of  public  conven- 
ience and  the  importance  of  keeping  vehicles  plying  for  hire  in  the 
station  yard  under  the  control  of  the  company. 

Oxlade's  Case  seems  to  have  proceeded  upon  the  ground  that 
what  was  sought  would  be  utterly  subvei-sive  of  the  existing  system 
of  traffic,  and  that  the  colliery  owners  employed  all  the  carryinsf 
power  of  the  company. 
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It  may  be  quite  true  that  the  plaintiffs  could  not  compel  the 
defendants  to  give  the  plaintiffs  the  use  of  their  agents,  but  if  the 
defendants  allow  their  agents  to  act  for  one  company  it  is  a  facility 
that  cannot  he  denied  to  the  other  company. 

As  I  have  said,  the  Dominion  Express  Co.  are  necessary  parties 
to  the  suit,  and  the  continuance  of  the  injunction  may  inflict  a 
material  injury  upon  them,  and  that  rather  because,  I  think,  the 
privilege  is  a  valuable  one.  So  that  I  must  refuse  this  motion,  but 
without  costs.  j 

I  have  given  my  opinion  on  the  questions  argued  before  me,  as 
it  may,  perhaps,  prevent  further  litigation. 

.  Tms  present  action  was  Xried  at  the  Spring  Sittings  at  Toronto, 
on  June  Ist  and  2nd,  1885^  before  Boyd,  C. 

Robinson  Q.  C,  McCarthy,  Q.  C,  and  Creelman  for  the  plain- 
tiffs. The  principal  questions  to  be  decided  in  this  action  are 
questions  of  law.  The  court  should  decide  whether  equal  facili- 
ties have  been  granted,  and  whether  the  tolls  imposed  are  unreason- 
able. Mr.  Justice  Proudfoot  has  decided  what  are  "  facilities," 
and  that  they  include  the  use  of  agents  of  the  company.  See  Wells 
^\  Oregon  and  C.  Ry.  Co.,  18  Fed.  R.  667 ;  Re  Marriott  -y.  The 
I^iidon  and  Southwestern  R.  W.  Co.,  1  C.  B.  N.  S.  499; 
Hodges's  Law  of  Railways,  3d  ed.  663.  Are  the  defendants,  the 
railway  company,  bound  to  carry  for  reasonable  rates  or  not  ?  This 
ease  can  onlv  be  argued  against  the  plaintiffs  if  the  section  60  of 
the  statute  (feailway  Act  of  1879,  42  Vic.  c.  9.)  overrides  the  com- 
mon law  and  furnishes  a  complete  code  of  itself :  Hardcastle's 
Construction  and  Effect  of  Statutory  Law,  163.  Carriers  were  not 
bound  to  carry  for  equal  rates  under  the  common  law:  Sutton  v. 
The  Directoi-8,  etc.,  of  the  Great  Western  R.  W.  Co.,  L.  R.  4  H. 
L.  226,  237.  It  required  a  statute  to  enforce  that ;  but  no  provis- 
ion was  required  compelling  them  to  carry  for  reasonable  rates,  for 
that  is  required  by  common  law.  A  toll  implies  uniformity  of 
compensation  for  equality  of  service :  New  England  Express  Co. 
V.  Maine  Central  R.  R.  Co.,  9  Am.  Law  Reg.  v28  ;  McDuffee  v. 
The  Portland  and  Rochester  R.  R.  Co.,  52  New  Hampshire,  430. 
The  Court  should  inquire  and  fix  what  are  reasonable  charges : 
Story  on  Bailments,  5th  ed.  508;  Crouch  v.  The  Great  Northern 
R.  W.  Co.,  11  Ex.  742,  per  Alderson,  B.,  p.  752 ;  Brown  on  Car- 
riers, 75 ;  Dinsmore  v.  Louisville,  Cincinnati  &  Lexington  R.  W. 
Co.,  2  Fed.  R.  465 ;  Fargo  v,  Redfield,  22  Fed.  R.  373 ;  Texas 
Express  Co.  v.  Texas  and  Pacific  R.  W.  Co.,  6  Fed.  R.  426  ;  Vogel 
V.  Grand  Trunk  R.  W.  Co.,  10  A.  R.  162.  The  two  contracts 
when  compared  show  they  were  not  the  same  in  terms :  The 
Canada  Southern  R.  W.  Co.  v.  The  International  Bridge  Co.,  L.  R. 
8  App.  Cas.  723,  732. 

S.  H.  Blake,  Q.  C,  and  Cassels,  Q.  C,  for  the  railway  company. 
As  to  the  difference  between  the  two  agreements,  the  plaintifrs 
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should  have  returned  the  one  sent  to  them  with  a  memorandam  of 
their  objections,  and  should  not  have  refused  to  sign  it.     The  evi- 
dence shows  that  the  defendant  railway  company  were  willing  to 
give  the  plaintiffs  the  same  agreement  as  to  terms  that  the  defend- 
ant express  company  got.     There  is  no  law  to  compel  a  railway 
company  to  do  express  business  at  all.     The  only  place  where  ex- 
press business  is  referred  to  is  that  in  the  Statute.     It  is  a  peculiar 
business  and  not  covered  by  the  general  terms  of  the  Act.     It  is 
left  to  the  option  of  the  railway  companies  to  do  or  not,  but  if  they 
do  doit  they  must  do  it  on  equal  terms  for  all.     This  is  under  the 
head  of  "  Traffic  Arrangements"  in  the  Act.     The  position  of  the 
section  serves  to  explain  what  '*  facilities"  are  and  its  scope.     Mr. 
Justice  Proudfoot's  finding  was  a  mere  obiter  dictum^  and  not  a 
judgment.     "  Facilities"  refei-s  merely  to  traffic  arrangements  as 
to  "  receiving  and  forwarding  and  delivering  of  traffic."     There  is 
no  obligation  to  carry  express  goods.     Sargent  v.  Boston  &  Lowell 
R.  R.  Corporation,  115  Mass.  416,  421.     It  must  depend  on  the 
bargain  between  the  two  companies.  The  cases  cited  as  to  the  right 
to    the  express  business  rest  on  estoppel.    The  best  test  of  the 
reasonableness  of  the  terms  offered  to  tne  plaintiffs  is  that  the  de- 
fendant express  company  are  willing  and  have  now  entered  into  an 
agreement  on  the  same  terms.     The  defendant  express  company 
have  agreed  to  pay  the  minimum  guarantee,  although  they  know 
that  another  company  may  compete  with  them.  The  agreement  made 
with  the  defendant  express  company  extends  over  the  whole  of  the 
defendant  railway   company's  system,  and  in  that   respect  differs 
from  the  agreement  asked  for  by  the  plaintiffs.     If  the  •  plaintiffs 
are  entitled  to  any  agreement,  it  must  be  to  one  similar  to  that 
granted  to  the  defendant  express  company,  and  not  limited  to  one 

Sart  of  the  defendant  railway  company's  line.  There  is  no  juris- 
iction  on  the  part  of  the  Court  to  interfere  with  the  rates  at 
present :  s.  17,  sub-s.  11.  This  is  not  a  matter  to  refer  to  the  Master 
as  to  whether  the  rates  are  exorbitant ;  that  should  be  settled,  if  at 
all,  by  the  Court  itself :  West  v.  London  and  Northwestern  R.  W. 
Co.,  L.  R.  4  C.  P.  622,  630-1.  Traffic  arrangements  are  the  out- 
come of  contract:  Evershedv.  London  and  Northwestern  R.  W. 
Co.,  3  Q.  B.  D.  134;  s-c,  L.  R.  3  App.  Cas.  1029 ;  Great  West- 
em  R.  W.  Co.  V.  The  Railway  Commissioners,  7  Q.  B.  D.  182 ; 
Manchester,  etc.,  R.  W.  Co.  v.  Denaby,  etc.,  Co.,  14  Q.  B.  D.  209; 
Manchester,  etc.,R.  W.  Co.  v.  Brown,  L.  R.  8  App.  Cas.  703.  See 
also  the  special  Acts  in  connection  with  this  railway  company,  47 
Vic.  c.  54  and  61  (D.V 

Moss,  Q.  C,  for  Tlie  Dominion  Express  Company.  No  one  has 
any  right  to  bring  the  defendant  express  company  before  the  court 
except  for  the  purpose  of  altering  their  agreement,  and  that  cannot 
be  done  in  this  action.  The  plaintiffs  say  they  are  willing  to  pav 
whatever  my  clients  pay.     Our  agreement  was  made  with  the  rail- 
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^wKj  oompanj  before  the  plaintiffs  had  any  rights  as  a  company. 
'^  Agents'  are  an  outside  matter  and  apart  from  all  arrangements  as 
to  the  carriage  of  express  ^oods. 

Robinson,  Q.  C,  in  rep^.  The  conduct  of  the  defendant  rail- 
way company  wafi  harsh  and  unjust.  The  plaintiffs  have  lost  all 
their  agents  and  their  business  is  disarranged :  Hodges's  Law  of 
Kailways,  6tii  ed.  474,  491,  They  had  no  time  to  complain  or 
make  any  objections  to  the  agreement  because  of  the  action  of  the 
railway  company.  They  have  the  right  to  insist  on  the  railway 
company  doing  express  business.  The  case  in  115  Mass.  416,  is 
wholly  opposed  to  all  the  later  decisions  since  1875. 

Boyd,  C. — I  think  I  am  in  possession  of  this  case  sufficiently  to 
dispose  of  it,  though  I  may  look  at  some  of  the  authorities  faotb. 
cited  before  making  a  final  disposition  of  it.  Substantially  there 
are  only  two  large  questions  to  be  dealt  with,  and  they  have  been 
fully  and  ably  argued.  The  first  is,  as  to  the  right  of  the  Vickers 
Express  Co.  to  complairr  as  to  the  exorbitance  or  their  charges  ; 
ana,  second,  as  to  whether  or  not,  under  the  aiTangements  made 
by  the  Canadian  Pacific  Ry.  Co.  with  the  Vickera  Express  Co., 
and  the  Dominion  Express  Co.,  there  has  been  on  the  ps^rt  of  the 
Canadian  Pacific  Ry.  Co.  any  undue  preference  shown  to  the  latter 
as  against  the  plaintiffs. 

itorWj  on  the  first  question,  as  to  whether  or  not  there  is  the  right 
to  go  into  consideration  of  what  is  proper  to  be  paid  for  the  cariage 
of  express  ^oods,  my  opinion  is  against  the  rignt  of  the  plaintiffs 
to  go  intorthat  upon  this  record  and  in  this  way. 

foseibly  a  very  important  part  of  the  plaintiffs'  case  has  been 
cut  from  under  them  by  the  fact  that  the  question  of  reabokablb- 
coUusion  hinted  at  in  the  defence  of  the  railway  com-  SSbn**Jo?^oS' 


panv  is  not  open  to  them  on  this  record.  It  may  very  ■" 
well  be  if  a  case  of  collusion  could  have  been  established  between 
the  two  defendant  companies,  that  then  the  whole  matter  would 
have  been  open  as  argued  by  Mr.  McCarthy  and  Mr.  Robinson, 
but  there  is  tnis  obstacle  to  consider,  that  I  cannot  at  present  re- 
gard the  bargain  between  the  two  defendants  in  any  other  light 
than  as  a  lona  fide  arrangement  between  them,  by  which  the  ex- 
press companv  obtained  certain  rights  and  privileges  in  regard  to 
carrying  goods  over  this  line. 

Tnat  bai^gain,  also,  was  made,  as  Mr.  Moss  has  pointed  out,  by 
an  incorporated  company  before  the  plaintiffs  were  in  the  position 
of  being  an  incorporated  company.  I  am  not  able  to  say  that 
there  was  collusion  in  that  arrangement.  The  presumption  is 
that  it  is  a  matter  of  fair  dealing  between  company  and  company, 
and,  regarding  it  in  that  light,  this  is  most  cogent  proof  to  show 
that  what  the  Dominion  Co.  pays  is  a  reasonable  rate  for  die 
plaintiffs  to  pay. 
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Fnrther  than  that,  we  find  that  Mr.  Vickers  (who  represents  495 
of  these  500  shares  forming  the  stock  of  the  plaintiS  compan  v, 
and  whose  evidence  is  of  great  moment  as  to  the  views  he  formed 
of  what  shonld  be  paid),  after  he  knew  the  terms  that  had  been 
agreed  npon  between  the  two  defendants,  expressed  his  willingness 
to  snbmit  to  the  same  terms.     In  the  box  he  said  the  same  tning. 
Of  conrse  his  counsel  sought  to  protect  the  company  which  bears 
his  name  by  saying  that  they  did  not  agree  to  that,  but  the  evi- 
dence preponderates  in  favor  of  the  proposition  that  there  is  not 
such  exoroitance,  in  reference  to  these  terms  of  payment,  slb  to 
iustify  me  in  finding  for  the  plaiutifis.     It  is  evident  from  what 
Mr.  McCarthy  said,  and  from  the  facts  of  the  case,  that  the  real 
cause  of  this  action  was  not  the  terms  of  payment  proposed  by  the 
railway  company,  but  that  the  plaintiffs  real  complaint  was  that 
the  railway  agents  were  not  allowed  to  act  as  the  plaintiffs'  agents 
along  the  line.     If  the  agents  of  the  railway  company  had  been 
allowed  to  act  indifferently  between  the  two  express  companies  we 
should  not  have  had  this  action ;  but  a  preference  having  been 

S'ven  in  that  manner  the  parties  necessarily  went  to  law,  and  as 
ey  were  going  to  law  they  thought  they  might  as  well  litigate 
this  large  point  as  well  as  the  other. 

All  of  tnis  litigation  has  arisen  from  that  other  reason,  and  not 
because  this  was  ^It  at  the  outset  to  be  such  an  exorbitant  demand 
as  could  not  properly  be  paid.  That  is  the  way  the  evidence 
strikes  me.  It  would  need,  I  think,  very  cogent  evidence  indeed 
of  exorbitance  to  induce  the  court  to  embark  upon  an  investigation 
and  inquiry  and  an  adjustment  as  to  this  amount,  interfering  as  it 
would  with  the  internal  machinery  and  financial  arrangements  of 
this  great  railway  company.  It  is  a  matter  that  the  court  will  not 
lightly  enter  upon,  if  there  is  jurisdiction  at  all ;  but  I  think  the 
circumstances  of  this  case  and  the  evidence  before  me  do  not 
justify  me,  by  any  means,  in  coming  to  the  conclusion  that  there 
was  such  injustice  in  this  demand  as  to  induce  the  court  to  inter- 
fere as  prayed. 

In  addition  to  the  other  evidence  as  to  reasonableness  there  is 
this  evidence,  which  has  not  been  met  in  any  satisfactory  way, 
that  there  are  a  great  number  of  parcels,  valuable  though  small  m 
bulk,  conveyed,  and  there  are  otner  kinds,  of  business  transacted 
by  the  express  company,  such  as  the  collection  of  and  transmission 
OT  money  and  notes,  which  is  not  represented  in  the  returns  of 
bulk  to  the  railway  company,  but  out  of  which  the  express  com- 
panies realize  large  earnings,  and  Mr.  Yanhome  statea  that  the 
requiring  of  a  guarantee  was  one  of  the  means  by  which  the  rail- 
way womd  get  percentages  on  this  business,  as  they  were  unable 
to  check  it  m  any  other  way.  This  caused  them  to  impose  the 
guarantee  of  $900,  which  one  express  company  bona  fide  en- 
gaged to  pay,  and  could  be  obliged  to  pay. 


J 
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I  am  not  called  apon,  therefore,  to  decide  whether  there  was 
anj  nnreasoDable  demand  on  the  part  of  the  Canadian  Pacific  in 
requiring  that  this  express  company  should  carry  on  the  same 
terms  as  the  Dominion  Express  Co.  I  think  the  case  as  to  terms 
comes  within  the  3d  sub-sec.  of  sec.  60,  42  Vic.  c.  9  (D.);  and  the 
point  before  me  to  determine  is,  whether  or  not  the  railway  com- 
pany have  afforded  equal  facilities  to  the  two  companies.  I  find 
no  unjust  demands  on  the  part  of  the  Canadian  Pacific  Ky.  Co., 
8ach  d  require  the  coart  to  modify  the  charges. 

I  do  not  think  the  case  calls  for  that  interference,  irrespective 
of  the  point  raised  as  to  whether  I  have  jurisdiction ;  my  own 
opinion  is,  that  there  is  no  jurisdiction  to  deal  with  that  question 
01  terms  as  if  they  were  on  the  footing  of  being  tolls  and  charges, 
such  as  are  mentioned  in  the  other  sections  of  the  Act.  My  view 
is,  that  it  is  a  matter  of  arrangement  between  the  companies  them- 
selves as  to  the  terms  they  shall  agree  upon.  They  are  large  con- 
cerns ;  they  are  not  dealing  as  individuals  or  with  individuals. 

Persons  have  the  right  to  travel  on  the  terms  of  paying  for 
themselves  and  baggage,  but  when  the  railway  is  going  to  deal 
with  a  corporate  body,  as  an  express  company,  then  there  is  the 

{irescribed  mode  of  doing  so  as  oetween  two  contracting  parties, 
t  is  not  necessary,  however,  to  decide  so  much  as  that,  because,  I 
think,  the  evidence  and  the  circumstances  in  this  case  do  not  re- 
quire me  to  go  so  far. 

On  the  second  branch  of  the  case  my  opinion  is  in  favor  of  the 
plaintiffs'  view,  that  there  was  preference  shown  in  the 
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way  in  which  the  Canadian  Pacific  Ey.  Co.  extended 
its  facilities  to  the  Dominion  Express  Co.  The  fact  of  J^sSed^IS" 
there  being  a  decided  advantage  in  utilizing  the  local 
agents  of  tne  railway  as  express  agents  is  well  proved.  Mr.  Van- 
home's  evidence  is  perfectly  condusive  on  that  point.  He  says, 
^'  It  is  a  convenience  to  the  Dominion  Express  Co.  and  of  some 
value  to  have  our  agents;  they  can  arrange  with  them  for  less 
than  with  other  persons.  In  some  small  places  the  depot  is  the 
centre  of  business,  and  this  gives  the  office  without  any  expense. 
Our  agents  coidd  use  without  our  objecting  the  company's  safe  for 
storing  valuables  for  the  express  company.  We  could  not  allow 
the  Vickers  company  to  use  our  offices  or  safes  if  our  agents  were 
doing  exclnsive  agency  for  the  Dominion  Express  Co." 

So  we  have  a  valuable— whether  we  call  it  a  perquisite  or  a 
ooUateral  advantage — ^we  have  a  most  valuable  incident  to  this 
arrangement  whicn  was  made  between  the  two  defendant  com- 

Cies  in  reference  to  the  conduct  and  management  of  the  express 
iness.  Now  we  find  the  Canadian  Pacific  Ry.  Co.  in  their  de- 
fence put  this  exactly  on  that  point.  There  is  no  such  dealing 
with  the  matter  as  I  think  they  were  endeavoring  to  deal  with  it 
in  the  evidence,  by  putting  in  this  letter  of  the  30tn  October  show- 
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ing  that  these  were  the  instructions  given  to  their  agents.  I  think 
if  the  directions  given  to  their  agents  shown  in  this  letter  of  the 
30th  October  had  been  nniformly  observed  and  continued  the 
Vickers  Eicpress  Co.  would  have  no  cause  of  complaint. 

But  the  evidence  does  not  corroborate  that  such  were  the  in- 
structions given.  It  is  proved  that  in  one  instance  or  two  the 
company's  agents  have  been  required  to  act  for  the  Dominion 
company,  but  their  pleading  say :  "  None  of  the  company's  agents 
have  been  required  to  act  for  the  defendant  company.  They  are, 
and  always  have  been,  free  to  decline  acting  for  any  express  com- 
pany. The  only  instructions  ffiven  them  by  the  defendant  nulway 
company  were,  that  if  their  other  duties  permitted  them  to  act  for 
any  express  company  it  was  the  desire  o?  the  company  that  they 
should  act  for  the  defendant  express  company  exclusively."  But 
the  desire  was  expressed  a  little  more  strongly  and  emphatically 
than  was  pleaded.  Then  they  say  in  the  6th  paragraph  that,  "  The 
defendant  railway  company  submits,  etc."  They  are  not  com- 
pelled, and  no  court  would  pretend  to  compel  them,  to  make  their 
agents  act  for  any  other  company ;  but  what  is  proved  is,  that 
they  have  not  remained  indifferent  between  the  two  companies — 
not  impartial. 

If  they  had  retained  the  position  indicated  in  their  letter  of  30th 
October,  then,  I  think,  they  would  have  been  indifferent,  as  at  that 
date,  and  by  continuing  that  course,  they  would  have  acted  impar- 
tially as  required  by  the  statute. 

This  letter  says:  ** In  reply  to  your  ...  to  advise  you  one  way 
or  the  other."  That  was  precisely  the  position  that  tne  statute  in- 
tended the  railway  company  should  take  where  there  were  compet- 
ing express  companies  claiming  advantages  at  their  hands.  Tney 
were  not  to  show  preference  to  one  more  than  the  other.  It  has 
been  argued  "  facilities"  do  not  cover  the  employment  of  station 
agents,  but  that  point  was  considered  in  the  decision  of  my  brother 
Fr#ndfoot  in  the  former  case  between  these  companies,  yet,  depend- 
ing upon  the  same  facts  which  are  proved  here,  I  agree  with  his 
view  and  adopt  the  reasons  which  induced  him  to  come  to  that 
conclusion. 

I  do  not  think  I  can  construe  that  sub-section  as  argued  by  Mr. 
Blake,  viz.,  that  "  facilities"  is  to  be  read  as  modified  or  limited  by 
the  same  word  as  used  in  previous  sub-sections.  In  the  second 
clause  it  says :  "  Every  railway  companj^  shall  .  .  .  afford  all  rea- 
sonable facilities  .  .  .  for  the  receiving  and  forwarding  and  de- 
livering of  traffic."  Now  the  "  facilities"  there  are  denned  and 
confined  to  these  three  things.  These  are  the  same  three  incidents 
as  to  traffic  arrangements  which  are  referred  to  in  the  cjise  cited  of 
West  V.  The  London  &  North-western  By.  Co.,  L.  R.  5  C.  P.  622, 
but  when  you  come  to  the  third  sub-section  it  reads,  any  railway 
company  granting  "  any  facility" ;  now  "  any  facility"  covers  "every 
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facility,"  and  it  should  not  be  limited  by  reading  into  it  the  words 
about  receiving,  forwarding,  and  delivering.  And  then,  when  you 
turn  over  to  sub-section  5  of  that  section  60,  you  find  that  it  dennes 
*'  TraflSc''  as  including  cars,  trucks,  and  vehicles  of  any  description 
adapted  for  running  over  the  railway,  and  the  word  "  Railway" 
includes  all  stations  and  depots  of  the  railway. 

Now  we  have  the  article  of  trucks  brought  into  prominence  in 
the  evidence.  The  definition  is  not  limited  to  what  runs  on  the 
iron  rails.  Trucks  and  cars  ai*e  vehicles  which  may  run  not  merely 
on  the  iron  rails,  but  at  the  stations  and  depots  of  the  railway. 

The  railway  includes  these  stations,  and  to  manage  stations  you 
need  agents,  and  so,  as  forming  a  part  of  the  whole  machinery,  there 
is  no  such  absurdity  as  was  suggested  in  defining  facilities  as  in- 
cluding the  use  of  agents. 

The  railway  can  itself  interpret  facilities  when  it  grants  to  one 
company  what  it  denies  to  another.  Now,  the  value  of  these  agents — 
that  is,  the  value  of  the  exclusive  employment  of  the  railway  a^nts 
for  use  by  express  companies  as  their  agents — is  shown  clearly  in 
this ;  these  agents  have  the  right  to  use  the  company's  trucks,  vehi- 
cles, the  company's  depots,  and  baggage  houses  as  the  places  for 
storing  goods.  They  have  also  the  right  to  use  the  iron  safes  which 
are  there,  the  company's  property;  and  the  right  to  use  all  these 
passes  with  the  employment  of  the  agent  when  lie  is  employed  by 
any  particular  express  company ;  so  tnat  you  have  this  very  prop- 
erty of  the  company,  the  carts,  vehicles,  and  places  for  storing  the 
goods  which  are  admitted  to  be  among  the  facilities  for  doing  busi- 
ness for  the  company — ^yon  have  all  these  embraced  in  this  arrange- 
ment by  which  one  express  company  can  have  their  exclusive  use 
to  the  detriment  of  a  rival  company. 

Of  conrae  there  is  no  compulsion  when  the  favored  company 
gets  the  exclusive  use  of  the  railway  agents.  There  is  no  compul- 
sion literally;  the  man  is  not  taken  by  the  neck  and  told  to  act,  but 
the  fact  of  his  not  being  perhaps  very  well  paid  induces  him* to 
seek  money  by  acting  tor  an  express  company,  and  it  thereby  be- 
comes the  strongest  kind  of  compulsion  when  ne  is  told  he  can  add 
to  his  income  with  the  sanction  of  the  railway  company  whose  em- 
ployee he  is.  The  railway  company  says,  "  Now  you  need  not  act 
for  any  company,  we  do  not  object  to  you  acting  for  an  express 
company ;  but  it  is  our  desire  that  if  you  do,  you  should  act  for  the 
Dominion  Express  Co." 

Well,  there  is  no  compulsion  in  the  matter,  but  the  result  is  thus 
arrived  at  more  surely  tiian  by  the  strongest  kind  of  compulsion. 
There  is  the  golden  bait  held  out  before  the  man  ;  and  he  is  told 
'*you  can  take  that,  but- you  must  only  take  it  from  the  one  com- 
pany," and  he  forthwith  takes  it,  and  brings  with  it  to  the  favored 
express  company  the  railway  company's  safe,  and  trucks,  etc. 

Turn  to  tne  evidence  and  you  find  that  case  which  occurred  at 
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Orangeville.  The  baggage-master  at  Orangeville  refused  to  allow 
the  pTaintifi's  agents  there  to  use  the  railway  truck,  and  railway 
bag^ge-room  for  express  purposes  contrary  to  the  orevious  custom 
of  that  place.  I  cannot  suppose  that  he  did  so  without  having  or- 
ders from  his  superiors ;  and  although  the  use  of  them  was  after- 
wards granted,  it  was  after  litigation  was  tlireatened  or  commenced. 

Another  witness  said  Mr.  Steele  told  him  the  company's  agents 
would  be  required  to  act  for  the  Dominion  Express  Co.  This  is 
what  the  pleader  says  was  not  done,  that  they  did  not  require  any 
of  their  servants  to  act,  but  this  man  was  told  he  would  be  required 
to  act  for  the  Dominion  Express  Co.,  and  therefore  he  at  once 
telegraphed  his  resignation  to  Vickers.  Mr.  Steele  was  not  called 
to  contradict  that  he  did  use  this  expression  to  this  man,  and  I  think 
it  is  proved.  It  would  be  a  very  simple  thing ;  they  could  easily 
have  called  Mr.  Steele  if  he  could  have  contradicted  what  Mr. 
Smith  said,  so  that  we  have  affirmatively  proved  that  the  railway 
company  actively  intervened  in  procuring  their  officers  to  act  for 
the  Dominion  Express  Co.,  and  in  preventing  them  acting  for  the 
Vickers  Co. 

But  it  is  said  that  the  Dominion  company  ^ve  valuable  consid- 
eration for  getting  this  privilege  as  to  the  railway  agents,  and  we 
are  referred  to  some  verbal  arrangement,  which  is  certainly  some- 
what mysterious  in  the  manner  oi  its  negotiation.  If  on  that  ac- 
count they  are  unable  to  grant  equal  facilities  to  other  companies, 
if  it  is  a  contract  or  obligatory  arrangement,  it  works  none  the  less 
to  the  prejudice  of  the  competing  express  company,  and  is  an  illegal 
bargain,  as  bein^  in  contravention  of  this  third  sub-section. 

If  the  plaintiffs  agree  to  carry  monev  for  the  railway  on  the 
same  terms  as  the  Dominion  company,  I  do  not  see  that  this  by- 
bargain  between  the  two  defendants  can  be  used  to  the  disadvan- 
tage of  the  plaintiff  company. 

I  think  it  is  an  agreement  that  cannot  be  enforced  at  the  expense 
of  the  Vickers  Express  Co.;  and  being  an  infringement  against  this 
provision  of  the  Act,  it  was  necessary  to  bring  the  Dominion  Ex- 
press Co.  here  to  have  a  declaration  of  that  invalidity  as  against 
the  plaintiffs.  I  think  that  the  railway  have  erred  in  not  leaving 
the  mattter  at  large  for  their  agents  to  act  for  which  company  they 
please,  as  expressed  in  this  letter  of  30th  October ;  and  if  I  retain 
that  view  on  further  looking  into  the  case  the  result  will  be  that  I 
grant  the  plaintiffs  relief  on  that  part  of  the  case  declaring  that 
there  had  been  a  preference,  and  referring  it  to  the  Master  to  as- 
certain the  damages  they  sustained  by  the  railway  refusing  to 
take  their  goods  on  the  2d  and  3d  December,  and  give  them  the 
costs  of  the  action  so  far  as  that  is  concerned,  but  dismissing  the 
case  with  costs  as  to  all  the  other  matters. 

The  costs  of  the  Dominion  Express  Co.  should  be  paid  by  their 
co-defendants. 
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I  give  costs  to  the  Vickers  Express  Co.  because  I  do  not  think 
it  was  in  consequence  of  any  dispute  about  the  terms  of  this  con- 
tract they  were  to  sign  that  the  railway  refused  to  carry  their  ex- 
Jrees  freight ;  that  was  merely  a  minor  feature.  The  Canadian 
^acific  Ry.  Co.  placed  their  real  reason  plainly  upon  this  ground 
by  their  letter  and  telegram,  in  which  they  state  tnat  this  employ- 
ment of  their  agents  is  a  collateral  matter,  and  will  have  to  be  set- 
tled by  the  court.  If  I  am  right  in  my  finding  the  defendant  com- 
pany were  wrong  at  that  time,  and  that  it  was  their  taking  such  a 
stand  which  induced  the  plaintiffs  to  be^n  these  proceedings;  and 
inasmuch  as  this  was  one  of  the  terms  which  the  v  ickers  Express 
Co.  were  not  obliged  to  submit  to,  I  think  they  were  doing  right 
in  coining  to  the  court. 

Robinson,  Q.  C. — I  suppose  the  injunction  will  be  continued. 

Boyd,  C. — It  will  be  referred  to  the  Master  to  settle  the  terms 
of  the  agreement  if  you  cannot  agree  between  yourselves,  and  in 
the  meantime  they  snould  receive  your  goods  on  equal  terms  with 
those  of  the  other  company. 

Boyd,  C. — I  have  further  considered  my  judgment,  and  see  no 
ground  to  change  it. 


Rhodes 

V. 
NOETHEEN   PaCIFIO   R.   R.    Co. 

{Adoomce  Case,  Minnewta.    July  24,  1885.) 

A  railway  company  may,  under  Minnesota  Statutes  (ch.  81,  Gen.  Laws, 
1874;  Gen.  Stat.  1878,  c.  124,  J}  7,  8),  furnish  a  suitable  warehouse  at  any 
of  its  stations  for  the  handling  of  grain  to  be  shipped  over  its  road,  and 
may  designate  such  warehouse  as  the  ezclusiye  place  of  delivery  of  such 
grain,  and  refuse  to  receive  it  or  to  furnish  cars  for  its  shipment  at  any  other 
place. 

But  it  cannot  lawfully  designate  an  elevator  owned  by  a  private  person  as 
sach  place  of  exclusive  delivery  or  receipt  of  grain. 

A  railway  company  operating  an  elevator  at  one  of  its  local  stations  as  the 
exclusive  place  of  receiving  and  delivering  grain  at  such  station,  cannot  law- 
folly  require  a  shipper  of  grain  who  delivers  it  there  to  accept  a  receipt  pro- 
viding that  if,  for  any  reason,  it  shall  become  necessary  to  remove  the  grain, 
the  company  reserves  the  right  to  deliver  it  from  any  other  elevator  or  ware- 
houses operated  by  the  company,  subject  to  the  same  rate  of  freight  to  ter- 
minal points  as  the  present  tarift  from  the  local  station  where  the  g^ain  is 
delivered  to  the  terminal  point  where  it  is  destined  to  go;  nor  can  it  subject 
i  he  grain  to  a  compulsory  charge  for  cleaning. 

Appeal  from  an  order  of  the  district  coui't,  Madison  county. 
A.  F.  Story  for  respondent,  John  H.  Rhodes. 
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W,  P,  CUmgh  and  John  TT.  Willis  for  appellant,  Northern  Pac. 
R  R.  Co. 

MrroHELL,  J. — Gten.  St.  1878,  c.  6,  provides :  Sec.  75.  "  It  shall 
facm.  be  the  duty  of  any  railroad  corporation,  when  within 

their  power  to  do  so  and  upon  reasonable  notice,  to  furnish  suita- 
ble cars  to  any  and  all  persons  who  may  apply  therefor,  for  the 
transportation  of  any  and  all  usual  kinds  of  ireight."  Sec.  76. 
"  Any  i*ailroad  corporation  who  shall  violate  any  of  the  proFisions 
of  this  act,  as  to  extortion  or  unjust  discrimination,  shall  lorfeit  for 
every  such  offence  to  the  person,  company,  or  corporation  ag- 
grieved thereby  three  times  the  actual  damages  sustained  or  over- 
charges paid  by  the  said  party  aggrieved,  together  with  costs  of 
suit  to  be  recovered  in  a  civil  action  therefor." 

This  action  was  brought  to  recover  treble  damages  under  this 
last  section.  The  violation  of  the  statute  complained  of  is  that 
defendant,  though  able  to  do  so,  refused,  upon  reasonable  request, 
to  furnish  plaintiff  cars  in  which  to  ship  wheat  out  of  his  ware- 
house, situate  in  the  village  of  Little  Falls,  adjacent  to  defendant's 
track,  when,  at  the  same  time,  it  furnished  cars  to  one  Sawyer  in 
which  to  ship  wheat  out  of  hio  warehouse  or  elevator  similarly 
situated.'  As  no  point  is  made  to  the  contrary,  we  shall  assume 
without  discussion  that  this,  unless  excused  or  justified,  constitutes 
an  act  of  discrimination  within  the  meaning  of  the  statute  cited, 
entitling  the  party  aggrieved  to  treble  damages.  The  court,  in 
substance,  found  (and  the  evidence  sustains  the  finding)  the  refusal 
of  defendant  to  furnish  plaintiff  cars  in  which  to  transport  his 
grain,  after  request  and  reasonable  notice,  and  that  at  the  time  of 
such  refusal  it  was  within  its  power  to  furnish  them,  and  that  at 
the  same  time  it  was  furnishing  cars  to  Sawyer  to  ship  wheat  out 
of  his  elevator.  Indeed,  upon  the  trial  the  defendant  did  not  seri- 
ously dispute  these  facts,  but  assumed  to  justify  its  refusal  upon 
rhe  ground  that  it  had  itself  provided  and  maintained  at  the  station 
of  Little  Falls  an  adequate  elevator  (this  Sawyer's  elevator)  for  the 
handling  and  storing  of  all  grain  designed  for  shipment,  and  which 
it  had  designated  as  the  exclusive  place  for  receiving  grain  for 
ti'ansportation ;  and  that,  having  done  this,  it  was  not  i-equired  to 
receive  grain  at  any  other  place  or  warehouse.  Gen.  St.  1878,  c. 
6,  §75,  requires  every  railroad  coi-poration  to  provide  and  keep 
suitable  facilities  for  receiving  and  handling  all  usual  kinds  of 
freight  at  any  depot  on  the  line  of  its  road.  Gen.  St.  c. 
124,  §7,  prohibits  any  railroad  company,  or  person  .  .  .  engaged 
in  the  business  of  keeping  an  elevator  or  warehouse,  situated  upon 
the  line  of  any  railroad  for  receiving  and  handling  grain  for  other 
persons,  to  charge  any  greater  sum  than  two  cents  per  bushel,  for 
receiving,  elevating,  handling,  and  delivering  such  grain.  Section 
8  of  the  same  chapter  provides  that  *'  whenever  any  railroad  com- 
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pany  shall  refuse  to  receive,  store,  handle,  and  deliver  grain  at  any 
station  on  its  road,  at  the  rates  provided  in  section  1  (7)  of  this  act, 
then  in  such  case  said  railroad  company  shall,  npon  demand,  allow 
any  person  ...  to  erect  and  maintain,  at  snch  station  adjoining 
the  ndlroad  track  or  side  tracks,  warehouses,  to  receive,  store,  and 
ship  grain ;  or,  at  the  option  of  the  railroad  company,  snch  com- 
pany shall  build  and  maintain  a  side  track  to  and  for  the  use  and 
accommodation  of  any  warehouse  near  the  station." 

Inasmuch  as  small  grain  transported  in  bulk  cannot  be  conven- 
iently loaded  directly  n'om  teams  into  the  cars,  but  must  ordinarily 
be  first  placed  in  warehouses  or  elevators  and  temporarily  stored 
there,  these  duties  and  obligations  in  regard  to  haudhng  and 
storing  grain  were  undoubtedly  imposed  upon  railroad  companies 
as  being  necessarily  incident  to  the  convenient  transportation  of  it 
by  them  as  common  carriers.  Independently  of  any  statute,  com- 
mon carriers  have  an  undoubted  nght  to  adopt  reasonable  rules 
and  regulations  as  to  the  place  or  places  where  they  will  receive 
freight  for  transportation.  And  in  view  of  these  statutory  pro- 
visions already  cited  we  think  it  was  clearly  the  legislative  intent 
that  if  a  railrcMul  company  itself  should  furnish  suitable  warehouse 
facilities  for  receiving,  handling,  and  storing  all  gi*ain  designed  for 
transportation  over  its  road,  it  might  designate  such  ware- 
house or  elevator  as  the  exclusive  place  at  which  it  would  receive 
grain  for  shipment  at  that  station,  and  that  it  might  refuse  to  re- 
ceive it  or  lurnisli  cars  for  its  sliipment  at  any  other  place ;  but 
that  when  it  failed  or  refused  itself  to  furnish  these  facilities  on 
the  terms  fixed  by  statute,  then  it  should  be  i-equired  to  allow 
others  to  build  warehouses  adjacent  to  its  track,  or  else  build  side 
tracks  to  warehouses  near  the  station,  so  that  the  public  might  be 
furnished  with  the  proper  facilities.  Of  course  tnis  obligation  in 
such  eases  necessarily  implies  and  includes  the  further  obligation 
of  furnishing  cars  upon  reasonable  notice  in  which  to  ship  gi*ain 
out  of  such  warehouses. 

The  court  finds  that  at  this  station  one  Sawyer,  by  agreement 
with  defendant,  kept  and  maintained  an  adequate  elevator  for  the 
reception  and  delivery  of  wheat.  But  he  also  finds  that  ^^no 
wheat  was  received  into  said  elevator,  except  upon  certain  condi- 
tions embraced  in,  printed  upon,  and  made  part  of  a  wheat  ticket 
so  called,  which  ticket  (one  of  which  in  blank.  Exhibit  B,  was  in 
evidcAice),  after  being  filled  out  by  the  inspector  as  to  date,  num- 
ber of  bushels,  and  quality  of  wheat,  was  delivered  by  the  in- 
spector to  the  owner  or  depositor."  These  conditions,  as  shown 
by  Exhibit  B,  are  that  the  amount,  kind,  and  grade  of  wheat  desig- 
nated in  the  receipt  will  be  delivered  to  the  holder  upon  surrender 
thereof,  subject  to  the  following  terms  of  storage :  cowpmowg  nr 
*^  (1)  For  receiving,  elevating,  insuring,  and  delivering,  uiniiu«o»^f 
and   fifteen  days'  storage,  2^  cents  per  bushel ;  (2)  storage  after 

21  A.  &  K  R.  Cas.— 8 
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the  first  fifteen  days  is  J  cent  per  bushel  for  each  fif teeu  days, 
or  part  thereof,  bnt  shall  not  exceed  five  cents  for  six  months; 
(3)  the  grain  is  held  by  me  at  owner's  risk  of  loss  or  dam- 
age from  the  elements  (not  heating),  the  act  of  God,  or  which 
may  in  any  way  have  been  caused  by  the  act  of  the  holder  of  this 
receipt ;  (4)  if,  for  any  reason,  it  shall  become  necessary  to  remove 
this  grain,  I  reserve  the  right  to  deliver  it  from  any  other  elevator 
or  warehouse  operated  by  me,  subject  to  the  same  rate  of  freight 
to  Diilutli,  St.  JPaul,  or  Minneapolis,  as  the  present  tariff  rat*e  from 
this  station ;  (5)  this  grain  is  subject  to  a  charge  of  i  cent  per 
bushel  for  cleaning ;  (6)  any  grain  of  the  previous  crop  remaining 
in  store  on  and  after  J  uly  1st  will  be  held  at  owners  risk  as  to 
condition." 

We  think  the  evidence  sustains  the*  finding  that  wheat  was  I'c- 
ceived  at  the  Sawyer  elevator  only  on  these  conditions,  with  the 
possible  modification  that  if  a  depositor  did  not  wish  his  grain  in- 
sured, the  charge  named  in  the  first  condition  would  be  reduced 
to  two  cents  per  bushel.  But,  conceding  this,  it  is  still  apparent 
that  this  receipt  contained  conditions  (notably  the  fourth  and  fifth) 
that  no  shipper  of  grain  was  bound  to  submit .  to,  and  w-hich  no 
common  carrier  has  a  right  to  exact  from  one  who  delivers  grain 
to  him  for  transportation,  and,  as  incident  thereto,  for  temporary 
storage  until  shipped. 

While  the  court  finds,  and  the  evidence  shows,  that  Sawyer  kept 
elbvatoe   mo-  and  maintained  this  elevator  "  by  an  ajBrreement"  (what 

MOPOLT  NOT  BUB-  ,  \  '^t        J      r         j         .  ?     ^1  .• 

TAiNKD.  poes  not  appear)  with  defendant,  yet  tlie  entire  evi- 

dence in  the  case  shows  that  it  was  managed  and  operated  by  him 
in  his  own  name  as  his  own  pei'sonal  and  individual  business,  and 
not  in  any  sense  as  the  agent  of  the  railroad  company.  In  short, 
that  when  a  person  deposited  grain  in  this  elevator  he  was  con- 
tracting with  Sawyer  personally  as  a  warehouseman,  and  not  with 
the  railroad  company.  Nobody  was  responsible  for  the  wheat,  so 
far  as  appears,  but  Sawyer  individually.  The  effect  of  this  was 
that  every  person  who  wished  to  ship  wheat  over  defendant's  road 
had  first  to  deliver  it  to  a  particular  warehouseman  to  store  and 
handle.  All  that  the  railroad  company  did  in  the  premises  was  to 
dictate  what  warehouseman  should  have  a  monopoly  of  the  busi- 
ness at  this  station.  This  they  effected  by  refusing  any  other  wai'e- 
houseman  facilities  for  shipping.  This  was  not  a  providing  of 
suitable  facilities  by  the  railroad  company  within  the  meaning  of 
the  statute.  Of  course,  it  is  not  important  who  owns  the  buildings, 
or  who  is  put  in  charge  of  the  business,  or  who  receives  the  profits 
of  it ;  but,  in  order  to  constitute  a  compliance  with  the  statute,  the 
business  must  be  so  conducted  that  when  a  proposed  shipper  de- 
livers his  grain  for  transportation,  and  for  temporally  storage  inci- 
dent to  sucn  transportation,  he  can  deliver  it  to  the  railroad  com- 
]>any,  and  not  be  compelled  to  deliver  it  to  some  particular  ware- 
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houseman,  who  might  or  might  not  be  responsible,  and  to  whom 
the  shipper  might  not  be  willing  to  intrust  iiis  property. 

For  these  reasons  we  are  of  opinion  that  the  defendant  had  not 
provided  suitable  facilities  for  the  receiving,  storing,  and  handling 
of  grain,  or  at  the  rates  and  on  the  terms  fixed  by  law ;  and,  not 
having  done  so,  it  was  required  upon  reasonable  notice,  and  when 
able  to  do  so,  to  furnish  plaintifE  cars  for  the  shipment  of  ^ain 
out  of  his  warehouse  situated  adjacent  to  its  track  or  side  tracK,  at 
this  station. 

Judgment  affirmed. 

Terminal  Faciiitiet.  Discrimination. — Where  a  common  carrier  that 
acted  as  superintendent  of  goods  traffic  for  a  railway  company  at  a  particular 
station  was  allowed  by  the  railroad  company  to  hold  himself  out  as  its  agent 
for  the  receipt  of  ^ods  to  be  carried  by  its  line,  and  goods  thus  received 
by  him  were  received  without  conditions  which  the  company  required  of 
other  shippers  at  that  station.  Hdd,  that  these  facts  showea  undue  discrimi- 
nation in  favor  of  company's  agent.  Baxendale  9.  Bristol,  etc.,  Ry.  Co.,  11 
C.  B.  N.  8.  787 :  So  where  the  railway  company  received  goods  from  a  par- 
ticular individual  later  than  it  did  from  the  general  public.  Qarton  v.  Bristol, 
etc.,  Ry.  Co.,  1  B.  &  S.  112.  So  where  the  railway  company  admitted  its  own 
vans  with  goods  to  be  forwarded  at  a  later  hour  than  it  admitted  the  vans  of 
others.  In  re  Palmer,  London,  Brighton  &  South  Coast  Ry.  Co.,  L.  R.  6 
0.  P.  194;  Ragan  o.  Aiken,  9  Lea  (Tenn.)  609;  Johnson  9.  Pensacola,  etc., 
R.  R.  Co.,  16  Fla.  623.  It  was  doubted  if  the  railway  company  had  any  risht 
to  make  such  an  arrangement  even  if  it  was  for  the  convenience  of  the  public, 
by  giving  an  opportunity  for  sending  parcels  later  than  would  otherwise  be  pos- 
sible. In  re  Palmer,  London,  Brighton  &  South  Coast  Ry.  Co.,  L.  R.  1,C.  P.  588. 

Again,  where  a  railway  company  employed  an  agent  to  receive  goods  at  a 
particular  station  and  to  deliver  them  to  consignees,  and  refused  to  deliver 
goods  at  that  station  to  any  other  carriers  without  a  written  order  specifying 
the  particular  goods,  this  was  held  to  be  an  undue  discrimination.  Parkin- 
son «.  Great  Western  Ry.  Co.,  L.  R  6  C.  P.  554;  Fishbourne  ».  Great  South- 
em,  etc.,  Ry.  Co.,  19  Sol.  Journ.  859. 

It  is  important  to  bear  in  mind  that  in  determining  whether  an  undue  dis- 
crimination exists,  the  convenience  of  the  railroad  company  is  to  be  con- 
sidered. Thus  where  by  reason  of  increase  of  business  the  railway  company 
was  obliged  to  separate  its  mineral  from  its  goods  traffic  at  its  station  at  0, 
and  to  handle  its  mineral  traffic  at  another  station  but  still  continued  to  de- 
liver coal  at  O.  to  a  large  gas  works  near  the  station  which  had  side-tracks,  so 
that  coal  consigned  to  it  could  be  removed  at  once,  ^Z(2,  that  this  did  not  con- 
stitute an  undue  preference.  Lees  «.  Lancashire,  etc.,Ry.  Co.,  •  8  Sol.  Jour.  629. 

In  McCoy  v,  Cincinnati,  etc.,  R.  R.  Co.,  13  Fed.  Rep.  3,  it  was  hM^  that 
a  railroad  company  cannot  bind  itself  to  deliver  to  a  particular  stock-yard  all 
live-stock  coming  over  its  line  to  a  certain  point,  but  it  is  bound  to  transport 
over  its  road  and  deliver  to  all  stock-yards  at  such  point,  reached  by  its  tracks 
or  connections,  all  live-stock  consigned,  or  which  the  shippers  desire  to  con- 
si^,  to  them  upon  the  same  terms  and  in  the  same  manner  as  under  like  con- 
ditions it  transports  and  delivers  to  their  competitors.  McCoy  f>,  Cincinnati, 
etc,  R.  R.  Co.,  18  Fed.  Repr.  3. 

The  case  of  Audenried  v.  Phil.  &  Reading  R.  R.  Co.,  68  Pa.  St.  870,  involves 
an  interesting  question  of  the  obligation  of  a  railroad  in  regard  to  terminal 
facilities.  In  that  case  it  was  alleged  that  the  plaintiff  was  a  shipper  of  coal 
over  defendant  road,  that  it  had  for  many  years  allotted  to  shippers  of  coal 
Certain  spaces  or  parts  of  a  wharf  owned  by  the  road  at  its  terminus  on  the 
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Delaware  River;  that  such  wharfage  facility  was  necessary  to  the  plaintiff  for 
the  reason  that  the  coal  was  to  be  shipped  in  boats  and  had  to  lie  on  the 
wharf  until  it  could  be  loaded  on  the  boats;  that  defendant  regularly  fur- 
nished such  wharfage  facilities  to  all  shippers  of  coal  over  its  road,  and  its 
wharf  was  large  enough  to  furnish  such  facilities  to  all  shippers;  that  plain- 
tiff had  formerly  enjoyed  such  facilities,  but  that  the  company  had  cut  them 
off  in  order  to  coerce  him  as  to  another  matter  in  dispute  between  them. 
Plaintiff  sought  to  enjoin  defendant  from  refusing  him  such  facilities.  Shars- 
wood,  J.f  on  p.  879,  says :  **  It  is  very  doubtful  whether  the  defendants,  under 
their  charter,  are  bound  to  provide  any  wharf  accommodations  for  the  coal 
dealers  at  Port  Richmond  (the  terminal  point  on  the  Delaware  River)  and 
equally  doubtful  whether,  having  done  so  to  a  limited  extent,  not  sufficient 
to  supply  the  entire  business,  they  are  subject  to  any  trust  to  use  or  dispose 
of  that  property  in  any  particular  way."  Again  on  p.  880  he  says:  '* Trans- 
portation by  a  common  carrier  is  necessarily  open  to  the  public  upon  equal 
and  reasonable  terms.  An  exclusive  right  granted  to  any  one  is  inconsistent 
with  the  rights  of  all  others.  This  was  not  transportation,  but  wharfage,  the 
nature  of  which  requires  exclusive  possession  temporarily.  The  railroad 
company  as  trustees  of  the  public  have  a  necessary  discretion  in  the  manage- 
ment of  such  interests,  ofid  the  motivea  of  thevr  proceeding  cannot  fte  reoiewed 
hy  ike  court.''    Audenried  v.  Phil.  &  Reading  R.  Co.,  68  Pa.  St.  870. 


Wood 
Chioago,  M.  and  St.  P.  R.  Co. 

{Adoanee  C€ue,  Iowa.    June  18,  1885.) 

A  freight  agent  having  power  to  contract  for  the  carriage  of  freight  agreed 
with  a  party  to  furnish  cars  at  a  given  point  on  a  certain  day.  He  then  tele- 
mtphea  to  headquarters  for  the  cars  which  were  not  furnished.  In  a  suit 
for  oreach  of  contract, 

Hdd^  that  there  was  nothing  in  the  above  evidence  to  show  that  the  agent 
had  power  to  contract  to  furnish  special  cars,  or  that  he  was  held  out  to  the 
public  by  the  railroad  company  as  having  such  power. 

Appeal  from  Delaware  district  court. 

This  case  was  before  the  conrt  at  a  former  term.  For  a  state- 
ment of  the  controversy,  see  59  Iowa,  196 ;  s.c.,  6  Am.  and  Eng. 
R.  R.  Cas.  314.  Upon  a  trial  in  the  district  court  there  was  a 
verdict  and  judgment  for  the  plaintiff,  and  the  defendant  appeals. 

Noble  <&  Updegraff  and  W.  Hoyt  for  appellant. 

Blair  cfe  Morris  for  appellee. 

Seeyebs,  J. — The  plaintiff  sought  to  recover  damages  because 
FAon.  the  defendant  had  failed  to  deliver  cars  for  the  trans* 

portation  of  potatoes  from  Enfield,  a  station  on  the  defendant's 
load,  to  Dennison,  Texas.  The  contract  was  made  with  the  de- 
fendant's local  agent,  and  was  to  the  effect,  as  the  plaintiff  claimed, 
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that  the  oare  should  be  at  the  station  on  a  named  day,  and  that  the 
defendant  failed  to  have  them  there  by  tlie  contract  time,  and 
thereby  the  potatoes  were  frozen,  and  the  plaintiff  suffered  damages. 
It  was  a  material  question  on  the  trial  whether  the  agent  had  the 
authority  to  make  the  contract  in  qu6lBtion.  Counsel  for  the  re- 
spective parties  substantially  agi*ee  that  the  court  submitted  the 
case  to  tiie  jury  on  the  theory — ^firet,  that  there  was  evidence 
to  show  that  the  agent  had  authority  to  contract ;  or,  second,  that 
there  was  such  evidence  that  the  defendant  had  ratified  the  contract ; 
or,  third,  that  the  defendant  had  held  the  a^eut  out  to  the  public 
as  liavins:  authority  to  enter  into  aontracts  like  the  one  in  question. 

1.  The  first  two  questions  will  be  considered  together,  because  it 
seems  to  us,  if  we  correctly  apprehend  the  argument  of  aobrt'b  au. 
counsel,  that  appellee  relies  on  the  same  evidence  to  ^^^7^^; 
establish  that  the  a^ent  had  authority  to  contract,  and  »^""c^"o»- 
also  that  the  defendant,  with  knowledge,  ratified  it,  if  he  in  fact 
did  not  have  such  authority.  The  agent  testifies  that  he  had  no 
such  authority,  but  he  also  testified  that  ^'  in  the  first  conversation 
he  [meaning  plaintiff]  applied  for  a  rate  to  Dennison,  Texas. .  I 
told  him  I  would  get  him  a  rate.  I  applied  for  a  rate  to  the 
general  freight  agent,  Fred.  Wild,  of  Kacine,  Wisconsin.  I  re- 
ceived rates  on  those  two  car-loads  of  potatoes  from  Mr.  Wild." 
And  the  agent  wrote  the  plaintiff  as  follows :  "  Can  give  vou  to-day 
rate  of  83  cents  per  100  pounds  on  a  car-load  of  400  bushels  of 
potatoes,  Enfield  to  Dennison,  Texas.  Don't  know  how  long  this 
rate  will  be  good.     It  is  liable  to  advance  any  day. 

It  may  be  conceded  that  the  agent  had  authority  to  contract  for 
transportation  of  two  car-loads  of  potatoes  from  Enfield  to  Den- 
nison, Texas,  at  83  cents  per  hundred  pounds,  but  this  has  no 
tendency  to  prove  the  agent  had  authority  to  contract  that  the  cars 
should  be  delivered  at  Enfield  on  a  named  day.  The  plaintiff, 
having  accepted  the  rate  as  indicated  in  the  agent's  letter,  claims 
that  he  made  a  contract  that  the  cara  for  the  transportation  of  the 
potatoes  should  be  provided  by  the  defendant  and  be  at  Enfield  on 
a  named  day,  and  it  is  on  this  contract  he  seeks  to  recover.  The 
agent  telegraphed  the  defendant's  train-despatcher  for  the  cars,  and 
testified  that  ne  ordered  them  to  be  at  Enfield  on  a  day  named,  but 
the  cars  were  not  so  delivered.  The  fact  that  the  agent  telep*aphed 
for  the  cars,  and  ordered  them  to  be  at  Enfield  by  a  certain  time, 
has  no  tendency  to  prove  he  had  authority  to  so  contract,  nor  has 
it  a  tendency  to  prove  that  he  had  done  so.  But  it  is  said  that 
such  evidence  tends  to  show  that  defendant  had  knowledge  of  the 
agreement  made  by  the  agent  on  the  same  day,  and  immediately 
after  it  was  made.  All  tlie  agent  did  was  to  telegraph  for  cars, 
and  direct  them  to  be  at  Enfield  at  a  certain  time.  This,  clearly, 
in  our  judgment,  has  no  tendency  to  show  the  agent  had  contracted 
that  the  cars  should  be  there  at  any  certain  time.     We  think  there 
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was  no  evidence  tending  to  show  the  agent  had  the  power  to  con- 
tract, or  that  the  defendant,  with  or  without  knowledge,  ratified 
the  alleged  contract  made  with  the  agent. 

2.  Did  the  defendant  hold  the  agent  out  to  the  public  as  one 
whktbxk  having  authority  to  enter  into  such  contract  as  the  one 
?S^  A^  in  question  ?  Some  three  witnesses  testified  they  were 
sliippers  of  stock,  and  that  they  would  Br»y  to  the  agent: 
"I  want  to  ship  two  cars  of  stock  or  a  load  of  hogs  to-morrow  or 
day  after  to-morrow,  as  the  case  might  be.  He  would  generally 
say,  '  All  right.*  As  a  rule,  we  generally  got  the  cars  the  day  vre 
asked  for  them.  This  evidence  fails  to  show  any  authority  on  tlie 
agent's  part  to  contract  for  cars,  or  that  he  was  so  held  out  by  the 
defendant  to  the  public.  Certain  parties  said  to  the  agent  they 
wanted  cars  at  a  certain  time ;  he  replied  "  All  right ; "  and  generally 
the  cars  were  ready  at  the  time  they  were  wanted.  This  shows 
merely  that  the  agent  made  efforts  to,  and  did,  obtain  the  cars. 
We  suppose  it  was  his  duty  to  do  so  if  he  could ;  and  the  evidence 
shows  that  he  made  efforts  in  this  case,  but  failed.  In  other  cases 
he  succeeded  ;  but  clearly  this  evidence,  in  our  judgment,  does  not 
tend  to  prove  that  the  agent  had  authority  to  contract  that  the  cai*s 
should  be  at  the  station  on  a  particular  day.  The  court  erred  in 
not  directing  the  jury  to  find  for  the  defendant.     Reversed. 

Station  Agents'  Authority— General  Police  Power — Contracts. — The  busi- 
ness of  railways  being  conducted  by  agents,  there  is  necessarily  a  large  dele- 
gation of  authority  to  them.  Thus,  exercising  the  police  power  of  the 
company  appointing  them,  they  may  make  reasonable  regulations  for  the 
conduct  of  passengers  and  others  having  business  at  their  stations.  Com- 
monwealth V.  Power,  7  Met.  696.  They  may  also  contract  for  the  transporta- 
ation  of  freight  both  as  to  rates  and  time  of  delivery.  Pruitt  v.  Hannibal  & 
St.  J.  R  R.  Co.,  62  Mo.  527;  Deming«.  Grand  Trunk  R.  R.  Co.,  48  N.  H. 
455. 

What  Station  Agents  Cannot  Do — Station  agents  will  not  be  presumed  to 
have  authority  to  bind  the  company  by  a  contract  beyond  its  line ;  but  it  is 
bound  by  a  contract  entered  into  by  him  to  deliver  goods  at  an  unusual  place 
upon  its  own  line.  Southern  Express  Co.  v,  McVeigh,  20  Gratt.  (Va.)  264 ; 
Grover  &  Baker  8.  M.  Co.  v.  Mo.  Pac,  Ry.  Co.,  70  Mo.  672;  Mann  v,  Bii chard, 
40  Vt.  326;  Phillips  «.  North  Carolina  R.  R.  Co.,  78  N.  C.  294;  Cummings  f. 
Dayton,  etc.,  R.  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cases  36  (Ind.) ;  Webber  v.  Great 
Western  R.  R.  Co.,  8  H  &.  C.  771.  But  a  general  agent  has  authority  to 
contract  for  the  deliverinp^  of  goods  beyond  the  company ^s  line.  But  the 
fact  that  the  goods  were  billed  through  or  that  freight  was  paid  in  advance  will 
not  amount  to  such  a  contract.  Armstrong  v.  Grand  Trunk  R.  R.  Co.,  2  P. 
&  B.  (N.  B.)  445;  Mullarky  v,  Philadelphia,  etc.,  R.  R.  Co.,  9  Phila.  (Penn.) 
114. 

In  an  action  for  damages  against  a  railroad  company,  where  it  appeared 
that  the  plaintiff  had  employed  one  C,  who  was  a  depot,  agent  of  the  de- 
fendant, to  purchase  cotton  for  him,  and  to  hold  and  ship  it  under  his 
directions,  it  was  Tield  that  C,  in  so  dealing  in  cotton  for  the  plaintiff,  acted 
solely  as  the  plaintiff's  a^ent,  and  there  was  no  liability  on  the  defendant 
from  any  loss  from  the  failure  of  C.  to  perform  his  duty  as  such  agent.  The 
law  does  not  favor  double  agencies.  Sumner  «.  Charlotte,  Columbia  & 
Augusta  R.  R.  Co.,  78  N,  C.  289. 
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SOTTTH  AND  XoBTH  ALABAMA  B.  B.  Oa 

V. 

Wood. 

(74  Alabama  Eeporta^  449.) 

The  courts  cannot  take  judicial  knowledge  of  the  rule  for  the  measurement 
of  com  in  the  shuck,  nor  declare  that  a  railroad  car  twenty-six  feet  long, 
eight  feet  wide,  and  four  feet  high,  cannot  hold  three  hundred  bushels  of 
corn  in  the  shuck. 

Appeal  from  the  Circnit  Oourt  of  Blount. 

See  a  report  of  this  case  in  9  Am.  &  Eng.  E.  R.  Cas.  419,  and 
16  Am.  &  Eng.  R.  E.  Cas.  267. 

This  action  was  bronght  by  Edmund  A.  Wood  against  the 
appellant,  a  domestic  corporation ;  and  was  cx)mmencea  before  a 
justice  oi  the  peace,  on  the  12th  July,  1876.  The  complaint,  filed 
m  the  Circuit  Court  on  appeal,  claimed  seventy-five  dollars  as  dam- 
ages for  the  failure  to  deliver  certain  goods,  the  property  of  the 
piaintifi,  viz.,  **  seventy- four  bushels  of  com,  received  by  said 
defendant  as  a  common  carrier,  to  be  delivered  to  L.  K.  Moss,  at 
Jemison  Station,  Alabama,  for  a  reward;  which  the  defendant 
failed  to  do."  The  case  has  been  several  times  tried,  each  trial 
resulting  in  a  verdict  and  judgment  for  the  plaintiff  ;  but,  on  ap- 
peal to  this  court,  each  of  these  judgments  was  reversed,  and  the 
cause  was  remanded. — See  the  reports  of  the  case,  in  66  Ala.  167, 
and  71  Ala.  215. 

On  the  last  trial,  as  the  bill  of  exceptions  now  shows,  the  plain- 
tiff proved  that  he  purchased  from  one  Copeland,  near  Blounts- 
ville,  in  said  county,  300  bushels  of  corn  in  tlie  shuck,  and  employed 
said  Copeland  and  others  to  haul  the  com  to  the  defendant's  depot 
at  Bangor,  and  there  deliver  it  to  the  defendant,  to  be  transported 
on  the  defendant's  cars  to  Jemison  Station,  consigned  to  L.  K. 
Moss,  who  lived  near  that  station  on  the  defendant's  road ;  and 
the  plaintiff's  witnesses  testified  to  their  delivery  of  the  com  at 
Bangor  to  one  Musgrove,  the  defendant's  agent,  in  one  of  the  de- 
fendant's cars,  and  to  their  ineasureraent  of  the  corn  as  delivered. 
These  witnesses  testified  "  that  the  com  was  of  good  quality,  and 
reasonably  well  slip-shucked  ;"  that  the  full  quantity,  300  bushels, 
was  delivered ;  that  they  measured  it  by  a  tub,  or  barrel,  "  which 
was  shucked  and  shelled  out,  and  found  to  contain  one  bushel,  one 
peck  and  a  half,"  but  was  counted  as  containing  one  bushel  and  one 
peck ;  that  the  car,  when  all  the  corn  was  delivered,  was  about 
two-thirds  full,  and  was  then  locked  by  said  Musgrove,  the  defend- 
ant's agent.     Other  witnesses  for  the  plaintiff  testified  that  when 
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the  car  was  opened  at  Smith's  Mill  (where  said  Moss  livedo,  about 
eiffht  days  afterwards,  and  the  com  was  delivered  to  saia  Moss, 
"  me  car  was  not  over  half-fnll,  and  the  com  measured  out  but  a 
fraction  over  224  bushels."  Said  Musgrove  testified,  as  a  witness 
for  defendant,  tliat  an  ordinary  car-load  of  com,  shipped  in  the 
shuck,  would  contain  from  285  to  300  bushels,  and  that  he  so  in- 
formed plaintiff  while  negotiating  for  the  shipment  of  the  com  ; 
and  the  conductor  of  the  train  by  which  the  com  was  shipped,  tes- 
tifying as  a  witness  for  the  defendant,  stated  that  the  car  was 
"  twenty-six  (26)  feet  long  in  the  clear,  eiffht  (8)  feet  wide  in  the 
clear,  and  about  six  (6)  feet  six  (6)  inches  high  in  the  middle,  but 
not  so  high  at  the  sides."  The  case  seems  to  have  turned  on  the 
question,  how  much  corn  was  delivered  by  the  plaintiff  on  the  car 
at  Bangor,  for  shipment  to  Moss  at  Jemison  ;  the  defendant  con- 
tending that  the  full  quantity  received  was  delivered  to  said  Moss. 
The  defendant  requested  the  court  to  give  several  charges  to  the 
jury,  seven  in  number,  each  asserting  in  substance,  but  in  varying 
phraseology,  that  a  car  of  the  dimensions  stated  could  not  contain 
300  bushels,  and  that  if  the  car  was  only  two-thirds  full,  when  all 
of  the  plaintiff's  corn  had  been  placed  in  it,  no  more  than  226 
bushels  could  have  been  received  by  the  defendant.  The  refusal 
of  these  several  charges  is  now  assigned  as  error. 

Thos.  G.  Jonesy  with  Jno.  W.  Inzer^  for  the  appellant. 

Stone,  J. — Much  that  enters  into  and  shapes  human  transao- 
what  coubtb  tions  is  so  general  and  uniform  in  its  operation  as  to  be 
tY  KoncB.  reducible  to  a  rule.  The  flow  of  water,  the  alteration 
of  the  seasons,  seed-time  and  harvest,  the  operation  of  mechanical 
powers,  are  of  this  class.  So,  whether  certain  language  is  or  not, 
m  its  very  nature,  obscene  or  insulting ;  whether  a  weapon  of  a 
particular  kind  is,  or  is  not,  deadly ;  what  effect  a  serious  wound  in 
a  vital  part  will  have ;  what  are  fermented,  and  what  distilled, 
spirits ;  these,  and  many  other  factors  in  judicial  determination, 
are  so  generally  known  as  to  dispense  with  all  proof  of  them,  as  a 
general  rule.  All  men  know  them,  and  therefore  they  need  not  be 
proved.  This  i9  sometimes  called  judicial  knowledge ;  frequently, 
common  knowledge. 

We  do  not  think,  however,  that  the  rule  for  the  measurement 
No  KOTicK  TAK-  of  com  iu  thc  shuck  falls  within  this  class.  True, 
OF  CAR.  we  know  that  a  cubic  yard,  which  consists  of  twenty- 

seven  cubic  feet,  cannot  contain  one  hundred  bushels  of  com  m 
the  shuck.  Can  we  know  precisely  what  it  will  hold  ?  Is  there 
any  generally  known,  inflexible  rule  on  the  subject?  So  much 
must  depend  on  the  variety  and  quality  of  the  com,  and  the  quan- 
tity of  snuck  left  upon  it,  that  no  fixed  rule  can  be  declared.  Sup- 
pose we  were  to  declare  that  a  box  car  28x8x4  feet  cannot  hold 
300  bushels  of  com  in  the  shuck.     Can  we,  with  any  proximate 
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certainty,  say  how  much  it  will  contain  ?  A  result  so  variable  as 
this  cannot  become  a  rale,  and  hence  cannot  become  a  subject  of 
judicial  cognizance.  As  we  said,  when  this  case  was  before  us  at  a 
former  term  (71  Ala.  215),  "  we  have  nothing  to  do-  with  these 
questions.  The  jury  found  there  was  a  loss,  and  we  can  only  in- 
quire whether  the  law  for  their  government  was  correctly  given  in 
charge  to  them." — ^Whar.  Ev.  §§329  et  seq. 

There  is  no  error  in  the  record,  and  the  judgment  of  the  Circuit 
Court  is  affirmed. 

See  South  &  North  Alabama  R.  Co.  v.  Wood  18  Am.  &  Eng  R.  R.  Cas.  684; 
and  16  Am.  &  Eng.  R.  R.  Cas.  272. 


Old  Oouosy  K.  R.  Co. 


V. 

« 

Wilder. 

(187  MassachtuetU  BeptyrUy  586.) 

An  action  by  a  common  carrier  against  the  consignee  of  goods,  for  the 
amount  of  freight  charges,  was  submitted  to  the  Superior  Court  upon  an 
agreed  statement  of  facts,  which  showed  that  the  consignee  ordered  the 
goods  of  the  consignor  at  a  certain  price  deliverable  at  L. ;  that  the  con- 
signor marked  the  goods,  "Collect  freight  pharges  at  other  end;"  and  that 
the  ^oods  were  delivered  to  the  consignee  at  L.  without  a  demand  by  the 
earner  for  the  amount  of  such  charges,  and  without  an  express  promise  by 
the  consignee  to  pay  them ;  but  did  not  show  whether  the  consignee  accepted 
the  goods,  knowing  that  the  carrier  looked  to  him  for  the  payment  of  the 
freight.  HM^  that  the  case  stated  was  imperfect,  in  failing  to  state  a  vital 
fact,  and  should  be  discharged. 

C.  S.  LiUey  for  plaintiff. 
N.  D,  Pratt  for  defendant. 

Morton,  C.  J. — This  case  was  submitted  to  the  Superior  Court, 
and  after  judgment  for  the  plaintiff,  to  this  court,  on  facts. 

appeal,  upon  an  agreed  statement  of  facts.  The  defendant  ordered 
a  car-load  of  tow  of  a  third  person  in  Ohio,  at  If  cents  per  pound, 
^•delivered  in  Lowell,  Mass."  The  consignor  delivered  the  tow  to 
a  transportation  company  with  which  the  plaintiff  corporation  is 
connected,  to  be  carried  to  Lowell,  directed  to  the  defendant,  and 
marked^  "Collect  freight  charges  at  other  end."  The  plaintiff 
carried  the  tow  to  Lowell,  and  delivered  it  to  the  defendant,  who 
used  it  in  his  business.  It  is  admitted  that  the  defendant  never 
expressly  promised  to  pay  the  freight.  If  he  is  liable  to  the  plain- 
tiff, therefore,  it  can  only  be  upon  the  ground  of  an  implied 
promise  springing  out  of  his  acceptance  of  the  tow. 
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It  is  settled  that  when  ^oods  are  carried  by  a  carrier  under  a 
^  bill  of  ladine,  by  which  they  are  to  be  delivered  to  a 
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wBEiom  m-  consignee,  "iie  paying  freight  therefor,"  if  the  con- 
^'""'  signee  accepts  the  goods  under  the  bill  of  lading,  ihe 
law  implies  a  promise  that  he  will  pay  the  freierht.  So,  if  goods 
are  carried  by  land,  and  the  consignee  accepts  t1&e  goods  knowing 
that  the  carrier  looks  to  him  for  the  charges  of  carriage,  he  thereby 
impliedly  promises  to  pay  such  charges.  This  is  on  the  principle 
that  he  who  accepts  a  thing  which  he  knows  to  be  snb]ect  to  a 
duty  or  charge  wnich  he  is  expected  to  pay,  thereby  contracts  by 
implication  to  take  the  duty  or  charge  on  himself.  Boston  <^ 
Maine  R.  R.  v.  Whitcher,  1  Allen,  497 ;  Blanchard  v.  Page,  8 
Gray,  281. 

In  the  case  at  bar,  if  the  defendant  accepted  the  tow  knowing 
that  the  plaintiff  looked  to  him  for  the  freight,  the  law  would  im- 
ply a  promise  by  him  to  pay  it.  If  he  had  not  snch  knowledge^ 
no  promise  would  be  implied.  The  parties  have  failed  to  agree 
upon  this  vital  fact.  It  is  agreed  that  the  plaintiff  did  not  demand 
the  freight  of  him  when  the  tow  was  delivered.  The  fact  that  the 
tow  was  marked,  "  Collect  freight  charges  at  other  end,"  is  evi- 
dence that  the  defendant  knew  that  he  was  expected  to  pay  the 
charges.  But  it  is  not  conclusive  evidence.  Whether  it  is  a  fair 
infei*ence  that  it  attracted  the  defendant's  notice  might  depend 
upon  the  manner  and  character  of  the  marking,  and  other  evidence. 

As  the  agreed  statement  of  facts  is  imperfect,  the  question  is 
what  disposition  should  be 'made  of  the  case. 

The  cases  which  have  been  before  this  court  upon  agreed  facts 
or  cases  stated  are  numerous,  and,  as  there  appeare  to  be  a  want  of 
uniformity  in  the  decisions,  or  rather  in  the  expressions  used  by 
the  justices  in  delivering  the  opinions,  it  i&  well  to  state  the 
principles  upon  which  the  court  proceeds  in  dealing  with  such 
cases. 

It  has  always  been  the  law  in  this  Cominonwealth,  that  parties 
•CABEBTAiTO"  couW  submit  a  case  to  an  inferior  court  upon  "a  case 
iSrsD^  *?o  stated,"  and  that  an  appeal  lay  from  the  judgment 
couET.  thereon  of  such  court  to  the  Supreme  Judicial  Court. 

The  case  stated  becomes  a  part  of  the  record,  somewhat  in  the 
nature  of  a  special  verdict.  The  St.  of  1817,  c.  185,  and  the  St. 
of  1820,  c.  79,  establishing  the  Court  of  Common  Pleas,  recognized 
and  saved  the  right  of  appeal  upon  a  "  case  stated."  The  Revised 
Statutes  directly  provided  that,  "  when  an  action  is  submitted  to 
the  determination  of  the  Court  of  Common  Pleas,  upon  a  case 
stated  by  the  parties,  either  party  may  appeal  from  the  judgment, 
unless  it  is  agreed  that  the  judgment  of  the  Court  of  Common 
Pleas  shall  be  final."  Rev.  Sts.  c.  82,  §  11.  The  St.  of  1840,  c 
87,  provides  that  either  party  may  appeal  from  any  judgment 
founded  upon  matter  of  law  apparent  on  the  record.     A  case  stated 
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is  not  directly  mentioned  in  that  statute,  but  it  is  clear  that  it  was 
not  intended  to  take  away  the  right  of  appeal  froni  a  judgment 
upon  a  case  stated ;  and  such  right  is  recognized  in  the  General 
Statutes  and  in  the  Public  Statutes.  Gen.  Sts.  c.  112,  §  5.  Pub. 
Sts.  c.  150,  §  7.  It  has  therefore  constantly  been  held  by  this  court 
that  either  party  had  the  ri^ht  of  appeal  to  this  court  from  the 
judgment  of  tlie  Court  of  Common  Pleas  or  the  Superior  Court, 
upon  a  proper  case  stated.  Hovey  v.  Crane,  10  Pick.  440  ;  Com- 
monwealth V,  Cutter,  13  Allen,  393. 

When  an  action  is  submitted  upon  a  statement  of  facts,  whicli 
contains  a  clause  that  the  court  may  draw  any  infer-  FWDDfoe  of 
ences  of  fact  from  the  facts  and  evidence  stated,  this  emAMrorAan. 
court  cannot  inquire  whether  the  inferences  of  fact  drawn  by  the 
inferior  court  are  correst,  its  judgment  being  conclusive  upon  such 
iindings  of  fact.  Cochrane  v.  Boston,  1  Allen,  480.  Charlton  v. 
Donnell,  100  Mass.  229.  Under  our  present  system,  in  an  action 
at  law,  an  appeal  brings  to  this  court  only  questions  of  law,  and 
never  any  questions  of  fact. 

When  an  action  is  submitted  to  the  Superior  Court  upon  a  case 
stated,  containing  no  clause  authorizing  the  court  to  JuDo«»irr  mot 
draw  inferences  of  fact,  the  only  question  presented  puted  facts. 
by  it  is  the  question  of  law  whether,  upon  the  facts  stated,  the 
plaintiff  has  made  a  case  which  entitles  him  to  judgment.  Unless, 
upon  such  facts,'  with  the  inevitable  inferences,  or,  in  other  words, 
such  inferences  as  the  law  draws  from  them,  a  case  is  made  out, 
the  court  would  consider  that  the  plaintiff  has  not  sustained  the 
burden  of  proof,  and  therefore  is  not  entitled  to  judgment.  But 
neither  the  Superior  Court  in  the  first  instance,  nor  this  court  upon 
appeal,  has  the  right  to  found  its  judgment  upon  any  disputable 
inferences  of  fact.  This  view  of  the  nature  of  a  case  stated  is  sus- 
tained by  other  courts.  Byam  v,  Bullard,  1  Curt.  C.  C.  100 ;  Diehl 
V,  Ihrie,  3  Whart.  143 ;    Kinsley  v.  Coyle,  58  Penn.  St.  461. 

We  think  the  decisions  of  this  court  ai*e  all  consistent  with  this 
view,  though,  as  we  have  before  stated,  some  of  the  expressions  in 
the  opinions  would  seem  to  imply  that  the  court  had  the  right  to 
fonna  its  judgment  upon  inferences  of  fact  which  it  might  draw 
from  the  facts  stated.  But  it  is  often  found  that  a  case  stated  is 
imperfect,  in  failing  to  state  some  fact  which  is  essential  to  the 
determination  of  tlie  rights  of  the  parties.  In  such  cases,  if  it 
appears  that  the  facts  stated  are  all  that  the  plaintiff  is  able  to 
prove,  and  they  are  insufficient  to  establish  his  case,  the  court  will 
enter  judgment  against  him,  upon  the  doctrine  of  the  burden  of 
proof.  But  if  it  seems  that  the  needed  fact  is  inadvertently 
omitted,  or  is  a  fact  which  is  susceptible  of  proof,  one  way  or  the 
other,  the  usual  course  is  for  this  court  to  discharge  the  case  stated, 
and  remand  the  unsettled  question  of  fact  to  be  tried  in  the  Supe- 
rior Court,  by  the  proper  tribunal.     Gregory  v.  Pierce,  4  Met. 
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478 ;  Lefavonr  v.  Homan,  3  Allen,  354 ;  Morse  v.  Mason,  103 
Mass.  560 ;  Meserve  v.  Andrews,  104  Mass.  360. 

In  the  action  before  us  the  case  stated  is  imperfect.  The  vital 
question  whether  the  defendant  accepted  the  tow  knowing  that  the 
plaintiff  looked  to  him  for  payment  of  the  freight  is  left  undeter- 
mined. This  is  plainly  a  question  of  fact,  and  it  is  clear  that  evi- 
dence tendinff  to  decide  it  is  within  the  reach  of  the  parties.  It 
seems  to  us  that,  in  order  fairly  to  preserve  the  rights  of  the  parties, 
this  question  should  be  tried  in  the  Superior  Court ;  and  therefore 
tliat  the  case  stated  should  be  discharged. 

Ordered  accordingly. 


Osgood 

V. 

Concord  R.  R.  Co. 


(Adcanee  Case,  New  B<mp%MTe.    March  18,  1885.) 

If  a  railroad  charges  and  receives  for  transporting  a  car-load  of  merchan- 
dise to  the  station  on  its  road  where  it  delivers  the  goods,  and  they  are  ac- 
cepted by  the  consignee,  more  than  it  charges  for  transporting  the  same 
a  greater  distance,  it  is  liable  to  the  penalty  imposed  by  chapter  55,  Laws  of 
1859,  although  by  the  original  contract  the  merchandise  was  to  be  trans- 
ported to  a  more  distant  station. 

Debt  for  a  penalty  alleged  to  have  been  incurred  by  the  defend 
ants  June  20,  1881,  under  chapter  55,  Laws  of  1879,  by  charging 
a  greater  sum  for  transporting  a  car-load  of  corn  from  Concord  to 
Suncook  than  was  charged  for  transporting  the  same  from  Concord 
to  Hooksett,  a  greater  distance.     Facts  found  by  the  court. 

June  20,  1881,  the  defendants  owned  and  operated  a  railroad 
from  Concord  to  Nashua,  located  on  the  west  bank  of  Merrimack 
River,  between  Concord  and  Hooksett.  They  also  operated  a  rail- 
road on  the  east  side  of  the  river  between  Concord  and  Hooksett, 
having  a  station  at  Suncook  for  the  delivery  of  freight ;  on  that 
day  thev  hauled  from  Concord  to  Suncook,  and  delivered  to  the 
plaintiflte,  a  car-load  of  corn  bought  by  the  plaintiffs  through  Barrow 
&  Co.,  of  Concord,  in  Ogdensburg,  N.  T.,  and  forwarded  over 
several  other  roads  to  Concord,  where  the  defendants  received  it. 
The  roads  between  Ogdensburg  and  Boston,  the  defendants 
being  one,  formed  a  contmuous  line  for  the  transportation  of  mer- 
chandise to  billing  points  on  the  line,  called  the  "  National  De- 
spatch Line,"  having  a  common  agent  at  Ogdensburg,  with  author- 
ity from  each  road  to  make  contracts  for  the  transportation  of 
merchandise  from  Ogdensburg  to  the  several  billing  stations  on  the 
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whole  line  and  to  fix  the  rate  therefor  to  be  divided  between  the 
roads  doing  the  service ,  also  with  authority  to  fix  or  establish  bill- 
ing stations  on  the  line.  In  1881  Hooksett  was,  and  Suncook  was 
not,  a  billing  point  on  the  defendants'  road  for  grain  forwarded 
from  Ogdensburg  by  this  tlxrough  line'  Hooksett  was  made  a 
billing  point  by  the  agent  who  represented  the  whole  line  from 
Ogdensburg  to  Boston,  and  the  rate  of  transportation  from  Ogdens- 
burg to  Hooksett  was  fixed  by  him.  Full  car-loads  of  com  were 
forwarded  from  Ogdensburg  through  to  billing  points  only  on  the 
line.  When  these  trains  reached  Concord,  cars  for  billing  stations 
on  the  defendants'  road  were  detached  and  forwarded  by  a  way 
train  via  Suncook,  while  the  through  trains  were  forwarded  by  the 
main  line  on  the  west  side  of  the  river.  The  agent  of  the  Despatch 
Line  at  Ogdensburg  refused  to  bill  cars  to  Suncook,  and  a  pei*son 
having  grain  to  be  forwarded  from  Ogdensburg  to  Suncook  was 
compelled  to  accept  a  contract  for  delivery  at  Concord  or  Hooksett. 
The  distance  from  Concord  to  Hooksett  via  Suncook  is  nine  and  a 
half  miles,  and  about  the  same  over  the  main  line.  The  distance 
from  Concord  to  Suncook  is  seven  miles.  In  June,  1881,  the  tariff 
on  com  was  four  cents  per  one  hundred  pounds  from  Concord  to 
Suncook,  and  the  same  irom  Concord  to  Hooksett,  and  from  Hook- 
sett to  Suncook  two  cents  per  one  hundred  pounds. 

The  car  in  question  was  detached  from  the  through  train  at 
Concord,  and  forwarded  by  the  way  freight  train  to  Suncook, 
where  it  was  left,  and  was  not  taken  to  Hooksett  at  all. 

The  charges  for  the  carriage  of  the  corn  from  Ogdensburg  to 
Hooksett  was  $32.35,  as  fixed  by  the  common  agent  of  all  the 
roads,  which  sum  included  the  defendants'  share  for  the  carriage 
of  the  corn  from  Concord  to  Hooksett.  The  freight  bill  for- 
warded from  Hooksett  to  Suncook  contained  a  charge  of  $5.60  for 
transportation  of  the  same  car-load  of  corn  from  Hooksett  to  Sun- 
cook, and  $32.25  charged  as  expense,  making  a  total  of  $37.95 
charged  for  the  transportation  of  the  car-load  of  corn  from  Ogdens- 
burg to  Suncook,  which  sum  the  plaintiffs  were  required  to  pay, 
and  did  pay,  to  the  defendants'  station  agent  at  Suncook.  The 
charge  was  the  same  that  the  plaintiffs  would  haye  been  required 
to  pay,  according  to  the  tariff  rates,  if  the  corn  had  been  carried 
to  Hooksett  (to  which  place  it  was  billed),  and  had  then  been  for- 
warded to  Suncook.  The  court  held  upon  the  foregoing  facts 
that  the  plaintiffs  were  entitled  to  recover,  and  the  de:^ndants  ex- 
cepted. 

Chase  &  Streeter  for  defendants. 

Copeland  &  Jones  for  plaintiffs. 

Carpeutkb,  J. — ^The  statute  provides  that  "  no  railroad  owned 
or  operated  in  this  State  shall  charge  a  higher  tariff  on  facts. 

like  classes  of  freight  by  the  car-load,  when  delivered  at  any  station 
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on  its  line,  than  is  charged  to  deliver  the  same  at  any  station  on 
the  road  where  the  transportation  is  for  a  greater  distance/'  or, 
more  briefly  expressed,  no  railroad  shall  charge  more  for  trans- 
porting freight  by  the  car-load  any  distance  tnan  it  charges  for 
transporting  the  same  a  'greater  distance,  and  imposes  a  line  for 
violating  its  provisions,  to  be  recovered  in  an  action  for  debt. 
Laws  of  1879,  chap.  55.  This,  excluding  the  provision  for  a 
penalty,  is  substantially  a  re-enactment  of  the  common  law.  Mc- 
Duffee  y.  R.  R.,  52  N.  H.  430,  457 ;  R.  R.  v.  Forsaith,  69  id.  122. 
The  railroad  on  the  west  bank  of  the  river  to  Hooksett,  and  the 
railroad  to  Hooksett  by  way  of  Suncook,  are  both  operated  by  the 
defendants,  and  for  the  purposes  of  this  qustion  are  to  be  treated 
as  parts  of  the  same  road.  Gen.  Laws,  chap.  159,  §  1 ;  Pierce  v. 
Concord  R.  R.,  51  N.  H.  590.  The  distance  from  Concord  to 
Suncook  is  seven  miles,  and  to  Hooksett  nine  and  one  half  mile& 
The  defendants  charged  for  transporting  the  car-load  of  com  from 
Ogdensburg  to  Hooksett  $32.35,  and  to  Suncook  $37.95.  What- 
ever part  of  the  whole  sum  charged  was  appropriated  for  the 
freight  over  other  roads,  the  defendants  charged  and  received  for 
transporting  the  car-load  upon  their  own  road  from  Concord  to 
Suncook  $5.60  more  than  they  charged  for  transporting  the  same 
the  greater  distance  from  Concord  to  Hooksett.  A  more  striking 
instance  of  the  mischief  the  statute  was  intended  to  remedy  could 
hardly  be  presented.  The  defendants  were  not  a  party  to  and 
have  no  concern  with  the  agreement  of  the  vendors  to  deliver  the 
com  to  plaintiffs  free  of  expense  at  Hooksett.  Their  own  contract 
to  transport  the  corn  to  Hooksett  does  not  relieve  them  from  lia- 
coKTRAOT  bility.  If  they  had  performed  that  contract  and  in- 
BOTH  AS  TO  sisted  upon  the  plaintiffs'  taking  a  delivery  of  the 
coMPKMBATios.  com  at  Hooksctt,  it  may  be  that  there  would  have 
been  no  just  ground  of  complaint.  But  they  did  not  do  so. 
By  their  transportation  of  the  com  to  Suncook,  and  the  plaintiffs' 
acceptance  of  it  there  instead  of  at  Hooksett,  the  original  contract 
was  abandoned,  and  in  its  place  a  new  one  to  haul  it  to  Suncook 
was  substituted,  under  which  the  service  was  rendered  and  the 
light  to  freight  accrued.  The  defendants  cannot  treat  the  contract 
as  rescinded  so  far  as  it  relates  to  the  service  to  be  rendered,  and 
in  force  for  the  purpose  of  measuring  their  compensation. 
Whether,  upon  a  contract  to  haul  a  car-load  of  merchandise  from 
Concord  to  Suncook  by  way  of  Hooksett,  the  defendants  can  or 
cannot,  under  the  statute,  properly  charge  a  greater  sum  than  their 
rate  to  Hooksett,  either  in  case  they  literelly  perform  the  contract 
or  in  case  they  in  fact  haul  it  by  the  direct  and  shorter  route  to 
Suncook,  are  questions  which  need  not  be  determined,  because  the 
case  shows  no  such  contract. 

In  Commonwealth  v.  Worcester  and  Nashua  R.  R.,  124  Mass. 
561,  the  question  rose  upon  a  demurrer,  and  the  declaration  did 
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not  show  that  the  defendants  charged  or  received  a  greater  sum 
than  the  statnte  allowed.  The  ruhng  in  regard  to  the  statute  of 
limitations  was  correct. 

Exceptions  overruled. 

Smith,  J.,  did  not  sit ;  the  others  concurred. 

Statutes  Prohibiting  Overcharges — Constitutionality. — The  question 
whether  statutes  prohibiting  railways  under  penalty  from  overcharging 
in  freight  rates  were  constitutional  came  before  the  Supreme  Court  of  the 
United  States  in  Ruggles  v.  People,  11  Am.  and  Eng.  R.  R.  Cas.  40,  and  it 
was  decided  that  such  a  statute  was  not  an  impairment  of  the  charter  of 
the  company  providing  that  *Hhe  board  of  directors  shall  have  power  to 
establish  such  rates  of  toll  for  the  conveyance  of  persons  or  property  upon 
the  same  as  they  shall  from  time  to  time  by  their  laws  determine,  ana  to 
levy  and  collect  the  same  for  the  use  of  the  said  company."  See  also  I. 
C.  R.  R.  Co.  V.  People,  11  Am.  and  Eng.  R.  R.  Cas.  55;  Louisville,  etc.,  R. 
Co.  9.  R.  R  Commissioners,  16  Am.  and  Eng.  R.  R.  Cas.  1. 

Construction — ^Cumulative  Remedy — Repeal. — ^uch  a  statute  is  not  in- 
tended to  deprive  a  person  from  whom  overcharges  are  collected  from  re- 
covering the  amount  paid  him  in  excess  of  the  rates  fixed.  He  may  in  an 
action  against  the  company  recover  the  amount  wrongfully  collected,  and 
also  the  penalty.  Fuller  «.  C.  &  N.  W.  R.  Co.,  31  Iowa,  189;  Fisher  v.  N. 
Y.  C.  &  a  R.  R  Co.,  46  N.  Y.  646.  Nor  will  a  repeal  of  the  statute  prevent 
a  recovery  for  violations  which  preceded  the  repeal.  Graham  v.  C.  M.  &  St. 
P.  H.  R.  Co.,  53  Wis.  473.  But  as  to  the  effect  of  a  repeal  there  is  a  distinc- 
tion to  be  borne  in  mind  between  the  right  of  action  for  the  overcha^e, 
which  although  connected  with  the  statute  is  yet  based  upon  common  law 
principles,  and  the  right  of  action  for  the  mere  penalty,  a  right  resting  ex- 
clusively upon  the  statute.  By  repeal  of  the  statute  the  latter  cause  of  action 
will  be  lost.    Smith  v.  C.  &  N.  W.  R.  Co.,  43  Wis.  686. 

Who  May  Suet — Under  some  statutes  the  action  for  the  statutory  penalty 
must  be  brought  by  the  State  Railway  Commissioner,  at  his  discretion  and 
at  the  expense  of  the  State,  although  the  penalty  was  payable,  when  col- 
lected, to  the  person  injured.  Smith  v,  C.  &  N.  W.  R  Co.,  43  Wis.  686. 
Where  the  person  aggrieved  could  sue,  he  could  recover  the  penalty  even 
though  he  rode  and  paid  the  excessive  fare  only  for  the  purpose  of  securing 
the  penalty.  Fisher  v.  N.  Y.  C.  &  H.  R  R.  Co.,  46  K  Y.  645.  And  the 
fact  that  the  overcharges  were  paid  without  protest,  although  the  plaintiff 
knew  they  were  overcharges,  was  held  not  to  prevent  a  recovery.  Streeter  v. 
C.  M.  &  St.  P.  R  Co.,  40  Wis.  294. 

Malice. — The  word  **  wilfully**  used  in  such  a  statute  does  not  imply 
malice.  If  it  be  shown  that  the  railroad  company  designedly  omitted 
to  do  the  things  enjoined  by  the  act,  it  will  be  sufiScient  to  fix  its  liability 
to  pay  the  prescribed  penalty.  And  whether  such  omission  was  by  design 
or  mistake  is  a  question  for  the  jury.  Fuller  v.  C.  &  N.  W.  R.  Co.,  31 
Iowa,  188. 

Measure  of  Damages. — In  Graham  9.  C.  M.  &  St.  P.  R.Co.,53  Wis.  473  it  was 
decided  that  the  measure  of  damages  in  an  action  for  a  statutory  overcharge 
was  the  amount  overpaid  plus  interest  thereon  from  the  commencement  of 
the  action.  Where  a  Wisconsin  railway  company  received  plaintiffs*  goods 
from  another  Wisconsin  company,  paying  as  back  charges  thereon  a  greater 
sum  than  such  other  company  could  lawfully  charge,  and  on  delivery  of  the 
goods  to  the  plaintiffs,  collected  from  them  the  amount  of  such  back  charges 
together  with  illegal  charges  on  its  own  road,  it  was  held  that  plaintiffs 
could  recover  from  the  defendant  only  three  times  the  excess  in  its  chargeH 
on  its  own  road,  and  not  for  the  excessive  charges  of  the  other  company. 
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Streeter  v,  C.  M.  &  St.  P.  R.  R.  Co.,  40  Wis.  2M,  and  in  Knight «.  Souihcra 
Pac.  R.  Co.,  41  Texas,  406,  the  rate  for  freight  to  which  the  Southern  Pacific 
R.  R.  Co.  is  limited  by  its  charter  is  held  to  have  no  reference  to  any  road 
except  that  which  the  company  is  authorized  to  build  and  operate  in  Texas; 
and  a  charge  of  freight  in  excess  of  the  limits  prescribed  by  its  charter,  over 
a  road  which  the  company  owns  and  operates  out  of  Texas,  does  not  violate 
its  charter  provisions. 


Merbhx 
Boston  &  Lowell  B.  B. 

(Adcanee  CoMy  New  Bampshire,    March^  1880.) 

Section  4,  chapter  101,  New  Hampshire  Laws  of  1883,  authorize  the  Rail- 
way Commissioners  of  that  State  to  fix  rates  within,  but  not  without,  its 
boundaries. 

C/AfiE,  for  refusing  the  plaintifis  reasonable  and  eqaal  facilities  as 
expressmen  over  the  defendants^  road.  The  declaration  in  the  sixth 
count  alleged  that  upon  due  notice  and  proceedings  had  before  the 
Railroad  Commissioners  of  this  State  and  of  Massachusetts,  the  com- 
missioners  of  this  State  made  an  order  that  the  plaintiffs  pay  the 
maximum  sum  of  $7,020  to  the  defendants  as  an  annual  rental  for 
space  not  exceeding  eight  by  ten  feet  to  the  car  on  the  two  passenger 
trains  each  way  daily  between  Keene  and  Boston,  and  two  addi- 
tional trains  each  way  daily  between  Nashua  and  Boston,  and  in  ad- 
dition thereto  furnish  the  defendants  with  a  good  and  sufficient  bond 
in  the  sum  of  $15,000  for  the  payment  of  said  rental  monthly,  and 
to  save  said  railroad  harmless  from  the  loss  of  money  transported  by 
said  express  company,  and  from  the  loss  of,  or  damage  to,  any  articles 
of  merchandise,  arising  from  the  negligence  or  malfeasance  of  the 
express  company,  its  agents,  or  messengers;  that  the  plaintiffs 
tendered  due  performance  of  all  the  conditions  imposed  upon  them 
by  said  order,  but  that  upon  request  and  offer  of  merchandise  and 
express  matter  to  be  carried  according  to  the  terms  of  said  order 
from  several  stations  on  the  defendants'  line  in  this  State  to  Boston, 
the  defendants  refused  to  obey  said  order,  and  refused  to  receive 
and  carry  said  merchandise  and  express  matter  from  places  in  this 
State  over  their  lines  to  Boston,  according  to  their  duty  in  that 
behalf. 

To  this  count  the  defendants  filed  a  general  demurrer. 
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Jeremiah  Smithy  John  H,   George  and  John   H.  AUnn  for 
defendants. 

(7.  IT,  Bums  and  C.  W.  Hoitt  for  plaintiffs. 

Blodoett,  J. — The  primary  question  raised  by  the  demurrer  is, 
whether  New  Hampshire  lias  conferred  upon  its  board  facts. 

of  railroad  commissioners  authority  to  regulate  chai'ffes  for  trans- 
portation on  railroads  without  its  territorial  limits ;  for,  if  it  has 
not,  no  other  question  arises  in  this  case.  The  answer  turns  upon 
tlie  construction  of  section  4,  chapter  101,  Laws  of  1883,  because 
the  authority  of  the  commissioners  is  derived  from  the  last  clause 
in  tliat  section,  which  reads  as  follows :  '^  It  shall  be  the  duty  of 
said  board  to  fix  tables  of  maximum  charges  for  the  transportation 
of  passengers  and  freights  upon  the  several  railroads  operating 
within  this  State,  and  shall  change  the  same  from  time  to  time,  as 
in  the  judgment  of  said  board  the  public  good  may  require."  That 
is  to  say,  in  the  apparent  exercise  oi  the  legislative  power  of  requir- 
ing the  reasonable  compensation  of  persons  engaged  in  the  public 
service  to  be  establishea  in  judicial  proceedings — State  v.  Express 
Co.,  60  N.  H.  219,  261 — it  is  made  the  duty  of  the  commissionei-s 
to  fix  a  tariff  of  fares  and  freights  upon  the  several  railroads  which 
are  in  operation  within  this  State,  and  to  this  extent  power  is  cqp- 
ferred  upon  them.  But  there  is  no  rule  of  statutory  constniction 
by  which  it  can  fairly  be  inferred  that  the  legislative  purpose  was 
to  invest  the  commissioners  with  power  to  establish  rates  of  trans- 
portation beyond  the  territorial  boundaries  of  this  State. 

The  intention  of  the  legislature,  which   is   the   object  to   be 
attained,  is  to  be  ascertained  by  their  lans^uafi^e,  unless  _ 

...  v«  Twn  .1  •  1  •       'P   li  •      Plain   meani.vq 

it  IS  ambi&cuous.    Where  there  is  no  ambiguity  there  is  of  statutb  m 
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no  room  for  construction.  The  plain  meaning  of  words 
cannot  be  departed  from  in  search  of  an  unexpressed  and  unimplied 
intention ;  therefore,  in  order  to  find  that  the  legislature  intended 
to  authorize  the  commissioners  to  fix  prices  beyond  the  State  line, 
their  language  must  say  so,  either  directly,  or  by  distinct  implica- 
tion. But  liere  it  does  neither,  for  there  is  no  obscurity  whatever 
in  the  terms  of  the  statute,  and  so  the  legislative  intent  must  be 
taken  as  expressed  in  the  words  the  legislature  have  used,  the  fair 
and  natural  import  of  which  is  that  the  statute  was  intended  to 
have  a  local  operation  merely.  Such,  too,  is  the  legal  presumption, 
and  such,  also,  it  would  be,  even  though  the  language  were  sus- 
ceptible of  a  different  meaning,  because,  as  a  consequence  of  the 
equality  and  sovereignty  of  States  in  respect  to  each  other,  the 
laws  of  a  State  must  presumptively  be  taken  as  intended  for  the 
government  only  of  persons  and  things  within  its  territory ;  and 
consequently  the  operation  of  a  law  is  limited  to  the  State  by  which 
it  was  enacted,  unless  the  intent  to  give  it  a  more  extended  opera- 
tion is  clearly  indicated. 
21  A.  <&  £.  R.  Cas. 
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Ify  therefore,  the  statute  in  question  is  constrned  according  to 
NEW  HAMP8HZU  the  legislative  intent,  as  expressed  in  the  enactment 
Railway    Com- j^g^jf^  ^j.  according  to  the  general   presumption  that 

statutes  are  not  intended  to  nave  any  extra-territorial 
effect,  the  reasonable  and  legitimate  conclusion  is,  that 
the  legislature  intended  to  authorize  the  commissioners  to  regulate 
the  rates  of  transportation  upon  the  railroads  within  this  State  only. 
And  if  the  obvious  consequences  of  giving  the  statute  extra-terri- 
torial force  are  considered,  as  they  properly  may  be  on  the  qaestion 
of  legislative  purpose,  the  conclusion  would  seem  to  be  irresistible. 

The  result  of  these  views  is,  that  the  demurrer  must  be  sustained 
as  to  BO  much  of  the  sixth  count  in  the  plaintiff's  declaration  as  is 
based  on  the  commissioners'  decision  fixing  the  price  of  service  t% 
be  rendered  in  Massachusetts.  If  there  are  any  averments  in  the 
count  aside  from  such  decision  which  constitute  a  good  cause  of 
action,  they  cannot  be  joined  with  the  averment  of  the  decision, 
and  the  whole  count  should  be  rejected.  The  issues  should  not  be 
confused  by  so  extended  and  prejudicial  statement  of  irrelevant 
matter. 

Demurrer  sustained. 

All  concurred. 

The  Constitutionality  of  Statutes  Regulating  Freight  Ratest     Charter 

Rights. — When  the  charter  expressly  gives  the  road  the  right  to  fix  its  rates 
of  fare  and  freight,  and  there  is  nothing  in  the  charter  providing  for  super- 
vision or  control  of  rates  by  the  legislature,  it  is  held  in  most  cases  that  the 
charter  gives  the  road  an  absolute  ri^ht  to  fix  them  without  limitation  or 
control  by  the  legislature,  and  that  this  right  cannot  be  limited  or  restricted 
by  subsequent  legislation.  Thus,  where  a  general  act  for  the  incorporation 
of  railroads  allowed  certain  rates  to  companies  incorporating  under  the  act, 
and  provided  that  no  reduction  should  be  made  in  such  rates  until  the  com- 
pany's net  income  should  for  ten  successive  years  exceed  10  per  cent  per  an- 
num on  its  capital  stock  and  the  legislature  subsequently  passed  i^  general 
act  lowering  rates  below  the  amount  thus  fixed,  it  was  JiM  that  this  act 
was  unconstitutional  as  infringing  charter  rights.  Iron  R.  R.  Co.  e.  Law- 
rence Furnace  Co.,  29  Ohio  St.  208;  contra^  see  Laurel  Fork  &  Sand  Hill 
R.  R.  Co.  V.  West  Va.  Transportation  Co.,  25  W.  Va.  824. 

So  where  by  charter  the  roa^  had  express  power  to  fix  tolls  and  rates  it  was 
held  that  a  statute  providing  for  a  railway  commission  with  power  to  regu- 
late rates  was  unconstitutional  as  to  such  road.  Farmers'  Loan,  etc.,  Co.  t>. 
Stone,  18  C.  L.  J.  472. 

The  same  principle  was  involyed  in  the  following  cases:  Elinois  Central 
R.  R.  Co.  V,  Stone,  18  Am.  &  Eng.  R.  R.  Cas.  416;  s.  c,  20  Fed.  Repr.  468; 
Philadelphia,  Wilmington  &  Baltimore  R  R.  Co.  v.  Bowers,  4  Houst.  (Del.) 
506;  Hamilton  v,  Keith,  5  Bush.  (Ey.)  458;  Ruggles  e.  Illinois,  108  U.  8. 
526;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  49. 

Charter  Right  to  Fix  Tolls  it  Subject  to  Implied  Condition  that  they  shall 
be  Reasonabiet — Where  there  is  an  express  provision  in  the  charter,  absolute 
on  its  face,  empowering  the  road  to  fix  its  rates,  it  is  held  that  such  a  clause 
in  the  charter  is  a  contract  and  cannot  be  impaired  by  subsequent  legislation; 
but  that  the  right  to  fix  rates  is  subject  to  an  implied  condition  that  they  be 
reasonable.  What  is  *' reasonable"  is  for  the  courts — not  the  legislature — ^to 
determine.     Wells,  Fargo  &  Co.  tj,  Oregon  Railway  &  Navigation  Co.,  8 
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Sawyer,  000;  BzparU  Eoehler,  21  Am.  &  Eng.  R.  R.  Cas.  52;  b.  c,  28  Fed. 
Repr.  529 ;  see  infra^  52. 

In  Rugglea  v.  The  People  of  the  State  of  Illinois  infray  it  was  held  that  a 
provision  in  a  charter  empowering  a  road  to  fix  rates  was  subject  to  an  im- 
plied reservation  of  right  on  the  part  of  the  legislature  to  exercise  a  super- 
vision over  rates,  and  that  a  statute  fixing  a  maximum  rate  was  therefore  not 
unconstitutional.  Rusgles  v.  People  of  State  of  Illiuois,  91  111.  256.  The 
case  was  appealed  to  the  Supreme  Court  of  the  United  States,  but  was  de- 
cided there  on  another  point.   Rugglesv.  Illinois,  11  Am.  &  Eng.  R.R.  Cas.  49. 

When  no  Charter  Provision  as  to  Fixing  RateSi — Where  the  charter  con- 
tains no  provision  on  the  subject  it  seems  clear  that  the  right  on  the  part  of 
the  railroad  to  fix  rates  is  subject  to  the  control  of  the  legislature.  Blake 
V.  Winona  &  St.  Peter  R.  R.  Co.,  19  Minn.  418,  and  cases  cited. 

Statute  Regulating  Rates  when  Unconstitutional  as  Regulating  Interstate 
Commerce. — It  seems  well  settled  that  transportation  of  goods  from  a  point 
in  one  State  to  a  point  in  another  is  interstate  commerce  within  the  mean- 
ing of  the  clause  in  the  Federal  Constitution  giving  Congress  power  to  reg- 
ulate commerce  between  the  States  and  with  f orein  nations.  Hardy  v,  At- 
chison,Topeka  &  Santa  F6  R.R.Co.,  18  Am.  &  Eng.  R.  R.  Cas.  482;  Reiser  i^. 
Illinois  Central  R  R.  Co.,  16  Am.  &  Eng.  R  R  Cas.  40;  Louisville  &  Nash- 
ville  R  R  Co.  e.  Railroad  Commissioners  of  Tennessee,  6  Am.  &  Eng.-  R.  R. 
Cas.  817. 

It  is  equally  well  settled  that  the  constitutional  provision  in  regard  to  the 
regulation  of  interstate  commerce  gives  exclusive  control  in  this  regard  to 
Congress.  In  the  absence  of  Acts  of  Congress  it  is  to  be  assumed  that  inter- 
state commerce  was  intended  to  be  free  and  urtrammelled  by  legislative  pro- 
visions. Hardy  9.  Atchison,  Topeka  8l  Santa  F6  R  R.  Co.,  18  Am.  &  Eng. 
R  R  Cas.  482;  Crandall  o.  Nevada,  6  Wall.  85;  The  State  Freight  Tax,  15 
Wall.  282;  Welton  o.  State  of  Missouri,  91  U.  S.  275. 

From  these  principles  it  follows  that  a  State  law  fixing  or  regulating  the 
rates  to  be  charged  for  carriage  of  freight  within  the  State  is  unconstitu- 
tional in  so  far  as  it  affects  goods  being  carried  through  the  State,  or  ffoods 
being  carried  from  a  point  within  the  State  to  a  point  without  it,  or 
from  a  point  without  the  State  to  a  point  within.  In  so  far  as  the  car- 
riage within  the  State  is  part  of  a  transportation  of  the  goods  from  one  State 
to  another  it  is  a  part  of  interstate  commerce  and  is  not  subject  to  State 
Imslative  control. 

That  such  a  statute  is  unconstitutional  as  to  contracts  for  carriage  of  freight 
from  a  point  without  to  a  point  within  the  State,  see  Hardy  v.  Atchison,  To- 
peka &  Santo  Fd  R  R.  Co.,  18  Am.  &  Eng.  R  R  Cas.  482;  Illinois  Central 
R  R  Co.  V.  Stone,  18  Am.  &  Eng.  R.  R:  Cas.  416;  Louisville,  etc.,  R  R  Co. 
V.  R  R.  Commissioners,  16  Am.  <&  Eng.  R.  R  Cas.  1 ;  Eieiser  e.  Illinois  Central 
R  R  Co.,  16  Am.  &  Eng.  R  R  Cas.  40;  s.  c,  5  McCrary,  496;  Farmers' 
Loan,  etc.,  Co.  «.  Stone,  18  C.  L.  J.  472. 

That  it  is  unconstitutional  as  to  transportation  of  goods  from  a  point  with- 
in to  a  point  without  the  Stote,  see  Carton  v.  Illinois  Central  R.  R.  Co.,  59 
Iowa,  148;  Esiser  v.  Illinois  Central  R.  R.  Co.,  16  Am.  &  Eng.  R  R.  Cas. 
40;  Illinois  Central  R  R  Co.  e.  Stone,  18  Am.  &  Eng.  R  R  Cas.  416;  s.c, 
20  Fed.  Repr.  468;  Louisville  &  Nashville  R.  R  Co.  e.  R.  R.  Commissioners 
of  Tenn.,  16  Am.  &  Eng.  R.  R.  Cas.  1. 

The  decision  in  the  case  of  Peik  v.  Chicago  &  North-western  R.  R.  Co.,  94 
U.  S.  164,  contains  language  apparently  in  confiict  with  this  view,  but  thip 
decision  has  never  been  regardea  as  a  square  ruling  on  the  point  in  question, 
and  has  not  been  followed  by  federal  courts  of  inferior  jurisdiction.  (See 
cases  cited  in  the  two  preceding  paragraphs.) 

The  langu^e  above  referred  to  has  been  variously  explained:  see  Hardy 
«.  Atchison,  Topeka  &  Santa  F6  R  R  Co.,  18  Am.  &  Eng.  R  R  Cas.  482; 
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Illinois  Central  R  R  Co.  «.  Stone,  20  Fed.  Repr.  468;  LouiBTille&NaahYille 
R  R  Co.  9.  R.  R  Comers,  16  Am.  &  Eng.  R  R.  Cas.  1 ;  and  it  seems  generally 
conceded  that  the  Court  did  not  intend  to  lay  down  the  broad  proposition, 
that  statutes  regulating  freight  charges  within  [the  State  of  goods  being 
transported  from  within  the  State  to  points  without,  or  vice  vena^  were  not 
within  the  constitutional  provision  in  regard  to  the  regulation  of  interstate 
commerce.  (But  see  Wabash,  St.  Louis  &  Pacific  R  R.  Co.  v.  People  of 
State  of  Illinois,  104  HI.  476.) 

The  case  of  Wabash,  St.  Louis  &  Pacific  R  R.  Co.  «.  People,  ncpro,  which 
seems  inconsistent  with  the  principles  above  stated,  may  perhaps  be  explained 
by  the  fact  that  the  statute  involved  in  that  case  did  not,  apparently,  seek  to 
regulate  or  fix  freights,  but  merely  provided  a  penalty  in  case  of  discrimina- 
tion by  the  railroad.  But  unjust  discrimination  is  a  tort  cognizable  by 
courts  of  law  in  the  absence  of  any  statute,  and  it  would  seem  that  the  leg- 
islature, perhaps,  had  the  power  to  provide  a  penalty,  although  it  could  not 
define  what  should  constitute  an  unjust  discrimination. 

Where  a  State  statute  fixing  freight  rates  for  carriage  within  the  State  is 
so  framed  as  to  apply  to  the  cases  of  interstate  transportation,  it  seems  that 
the  statute  must  be  held  wholly  unconstitutional — ^it  cannot  be  supported  as 
to  transportation  wholly  within  the  Stato.  Louisville  &  Nashville  R.  R  Co. 
o.  R  R  Commissioners  of  Tenn.,  16  Am.  A  Eng.  R  R.  Cas.  1. 


JSss  jparte  Koehleb,  Receiver  of  the  O.  and  C.  B.  R.  Co. 
(Advance  Gate,  Ul  8,  Circuit  (hurt,  District  of  Oregon,    Map  4,  1885.) 

A  railway  coiporation  formed  under  the  general  incorporation  act  of  Oregon 
has  a  vested  right  to  collect  and  receive  a  reasonable  compensation  for  the 
transportation  of  persons  and  property  over  its  road  which  the  legislature 
cannot  impair  or  destroy. 

The  legislature  may  prescribe  rates  of  transportation  and  the  same  will 
be  presumed  to  be  reasonable  until  the  contrary  is  shown;  but  the  judi- 
ciary are  the  final  judges  of  what  is  reasonable  or  what  ''impairs'*  the 
vested  right  of  the  corporation  to  a  reasonable  compensation  for  its  services. 

The  legislature  may  prohibit  any  discrimination  by  a  railway  corporation  be- 
tween persons  or  places  unless  the  same  is  done  to  enable  it  to  retain  or  secure 
business  at  a  point  or  place  where  there  are  competing  lines  of  transportation, 
and  in  such  case  it  may  charge  less  for  a  long  haul  than  a  short  one  in  the  same 
direction,  so  long  as  the  charge  for  the  latter  is  reasonable. 

PETrnoN  for  instrnctions.     The  opinion  states  the  facts. 
John  W.  WAaUey  for  the  petitioner. 

Deady,  J. — On  January  19, 1885,  Mr.  Richard  Kpehler  was  ap- 
Pacts.  pointed  receiver  by  this  court  in  the  suit  of  Harrison^ 

al.  V.  The  Oregon  and  California  Railway  Company  et  al.^  of  the 
road  of  said  company,  comprising  upwards  of  four  hundred  mileB 
of  track,  leading  from  Portland  via  the  east  side  of  the  Wallamet 
River  to  Ashland,  near  the  southern  boundary  of  this  State,  with  a 
branch  from  Albany  to  Lebanon,  and  from  Portland  via  the  west 
side  of  said  river  to  Corvalis. 

On  February  20,  1885,  the  legislative  assembly  of  the  State  of 
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Oregon  passed  an  act  entitled  ^'  An  act  to  regulate  the  transporta- 
tion of  passengers  and  freight  by  railroad  corporations,"  whicn  will 
take  effect,  by  operation  of  the  constitntion,  on  May  21. 

On  April  23  the  receiver  presented  a  petition  to  this  court,  ask- 
ing for  instructions  concerning  his  duty  in  the  management  of  said 
property  in  certain  particulars  covered  or  affected  by  said  act, 
which  he  says  he  is  advised  by  his  counsel  is  unconstitutional  and 
void. 

The  act  is  very  verbose  and  unskilfully  drawn,  but,  so  far  as  it 
relates  to  the  matters  about  which  the  receiver  seeks  direction,  it 
may  be  briefly  stated  as  follows  : 

(1.)  The  fare  for  the  transportation  of  passengers  shall  in  no  case 
exceed  four  cents  a  mile. 

(2.^  All  charges  for  transporting  property  shall  be  reasonable ; 
bat  tne  rate  charged  on  January  1,  1885,  by  any  corporation  shall 
be  its  maximum  rate. 

(3.)  No  "greater  or  less"  compensation  shall  be  charged  one 
person  than  another  "  for  like  contemporaneous  service"  m  trans- 
porting property. 

(4.)  ^o  rebate  or  drawback  shall  be  allowed  in  any  case,  except 
when  property  is  shipped  for  points  beyond  the  limits  of  the  State. 

(5.)  Pooling  freight  or  dividing  the  earnings  of  "  different  and 
competing"  railways  is  prohibited. 

(6.)  No  greater  rate  shall  be  charged  for  carrying  similar  prop- 
erty a  short  haul  than  a  long  one,  in  the  same  direction. 

Any  person  who  violates  any  provision  of  the  act  is  made  liable 
to  the  person  injured  in  treble  damages  and  a  fine  of  one  thousand 
dollars. 

So  far  as  the  act  undertakes  to  fix  the  charges  for  carrying  pas- 
sengers and  freight  it  is  claimed  to  be  void,  on  the  ground  tliat  it 
impairs  the  obligation  of  the  contract  of  the  State  with  the  corpo- 
ration, to  the  eftect  that  the  latter  might  prescribe  and  fix  its  own 
tolls  and  charges,  contrary  to  section  10  of  Article  I.  of  the  national 
constitution. 

By  section  2  of  Article  IX.  of  the  constitution  of  Oregon,  it  is 
provided  that  ^'  Corporations  may  be  formed  under  general  laws. 
.  .  .  All  laws  passed  pursuant  to  this  section  may  be  altered, 
amended,  or  repealed,  but  not  so  as  to  impair  or  destroy  any  vested 
corporate  right." 

The  Oregon  and  California  Railway  Company  was  formed  under 
the  general  corporation  act  passed  pursuant  to  this  constitutional 
provision,  on  October  14,  1862,  which  act  contains  the  following 
section : 

Sec.  36.  Ever^  corporation  formed  under  this  act,  for  the  con- 
struction of  a  railway,  as  to  such  road,  shall  be  deemed  a  common 
carrier,  and  shall  have  power  to  collect  and  receive  such  tolls  or 
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freights  for  transportation  of  persons  or  property  thereon  as  it  maj 
prescribe.     Or.  Laws,  532. 

In  Wells,  Fargo  &  Co.  v.  The  O.  R.  &  N.  Co.,  8  Saw.  614; 
S.C.,  16  Am.  &  Eng.  R.  R.  Cas.  71,  87,  this  court  held  that  this 
section  only  authorized  the  corporation  to  charge  a  reasonable  com- 
pensation tor  the  transportation  of  persons  and  property ;  but  that, 
so  far  as  it  constituted  a  contract  between  the  State  and  the  corpo- 
ration,  the  obligation  of  which  it  could  not  impair  by  any  subse- 
quent legislation. 

The  conclusion,  of  course,  implies  that  the  right  or  franchise  of 
the  corporation  to  demand  and  have  a  reasonabfe  compensation  for 
the  carriage  of  persons  and  property  is  a  "  vested"  one,  within  the 
meaning  of  the  constitution  of  the  State,  and,  therefore,  cannot  be 
impaired  or  destroyed  by  the  legislature  under  the  power  to  alter, 
amend,  or  repeal  tne  general  corporation  act. 

But  it  is  aamitted  tnat  the  right  of  the  corporation  to  fix  its  rates 
LBoiflz^TXTx  and  fares  is  not  absolute,  and  that,  if  necessary,  the 
legislature  may  limit  the  same  to  what  is  reasonable 
Nor,  in  my  judgment,  is  the  power  of  the  legislature 
over  the  subject  absolute.  It  cannot  require  the  corporation  to 
accept  less  than  a  reasonable  compensation  for  its  services.  And 
while  the  presumption  may  be,  and  doubtless  is,  that  any  rate 
which  the  legislature  may  prescribe  is  a  reasonable  one,  sucn  pre- 
sumption is  not  conclusive,  and  may  be  overcome  by  evidence  to 
the  contrary  in  any  case  when  the  question  arises  before  the 
courts. 

I  am  aware  that  in  what  are  called  the  Granger  Cases,  94  17.  S. 
155-187,  it  was  practically  held  that  the  action  of  the  legislature  in 
fixing  the  maximum  rate  of  compensation  for  certain  railways  was 
conclusive  of  the  question,  and  could  only  be  reviewed  or  reversed 
at  the  polls. 

But  m  none  of  these  cases,  as  I  read  them,  was  the  power  of  al- 
teration or  repeal  reserved  to  the  State,  qualified  as  in  Oregon,  so 
that  it  could  not  be  used  "  to  impair  or  destroy  any  vested  corporate 
right."  And  the  contention  of  the  corporations  in  those  cases  was, 
that  although  the  State  had  reserved  to  itself  the  right  of  repeal 
without  qualification,  still  the  court  ought,  in  justice  and  right,  to 
so  limit  its  operation  as  not  to  allow  it  to  interfere  with  vested 
rights,  as  was  suggested  by  Mr.  Chief  Justice  Shaw,  in  Common- 
wealth V,  Essex  Company,  13  Gray,  239.  But  the  court  refused  to 
do  so,  and  held,  in  effect,  that  under  the  unqualified  power  of  ap- 
peal reserved  to  the  State  the  legislature  might  deal  with  the  sub- 
ject as  it  pleased,  even  if  it  deprived  the  corporation  of  all  right  to 
compensation  for  services  in  the  future,  and  there  was  no  appeal 
from  its  action  except  to  the  polls ;  and  that  if  the  business  and 
property  of  the  shareholders  was  thereby  destroyed  or  rendered 
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valneless  they  must  blame  themselves  for  engaging  in  a  corporate 
enterprise  nnder  such  precarious  conditions.        ^ 

Admitting,  then,  that  the  legislative  assembly  has  the  power  to 
prescribe  a  maximum  rate  for  the  carriage  of  persons  and  property, 
and  that  such  rate  is  presumed  to  be  reasonable  until  the  contrary 
is  shown,  I  proceed  briefly  to  consider  the  matters  concerning  which 
the  receiver  desires  instruction. 

And  first  as  to  the  provision  fixing  the  rates  for  carrying  passen- 
gers. 

There  is  no  suflBcient  showing  that  the  rate  prescribed  is  not  rea- 
sonable.    The  only  distinct  alle&cation  in  the  petition  to 

.,  .  •    ^v    !:  i'^i  A      1         ^  9>     ^  •        CL  Cost  NOT  iTBCBs- 

the  contrary  is  that  *'  the  actual  cost "  of  carryiufi:  "  pas-  r^wly  basis  o» 
sengers  on  many  portions  of  the  road  is  in  excess  of  the 
maximum  rates  allowed  "  therefor.  But  what  the  effect  is  upon 
the  receipts  for  passenger  traffic  on  the  road,  as  a  whole,  does  not 
appear,  and  probably  cannot  be  definitely  ascertained  except  by  ex- 
perience. 

It  is  commonly  understood  that  now,  and  prior  to  the  passage  of 
the  act,  the  fare  between  Portland  and  Albany,  Lebanon  and  Cor- 
vallis,  was  four  and  a  half  cents  a  mile,  between  Albany  and  Kose- 
burg  six  cents,  and  between  Koseburg  and  Ashland  seven  cents ; 
and  on  mileage  tickets  between  Portland  and  Oregon  City  two  cents 
a  mile,  between  Portland  and  Albany  and  Lebanon  three  cents,  and 
all  other  points  four  cents  a  mile. 

Owing  to  the  increased  cost  of  operation  and  the  limited  popu- 
lation and  travel,  it  is  probably  true  that  a  rate  which  would  be 
reasonable  in  the  Wallamette  valley  would  not  pay  expenses  to  the 
south  of  it.  But  if  the  legislature,  in  fixing  the  rate,  think  proper 
to  make  it  uniform  over  the  whole  line,  so  as  to  make  the  more 
wealthy  and  populous  portion  of  the  State  contribute  to  the  loco- 
motion of  the  inhabitants  of  tlie  southern  portion  thereof,  I  am  not  ^ 
prepared  to  say  it  has  not  the  power  to  do  so  or  that  the  corporation 
can  be  heard  to  object  thereto,  so  long,  at  least,  as  the  compensation 
received  by  it  for  the  carriage  of  passengers  over  its  road,  as  a 
whole,  is  reasonable. 

While  the  road  remains  in  the  hands  of  a  receiver  of  this  court 
it  is  not  desirable  that  there  should  be  any  conflict  between  its 
management  and  the  policy  of  the  State,  except  when  the  latter  is 
clearly  contrary  to  the  legal  right  and  substantial  interest  of  the 
road. 

For  the  present  the  receiver  will  be  instructed  to  operate  the 
road  in  this  respect  in  subordination  to  the  act,  and  if  experience 
shall  prove  that  the  rate  is  insufficient  to  yield  the  road,  as  a  whole, 
a  reasonable  compensation,  the  matter  may  be  further  considered. 

As  to  the  matter  of  long  and  short  hauls,  the  Question,  although 
prima  f(usie  one  of  discrimination^  directly  involves  the  right  to  a 
reasonable  compensation. 
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I  asenme  that  the  State  has  the  power  to  prevent  a  railway  com- 
IUTE8F0RL01I0  paii J  froiii  discriminating  between  persons  and  places 
coMTB-  ^^^  the  sake  of  patting  one  up  or  another  down,  or  any 
other  reason  than  the  real  exigencies  of  its  businesfi. 
Such  discrimination,  it  seems  to  me,  is  a  wanton  in  justice  and  may 
therefore  be  prohibited.  It  violates  the  fundamental  maxim, 
which  in  effect  forbids  any  one  to  so  use  his  property  as  to  injure 
another — sic  utere  ttu)  ut  aliennm  non  Iwdaa. 

The  provisions  of  the  act  that  I  have  condensed  in  paragraphs 3, 
4,  and  6  aforesaid  are  intended  to  prevent  this  practice. 

But  where  the  discrimination  is  between  places  only,  and  is  the 
result  of  competition  with  other  lines  or  means  of  transportation, 
the  case,  I  think,  is  different.  For  instance,  the  act  prescribes  a 
reasonable  rate  for  carrying  freight  between  Corvallis  and  Port- 
land, or  from  either  to  points  intermediate  thereto.  But  Corvallis 
is  on  the  river,  and  has  the  advantage  of  water  transportation  for 
some  months  in  the  year.  The  carriage  of  goods  by  water  usually 
costs  less  than  by  land,  and  as  water  craft  are  allowed  to  carry  at  a 
rate  less  than  the  maximum  fixed  for  the  railway,  they  will  get  all 
the  freight  from  this  point  unless  the  latter  is  allowed  to  compete 
for  it.  But  if  to  do  this  it  must  adopt  the  water  rate  for  all  the 
points  intermediate  between  Portland  and  Corvallis,  Where  there  is 
no  such  competition,  it  is  in  effect  required  to  cany  freight  to  and 
from  such  points  at  a  less  rate  than  that  which  the  legislature  has 
declared  to  be  reasonable,  or  else  give  up  the  business  at  Corvallis 
altogether.  And  the  same  result  would  follow  as  to  Salem  and 
other  points  on  the  east  and  west  side  lines,  where  there  is  conven- 
ient access  to  water  transportation. 

If  the  legislature  cannot  require  a  railway  corporation,  formed 
under  the  laws  of  the  State,  to  carry  freight  for  nothing,  or  at  any 
less  rate  than  a  reasonable  one,  then  it  necessarily  follows  that  this 
provision  of  the  act  cannot  be  enforced  so  far  as  to  prevent  the 
railway  from  competing  with  the  water  craft  at  Corvallis  and  other 
similarly  situated  points,  even  if  in  so  doing  they  are  compelled  to 
charge  less  for  a  long  haul  than  a  short  one  in  the  same  airection. 

It  is  not  the  fault  or  contrivance  of  the  railway  that  compels  this 
discrimination,  but  it  is  the  necessary  result  of  circumstances  alto- 
together  beyond  its  control.  It  is  not  done  wantonly  for  the  pur- 
pose of  putting  the  one  place  up  or  the  other  down,  but  only  to 
maintain  its  business  against  rival  and  competing  lines  of  transpor- 
tation. In  other  words,  the  matter,  so  far  as  the  railway  is  concern- 
ed, resolves  itself  into  a  choice  of  evils.  It  must  either  compete 
with  the  boats  during  the  season  of  water  transportation,  and  carry 
freight  below  what  the  legislature  has  declared  to  be  a  reasonable 
rate  or  abandon  the  field,  and  let  its  road  go  to  inist. 

Nor  can  the  shipper  at  the  non-competing  point,  or  over  the  short 
haul,  complain,  so  long  as  his  goods  are  carried  at  a  reasonable  rate. 


_i 
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It  18  not  the  fault  of  the  railway  that  the  shipper  who  does  bnsiness 
at  a  competing  point  has  the  advantage  of  bim.  It  is  a  natural  ad- 
vantage which  he  must  submit  to,  unless  the  legislature  will  under- 
take to  equalize  the  matter  by  prohibiting  the  carriage  of  goods  by 
water  for  a  less  rate  than  bv  rail.  And  when  this  is  done,  the  in- 
equalities of  distance  as  well  as  place  may  also  be  overcome  by  re- 
quiring goods  to  pay  the  same  rate  over  a  short  haul  as  a  long  one, 
and  then  the  shipper  at  Ashland  will  be  as  near  the  market  as  any 
one. 

As  to  the  interchange  of  freight  with  the  Oregonian  Ry. 
Co.,  the  case  stated  in  the  petition  does  not  seem  ihtbiichaiioeo» 
to  be  one  of  pooling  freights  or  dividing  earnings,  but  fSJJSfJ  "**£>». 
rather  a  case  of  a  long  haul  at  a  less  rate  than  a  short  ™*^' 
one  in  the  same  direction,  to  meet  the  contingency  of  river  com- 
petition at  RaVs  or  Fulquartz's  landing. 

Pooling  freights  or  dividing  earnings  is  resorted  to  by  rival  and 
competing  lines  of  railway  as  a  means  of  avoiding  the  cutting  of 
rates,  which,  if  persisted  in,  must  result  in  corporate  suicide.  It  is 
not  apparent  how  a  division  of  the  earnings  of  two  such  roads  can 
concern  or  affect  the  public,  so  long  as  the  rate  of  transportation  on 
them  IB  reasonable.  But,  assuming,  what  is  not  admitted,  that  the 
legislature  has  the  power  to  prohibit  the  practice,  the  Oregon  and 
California  and  the  Oregonian  railways  do  not  appear  to  be  compet- 
ing ones,  but  rather  supporting  ones — the  latter  serving  as  a  feeder, 
branch,  or  continuation  of  the  former.  Nor  is  the  arrangement 
between  them  a  pooling  one,  but  simply  one  by  which  each  carries 
for  the  other  at  a  fixed  price  per  ton  per  mile. 

There  is  nothing  in  the  arrangement  which  prevents  the  receiver 
from  doing  a  "  like  service"  tor  any  one  else  on  the  same  terms, 
and  I  have  no  doubt  he  would  be  glad  to. 

The  receiver  is  instructed  : 

1.  To  carry  passengers  at  a  rate  not  exceeding  four  cents  a  mile 
on  any  portion  of  the  road,  and  for  as  much  less  on  the  whole  or 
any  part  thereof  as  he  may  think  advisable. 

2.  To  charge  no  more  for  the  carriage  of  goods  than  the  maxi- 
mum allowed  by  the  act,  nor  no  more  for  a  short  haul  than  a  long 
one  in  the  same  direction,  except  to  and  from  points  where  the  rate 
obtainable  is  affected  by  water  transportation,  in  which  case  he  may 
carry  at  as  low  a  rate  as  the  water  craft  do,  without  reference  to  the 
length  of  the  haul. 

3.  To  continue  the  interchange  of  freight  with  the  Oregonian 
railway  on  the  footing  of  the  present  arrangement  as  long  as  he  may 
think  advisable ;  and, 

4.  In  the  discharge  of  his  duties,  to  otherwise  obey  and  conform 
to  the  provisions  of  the  act. 

The  foregoing  contains  my  present  impj-ession  of  the  rights  and 
duties  of  the  receiver  in  the  premises.  But,  being  ex  jparte,  of  course 
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it  is  given  sabject  to  further  consideration  and  correction.  The  re- 
ceiver is  instructed  to  obey  the  act  for  the  time  being,  except  in  the 
case  of  a  long  haul  to  or  from  a  point  affected  by  water  transporta- 
tion. If  any  one  considers  himself  aggrieved  by  the  action  of  the 
receiver  in  this  particular,  on  application  to  this  court  leave  will  be 
given  to  bring  an  action  herein  against  him  for  damages,  so  that  the 
matter  may  be  regularlv  and  formally  heard  and  determined. 

As  the  question  involved — "  Has  the  corporation  a  contract  with 
the  State  for  the  right  to  demand  and  have  a  reasonable  compensa- 
tion for  the  carriage  of  goods  ?" — ^is  a  federal  one,  it  is  proper  that 
the  action  should  be  brought  in  this  court. 


E»paHe  Koehleb,  Beoeiver,  etc. 

{AdwmM  Chuey  U.  8,  Circuit  Court,  D,  Oregon.     October  8,  1886.) 

Notwithstanding  the  Hoult  act,  a  railway  corporation  may  charge  len  for 
a  lon|^  haul  than  a  short  one  in  the  same  direction,  when  the  rate  for  the  long 
haul'  IS  caused  by  other  Hnes  of  transportation  oompetine  for  business  at  the 
point  from  whence  the  long  haul  is  made ;  and  where  the  road  of  such  oor 
poration  forms  a  part  of  a  line  of  transportation  consisting  largely  of  water  car- 
riage between  two  principal  points,  the  rate  may  be  made  so  as  to  enable  il 
to  compete  with  another  road  that  constitutes  a  part  of  another  line  of  water 
and  railway  transportation  between  the  same  pomts. 

Under  a  proviso  which  excepts  from  the  operation  of  the  Hoult  act 
<<  goods  intended  in  good  faith  to  be  shipped  to  points  beyond  the  limita  of 
the  State,''  wheat  intended  by  the  shipper  to  be  sent  directly  to  San  Fran- 
cisco, or  other  points  beyond  the  limits  of  the  State,  via  Portland,  may  be 
carried  on  the  O.  A  C.  road  from  Corvallis  to  the  latter  place  without  refer- 
ence to  said  act. 

PsTrnoN  for  instruction  under  the  Hoult  act 

John  W.  WhaUey  for  the  receiver. 

WaUis  Nash  for  the  Oregon  Pacific  Ry.  Oo. 

Dbadt,  J. — By  section  4  of  the  act  of  February  20, 188S,  it  is 
VAom  declared  unlawful  for  anv  person  engaged  in  the  trans- 

portation of  property  by  railway  in  this  State  to  charge  or  receive 
any  greater  compensation  for  a  short  haul  than  a  longer  one  in 
the  same  direction.  Bess.  Laws,  89.  On  April  23d,  Mr.  Koehler, 
the  receiver  of  the  road  of  the  Oregon  &  California  Ry.  Co., 
presented  a  petition  to  this  court  asEing  for  instructions  con- 
cerning his  right  and  duty,  as  such  receiver  under  the  provi- 
sions of  said  act,  whereupon  said  receiver  was  instructed,  among 
other  things,  as  follows : 

^^To  charee  no  more  for  the  transportation  of  goods  than  the 
maximum  allowed  by  the  act,  nor  no  more  for  a  short  haul  than  a 
long  one  in  the  same  direction,  except  to  and  from  points  where 
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the  rate  obtainable  is  affected  by  water  transportation,  in  which 
case  he  may  carry  at  as  low  a  rate  as  the  water-craft  do,  without 
reference  to  the  length  of  the  haul."  Ed  parte  Koehler,  23  Fed, 
Eep.  529. 

And  now  said  receiver  asks  for  further  instructions  under  said 
section  4  on  a  state  of  facts  which  has  arisen  since  that  date. 
From  the  present  petition  it  appears  that  the  Oregon  Pacific  Ry. 
Co.  has  lately  completed  a  road  from  Yaquina  bay  to  Corvalli8,and 
is  now  engaged  in  the  transportation  of  freight  and  passengers 
thereon  between  said  points ;  uiat  in  connection  thei*ewitti  an  ocean 
steamer  is  run  between  Yaquina  bay  and  San  Francisco,  ^-  thus 
forming  a  line  of  transportation  from  Corvallis,  in  the  centre  of 
the  Wallamet  valley  to  San  Francisco,"  making  Corvallis  a  com» 
peting  point  for  railway  and  ocean  transportation  of  goods 
exported  from  or  imported  into  the  State;  and  that  this  fact  neces- 
sarily affects  the  rate  of  transportation  obtainable  at  other  points 
capable  of  being  reached  by  water-craft  from  Corvallis. 

By  leave  of  the  court,  the  counsel  for  the  Oregon  Pacific  was 
heard  on  the  petition  in  opposition  to  counsel  for  the  receiver. 

It  does  not  appear  as  distinctly  from  the  petition  as  it  should, 
but  it  was  admitted  on  the  argument  by  counsel,  that  the  Oregon 
Pacific  is  carrying  wheat  from  Corvallis  to  Yaquina  bav,  a  distance 
of  72  miles,  for  $2.60  per  ton,  from  whence  it  is  carriea  by  steamer 
to  San  Francisco  for  $1.90  per  ton,  or  $4.50  over  the  whole  route ; 
while  the  receiver  is  carrying  it  on  the  road  of  the  Oregon  &  Cali- 
fornia Co.,  from  Corvallis  to  Portland,  a  distance  of  98  miles,  for 
$3.20  a  ton,  from  whence  it  is  carried  by  steamer  to  San  Francisco 
for  $2.50  per  ton,  or  $5.70  over  the  whole  route.  From  this  it 
appears  that  there  is  in  fact  a  competition  between  these  two  roads, 
at  Corvallis,  for  the  transportation  of  Oregon  wheat  destined  to 
San  Francisco ;  the  one  being  an  important  part  of  the  route  via 
Yaquina  bay,  and  the  other  via  the  Columbia  river.  The  ocean 
and  railway  transportation  via  Yaquina  bay  appear  to  be  under  one 
management,  and  are  probably  one  in  interest.  The  water  trans- 
portation via  the  Columbia  river  route  is  merely  a  connecting  link 
with  the  Oregon  &  California  road,  and  the  management  and 
ownership  of  each  is  separate  and  distinct  from  that  of  the  other. 
It  follows  that  the  manao^ers  of  the  Yaquina  bay  route,  by  making 
a  rate  to  San  Francisco  less  than  the  one  by  the  Columbia  river, 
whether  the  reduction  be  on  the  railway  or  ocean  part  of  such 
route,  or  both,  may  prevent  the  Oregon  &  California  road  from 
carrying  any  wheat  from  Corvallis  that  is  destined  to  San  Fran- 
cisco, unless  the  latter  is  allowed  to  compete  for  the  same  by  mak- 
ing a  rate  between  Corvallis  and  Portland  which  will  at  least 
equalize  the  cost  of  transportation  by  the  two  routes.  Of  course 
the  Oregon  Pacific  has  no  right  to  object  to  this,  and  the  public, 
who  are  interested  in  or  dependent  upon  Corvallis  as  a  shipping: 
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point  for  the  export  of  "wheat,  cannot  be  injured  by  it,  but  may  be 
benefited. 
The  only  objection  that  can  be  made  to  this  reduction  of  rate 
from  CorvalliB  to  Portland  is  that  it  would  be  in  con- 
flict with  the  provision  of  the  "Houltact"  concerning 
short  and  lon^  hauls,  unless  the  rate  is  correspondingly 
reduced  at  allpoints  between  these  two  places,  which  is 
not  intended.  In  JStjxirte  Koehler,  supra,  I  held  that  while  the 
State  had  'Uhe  power  to  prevent  a  railway  from  discriminating 
between  persons  and  places,  for  the  sake  of  putting  one  up  and 
another  down,  or  for  any  reason  other  than  the  real  exigencies  of 
its  business,"  it  could  not  prevent  discrimination  between  places, 
when  it  is  the  result  of  competition  with  other  lines  or  means  of 
transportation,  and  practically  thereby  deprive  a  railway  company 
of  the  right  to  do  business,  and  render  its  property  comparatively 
valueless.  This  ruling  governs  this  case.  The  Oregon  Pacific,  by 
means  of  its  connection  with  the  ocean  steamer  between  Yaquina 
and  San  Francisco,  is  competing  at  Corvallis  with  the  Oregon  & 
California  road  for  the  carrying  of  wheat  to  San  Francisco,  and  the 
receiver  of  the  latter  must  be  allowed  to  make  a  rate  between 
Oorvallis  and  Portland  that  will  enable  it  to  secure  what  it  can  of 
the  business. 

The  receiver  also  asks  for  instructions  under  the  proviso  in  sec- 
tion 2  of  the  act  which  reads  as  follows :  "  The  provis- 
SouLtS^™^  i^^s  ^f  this  ^^^  shall  not  apply  to  goods  intended  in 
ffood  faith  to  be  shipped  to  points  beyond  the  limits  of 
this  State."  At  the  passage  of  this  act  there  was  no 
railway  running  out  of  the  State  except  that  of  the  Oregon  Ry. 
4&  Navigation  Co.  And  such  is  still  the  case.  The  only  rea- 
son on  wiiich  the  proviso  could  have  been  adopted  is  that  in  the 
carriage  of  goods  out  of  and  beyond  the  State  no  injury  or  incon- 
venience can  result  to  places  within  it  by  reason  of  a  less  rate  for 
a  long  haul  than  a  short  one  in  the  same  direction.  Besides,  the 
transportation  of  goods  to  a  point  witliout  the  State  is  interstate 
commerce,  and  beyond  the  power  of  the  State  to  regulate.  And  it 
can  make  no  difference  in  principle  or  result  that  the  goods  so 
shipped  are  carried  over  different  lines  of  transportation  within  the 
State  before  passing  beyond  its  limits.  It  is  the  intent  or  purpose 
of  the  shipper  concerning  the  destination  of  the  goods  at  tiie  time 
of  shipment  that  determines  the  question  whether  they  are  within 
the  exception  or  not.     Whether  the  road  upon  which  they  are  first 

!)hiced  is  an  interstate  one  or  not  is  immaterial.  Any  road  which 
eads  beyond  the  limits  of  the  State,  or  forms  a  link  in  a  line  of 
extra-state,  transportation,  upon  which  goods  are  shipped  with 
intent  to  transport  them  beyond  the  limits  of  the  State,  is  so  far 
exempt  by  the  proviso  from  the  operation  of  the  act.  Pacific 
Coast  S.  S,  Co.  V.  E.  K.  Com're,  9  Sawy.  253 ;  s.  c,  18  Fed.  Eepr. 
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10 ;  The  Daniel  Ball,  10  Wall.  557.  The  question  in  each  case  is 
one  of  fact,  and  must  be  determined  by  its  own  circumstances. 
The  receiver  is  therefore  instructed  that  m  hauling  wheat  or  other 
property  from  Corvallis,  or  other  points  on  his  road — ^that  is,  en 
ratite  for  San  Francisco — or  other  point,  beyond  the  limits  of  the 
State,  he  may  make  a  rate  therefor  without  reference  to  the  act. 

Distance  as  an  Element  in  Adjusting  Railway  Rates. — In  a  certain  general 
sense  it  is  true  that  distance  should  be  considered  in  fixing  rates  of  transpor- 
tation, as  in  fact  it  generally  is  considered  by  railway  traffic  managers  and 
rate  makers.  But  it  is  not,  nor  should  it  be,  a  universal  rule  that  railway 
rates  should  be  pro  rcUa  according  to  distance.  On  this  point  may  well  be 
quoted  an  opinion  of  the  Iowa  Railway  Commissioners.    The  case  was  this : 

Pro  Rata  Ratest — ^Keokuk,  Montrose,  and  Fort  Madison,  Iowa,  are  lumber 
towns  on  the  Mississippi  river  south  of  Burlington,  which  also  deals  in  lum- 
ber. Certain  other  places  north  of  Burlington  also  handle  lumber.  The 
logs  are  rafted  down  the  Mississippi  to  supply  all  these  places,  the  raft- 
ing costing  more  to  the  southern  towns  on  the  river  than  those  farther 
north,  for  which  reason  the  northern  lumber  towns  could  undersell  the 
southern,  and  in  time  drive  them  from  business.  To  prevent  this  and  pro- 
tect the  southern  lumbermen  the  railways  running  west  from  the  points 
named  gave  them  a  lower  rate  on  manufactured  lumber  going  west  than  was 
given  to  the  northern  lumber  shippers, — charging,  in  fact,  12^  cents  per  100 
from  Keokuk,  Montrose,  Fort  Madison,  and  Burlington,  Iowa,  to  Chariton, 
Iowa,  and  similarly  to  other  points  West.  Lumber  shipped  from  the  three 
towns  named  all  passed  through  Burlington,  whose  lumber-dealers  claimed 
that  Burlington  should  have  a  cheaper  rate  than  that  given  to  the  more  distant 

Soints  south.  Eeld^  that  the  arrangement  was  not  unreasonable  or  unjustly 
iscriminative;  that  distance  was  not  the  only  element  to  be  considered,  and 
that  the  railway  might  protect  the  Southern  lumbermen  from  being  driven 
from  business  by  giving  them  a  rate  as  low  as  Burlington  received.  As  to 
pro  rata  rates  per  mile,  the  commissioners  said :  *'  If  this  rule  should  govern 
in  the  shipment  of  lumber,  it  should  also  in  all  other  freight,  and  yet,  outside 
of  wool,  butter,  and  possibly  some  other  condensed  forms  of  agricultural 
producUons,  there  is  nothing  from  the  soil  of  Iowa  that  under  a  pro  rata  rate 
would  bear  transportation  to  the  Atlantic  cities.  The  principle  .  .  .  would 
be  fatal  to  almost  every  Iowa  interest,  and  if  they  are  correct  in  their  infor- 
mation few  interests  would  suffer  more  than  the  lumber  manufacturers.^^ 
Rand  Lumber  Co.  «.  C.  B.  &  Q.  R.  Co.,  Iowa  Ry.  Com.  Rep.,  1882,  551. 

Other  cases  where  distance  was  properly  subordinated  to  other  considera- 
tions are  the  following : 

Cost  of  Handling  on  Distinct  LineSt — Where  the  freight  is  handled  and 
transferred  on  three  distinct  lines  of  road,  this  adds  materially  to  the  cost  of 
carriage,  and  freight  charges  may  properly  be  higher  than  where  the  freight 
is  carried  the  same  distance  but  over  one  line  and  by  one  continuous  haul. 
Hewett  9.  Kansas  C,  St.  J.  &  C.  B.  R.  Co.;  Iowa  Ry.  Com.  Rep.,  1882,  538. 

It  is  a  principle  well  settled  in  railway  transportation  that  where  freight 
passes  over  two  distinct  lines  of  road  each  road  is  entitled  to  its  local  or  short 
rate,  and  if  by  an  agreed  arrangement  the  freight  goes  through  without 
rehandling  on  the  same  cars  the  rule  is  not  changed.  Webb  v.  C.  B.  &  Q. 
R.  Co.;  Iowa  Ry.  Com.  Rep.,  1883,  627. 

Parcel  Ratesi — It  is  lawful  to  charge  50  cents  for  carrying  80  pounds  of 
fourth-class  freight  from  Cedar  Rapids,  Iowa,  to  Jefferson,  Iowa,  151  miles, 
even  though  the  rate  from  Chicago  via  Cedar  Rapids  to  Jefferson  on  first- 
class  freight  is  but  45  cents  per  hundred.  The  reason  is  this:  Freight 
in  small  parcels  of  a  few  pounds — anything  under  100  pounds — on  a  univer- 
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sal  custom  of  transportation  companies,  is  always  chaived  a  parcel  nt^,  and 
never  a  pro  rata  charge  of  the  rate  per  100  pounds.  'Ails  custom  long  since 
became  a  rule  of  railways,  and  most  of  their  tarifb  provide  by  rule  that  ^*  no 
shipment,  however  small,  will  be  carried  any  distance  for  less  than  d5  cents; 
over  150  miles,  50  cents.*'  A  similar  rule  is  printed  in  the  State  tariffs — aa, 
for  example,  in  Illinois.  Parker  «.  Chicago  &  N.  W.  Ry.  Co. ;  Iowa  Com. 
Rep.,  1882,  457. 

Siding— Rates  to  Statioir  Beyondi  Chargeable.— A  railway  company  lead- 
ing cars  at  a  plug-switch  or  siding  for  the  accommodation  of  fanners  in  the 
neighborhood  may  properly  charge  the  rate  on  shipments  from  or  to  sucb 
siding  which  are  charged  on  similar  shipments  from  or  to  the  next  station 
beyond  the  siding.  Hornaday  t>.  C.  R.  L  &  P.  Ry.  Co. ;  Iowa  Ry.  Com.  Rep.. 
1882,  481. 

Branch — Heavy  Qrade — High  Rate  for  Shorter  Hani. — Waukon,  Iowa,  is 
on  a  branch  of  the  C.  M.  &  St.  P.  Ry.,  28  miles  long  with  heavy  grades,  and 
an  average  traffic  of  but  750  cars  per  annum.  New  Albin  and  Lansing  are 
are  on  the  C.  M.  &  St.  P.  main  line  or  ^^  river  road.**  New  Albin  is  five 
miles  further  and  Lansing  five  miles  nearer  to  Chicago  than  Waukon.  Lan- 
sing and  New  Albin  rates  were  each  four  cents  per  hundred  cheaper  to 
Chicago  than  Waukon  rates.  Held,  considering  the  small  traffic  to  W«ikon, 
the  heavy  expensive  grades  on  its  branch,  and  the  fact  that  at  New  Albin 
and  Lansing  the  railway  had  to  compete  with  the  Mississippi  river,  the  four 
cents  extra  rate  to  Waukon  was  not  unreasonable.  **We  think,**  said  the 
commissioners  by  their  secretary,  <*  we  should  consider  every  factor  bearing 
on  transportation,  and  in  trying  to  eliminate  one  evil  take  care  not  to  caU 
two  into  existence.  If  we  deny  the  competition  of  the  main  line  with 
the  Mississippi  river  we  refuse  it  a  business  that  brings  money  into 
the  general  treasury  of  the  company,  and  justifies  it  in  higher  general 
charges  to  all  points.  If  we  decline  to  consider  *^ grades*'  they  (we)  get 
away  from  the  cost  of  the  service  and  abandon  a  principle  that  is  their  odIj 
basis  of  reasoning."  Rosa  v.  C.  M.  &  St.  P.  R.  Co.;  Iowa  Ry.  Cobl  Rep., 
1882,  485. 

Branchi  Higher  Rates  On« — A  branch  line  may  also  properly  be  allowed 
a  larger  share  of  a  total  rate  covering  branch  and  main  line  than  its  mileage 
is  part  of  the  total  mileage.  Distance  yields  to  lightness  of  traffic  and  othei 
such  considerations  in  such  a  case  as  this.  This  practice  is  also  sanctioned 
by  the  Iowa  Commissioners,  who  say:  ^*The  practice  of  allowing  to  branch 
and  smaller  lines,  that  gather  up  and  distribute  the  traffic  of  'the  main  lines, 
a  larger  percentage  of  the  entire  joint  rate  than  a  pro  rata  is  universal,  and, 
so  far  as  the  commissioners  are  able  to  judge,  is  correct.  Without  it  few 
branch  lines  in  the  State  could  probably  earn  operating  expenses.  The  weak 
lines  with  a  light  traffic  must  derive  subsidy  from  the  main  lines  to  whose 
large  business  they  contribute,  otherwise  it  would  be  impossible  to  equalize 
the  rates,  and  stations  on  main  lines  would  get  very  low  rates,  while  the 
smaller  lines  would  be  compelled  as  a  matter  of  necessity  to  exact  very  high 
rates.     Nye  v.  B.  C.  R.  &  N.  R.  Co.;  Iowa  Ry.  Com.  Rep.,  1883,  787. 

StatutSi  Competition^ — An  examination  of  section  11,  chapter  77,  Laws  of 
the  XYIIth  General  Assembly  of  Iowa,  would  seem  to  give  color  to  the  idea 
that  the  legislature  intended  by  the  use  of  the  words  *4ike  conditions  and 
similar  circumstances  **  to  admit  of  a  less  rate  at  a  competing  than  at  a  non- 
competing  point,  although  the  latter  might  be  a  less  distance. 

Short  Haul — lnter.state  Ratesi — But  even  though  the  rate  for  a  short  haul 
should  not  be  greater  than  that  charged  for  a  long  haul,  where  the  latter  is 
an  inter-state  haul  the  commissioners  will  not  interfere.  Hill  e.  Minn.  & 
St.  L.  R.  Co.,  Iowa  Ry.  Com.  Rep.,  1882,  657;  Armstrong  v.  L  C.  R.  Co.« 
Iowa  Ry.  Com.  Rep.   1879,    15;  McClintock  v.  C.  M.  &  St.   P.  R.   Co., 
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lowaRy.  Com.  Rep.,  1879,  17;  Crandall  «.   L  O.   R   Co.,  Iowa  Ry.  Com. 
Rep.,  1881,  133. 

Grouping  Stations. — In  Hill  «.  Hum.  A  St.  L.  R.  Co.,  Iowa  Ry.  Com. 
Rep.,  1882,  557.  the  commissioners  intimate  that  rates  to  a  nearer  non-com- 
peting point  ^*  should  sympathize"  with  a  *' cut-rate*' at  a  competing  point 
beyond.  Discussing  this  same  subject  in  another  case,  the  commissioners  say : 
^'The  true  theory  of  transportation  requires  that  producers  be  accommodated 
at  the  nearest  station.  The  people  of  no  section  of  the  State  should  be  re- 
quired to  travel  long  distances  to  do  business  at  a  competing  point  because 
the  rates  to  the  stations  nearer  to  them  are  so  high,  comparatively,  as  to  for- 
bid their  dealing  there.  The  cost  of  hauling  is  not  so  much  in  question  in 
this  case  as  neighborhood  convenience,''  and  proceeds  to  suggest  that  the  cus- 
tom of  many  leading  railway  companies  to  group  their  stations,  charging  the 
same  riates  to  all  stations  composing  a  group,  be  generally  adopted.  Light- 
hall  V.  L  C.  R.  Co.,  Iowa  R.  Com.  Rep.,  1882,  565. 

No  authorities  are  cited  in  the  principal  case.  No  cases  exactly  in  point 
decided  by  the  courts  have  been  found  by  the  writer.  The  foregoing  state- 
ment of  the  railway  commissioners'  cases  may  be  appropriately  closed  with 
the  following  forceful  argument  by  Mr.  Commissioner  Rogers,  of  New  York, 
in  Foot  et  al,  d.  Utica  &  B.  R.  R.  Co.,  N.  Y.  Ry.  Com.  Rep..  1884,  Vol.  I,  p. 
104:  '*The  complainants  in  this  case  assume  that  distance  alone  is  the  con- 
trolling element  m  the  determination  of  a  freight  tariff  for  freights  of  a  like 
character.  Of  course  the  distance  an  article  is  carried  is  a  primary  element 
in  the  rate  charged,  and  freight  charges  should  bear  a  reasonable  relation  to 
distance  carried.  But  if  the  price  for  carrying  a  certain  distance  is  not  un- 
reasonable, and  yet  for  a  greater  distance,  for  some  reason,  the  same  price  can- 
not be  obtained,  should  therefore  the  road  give  up  the  second  price  entirely? 

''Is  not  half  a  loaf  better  than  no  bread?  If  such  a  result  is  farced  upon 
a  road,  those  at  intermediate  points  would  surely,  in  some  way,  be  obliged 
to  make  up  the  sum  lost  and  be  worse  off  than  before.  The  idea  so  gener- 
ally prevalent  that  a  tariff  of  rates  should  be  based  exclusively  upon  the  cost 
of  service,  with  a  reasonable  increase  added  thereto  for  return  on  capital  in- 
vested, and  vary,  therefore,  always  in  proportion  to  the  distance  carried,  is 
abstractly  just  and  would  be  gladly  accepted  by  the  railroads.  But  it  has 
been  proven  again  and  again  utterly  impracticable.  No  less  authority  than 
Messrs.  Allan  G.  Thurman,  E.  B.  Washburn,  and  Thomas  M.  Cooley  so  state 
in  unqualified  words,  after  an  elaborate  examination  of  the  subject  at  the 
instance  of  the  trunk  lines.  Railroads,  like  other  corporations  or  individuals, 
must  sell  what  they  have  to  sell — viz.,  transportation — ^for  the  best  price  they 
can  ^t,  provided  it  is  not  unreasonable  in  the  sense  of  extortionate,  or  pro- 
hibitive of  the  articles  transported." 

"For  instance,  the  cost  of  carrying  dry-goods  over  that  of  carrying  coal  is 
exceedingly  small,  yet  if  coal  were  chargea  at  dry-goods  rates,  or  anywhere 
near  them,  not  a  pound  of  coal  would  be  used.  If  therefore  railroads  are 
obliged  to  carry  coal  at  a  little  over  the  expense  of  hauling  and  handling  in 
order  to  get  it  into  use,  they  are  forced  to  charge  the  dry  goods  considerably 
over  the  cost  of  hauling  and  handling  to  make  a  fair  return  on  their  capital. 
No  hardship  is  inflictea  on  any  one  by  this  course,  for  the  difference  between 
the  seven  cents  and  the  twenty-five  cents  per  hundred  pounds  on  a  man's 
coat  or  woman's  dress  is  utterly  insignificant,  one-half  cent,  perhaps;  whereas 
on  a  net  ton  of  coal  it  is  three  doUara  and  sixty  cents,  an  utterly  prohibitive 
price." 

"  Examples  can  be  multiplied,  but  this  single  one  shows  that  cost  of  ser- 
vice is  not  alone  to  control,  but  that  nature  of  article,  quantity  of  shipment, 
conditions  of  competition,  season  of  year,  value  of  service  rendered,  and 
many  other  elements  must  be  considered." 

See  also  Ransome  o.   Eastern  Counties  Railroads,  1  Nev.  &  Mac.  68^ 
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in  which  it  was  said  *'that  in  determining  whether  a  railroad  compaoj 
has  given  undue  preference  to  a  particular  person  the  court  may  look  at  the 
fair  interests  of  tne  eompamy  itself,  and  entertain  such  questions  as  whether  the 
company  might  not  carry  larger  quantities,  or  for  longer  dittanoet  at  lower 
rates  per  ton  per  mile,  than  smaller  quantities^  or  for  shofUr  diaUmeeSf  so  as 
to  derive  equal  profits  to  itself." 


Bbooeib  et  dL 

V. 

New  York,  L.  E.  and  W.  R.  Co. 

(Advance  Case,  Pennsylvania.     October  5,  1885.) 


railway  company  is  liable  to  an  innocent  third  person  deceived  thereby. 
The  law  of  the  place  of  issuing  a  railway  bill  of  lading  governs  the  rights  of 
parties  under  it.  As  between  a  railway  company  and  third  persons  the  true 
limit  of  a  railway  aeent^s  authority  to  bind  his  company  is  the  apparent 
authority  with  which  he  is  invested. 

Error  to  Court  of  CommoD*  Pleas,  Philadelphia  County. 

In  the  case  stated,  submitted  for  the  opinion  of  the  court  below, 
the  following  facts  appear :  The  plaintiffs,  Brooke  &  Harper,  were 
commission  merchants  in  the  city  of  Philadelphia,  having  business 
relations  with  F.  C.  Williams,  a  dealer  of  produce  at  fatavia,  in 
the  State  of  New  York.  On  February  15,  1881,  P.  J.  Weiss,  the 
shipping-clerk  of  the  defendant  corporation  at  that  place,  gave  to 
Williams  a  bill  of  lading  in  the  name  of  the  company,  purporting 
to  be  for  a  car-load  of  barley  consigned  to  the  plaintiffs.  After 
passing  through  varions  hands  the  bill  of  lading,  with  an  accom- 
panying draft  for  $750,  was  received  by  the  plaintiffs,  and  the  draft 
accepted  and  paid.  The  barley  never  arrived,  and  the  bill  of  lad- 
ing proved  to  be  fraudulent,  Weiss  never  having  received  the  bar- 
ley lor  shipment.  Subsequently  another  car-load  of  barley  was 
received  by  the  plaintiffs,  and  although  they  refused  to  accept  the 
bill  of  lading  and  draft,  the  railroad  company,  through  mistake,  al- 
lowed the  car  to  remain  on  the  premises  of  the  plaintiffs,  who  sold 
the  barley  and  credited  the  proceeds  to  the  account  of  Williams. 
The  plaintiffs  then  demanded  of  the  corporation  defendant  com- 
pensation for  the  fictitious  bill  of  lading,  which  was  refused  on  the 
ground  that  Weiss  had  exceeded  his  powers  in  contracting  to  trans- 
port goods  which  had  not  been  received.  The  case  stated  asked 
that  if  the  court  was  of  opinion  that  the  plaintiffs  were  entitled  to 
recover  the  loss  sustained  by  the  non-aelivery  of  the  barley  as 
specified  in  their  bill  of  lading,  judgment  be  entered  for  plaintiffs 
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for  $800.39,  being  the  balance  due  upon  the  whole  account ;  or  if, 
in  the  opinion  of  the  court,  the  defendant  has  a  right  to  require  an 
appropriation  of  the  proceeds  of  the  barley  Bold,  judgment  be 
entered  for  plaintifiEs  for  $105.61,  being  the  difference  between  the 
deficiency  on  the  shipment  covering  the  missing  car;  but  if  the 
court  be  of  opinion  that  defendant  is  not  liable  at  all,  then  judg- 
ment for  defendant.  The  case  was  twice  argued  before  the  court 
below,  who  entered  judgment  in  favor  of  the  defendants ;  his 
honor,  Judge  EL^lbe,  delivering  the  opinion. 

«/.  Bod/mcm  Paul^  A.  Tydney  Bidale^  and  George  W.  Biddle  for 
defendants  in  error.  A  common  carrier  is  not  liable  upon  a  bill 
of  lading  fraudulently  or  negligently  issued  by  a  agent  without  re- 
ceipt of  the  goods.  Grant  v.  Norway,  10  C.  B.  665 ;  Hnbbersty  v. 
Ward,  8  Exch.  330 ;  The  Freeman  v.  Buckingliain,  18  How.  182 ; 
Pollard  V.  Ninton,  105  U.  S.  7 ;  Robinson  v.  Iluihoad  Co.,  9  Fed. 
Bep.  129.  Even  if  this  case  is  to  be  governed  by  the  law  of  New 
York,  the  plaintifE  cannot  recover.  Armour  v.  Railroad  Co.,  65 
N.  T.  111.  This  contract  is  governed  by  the  law  of  Permsylvania, 
where  the  contract  was  to  be  performed.  Everett  v.  Vendryes,  19 
N.  T.  486 ;  Dyke  v.  Erie  Ry.  Co.,  45  N.  Y.  113  ;  Curtis  v.  Rail- 
road  Co.,  74  N.  Y.  116 ;  Brown  v.  Railroad,  34  Leg.  Int.  58 ;  Bank 
V.  Shaw,  2  Wkly.  Notes  Cas.  542 ;  In  re  Conrad,  8  Phila.  147.  The 
plaintifEs  can  recover  no  more  than  the  difference  in  value  between 
the  missing  car  covering  ^he  fictitious  bill  of  lading  and  the  car 
afterwards  retained.    McKean  v,  Wagenblast,  2  Grant  Cas.  462. 

Stebkett,  J. — ^The  facts  upon  which  the  judgment  of  the  court 
below  are  based  are  all  emboaied  in  the  case  stated,  and  facts. 

therefore  it  is  unnecessary  to  repeat  them.  In  substance,  however, 
the  controlling  facts  are  these :  Defendant  is  a  common  carrier 
corporation,  and  at  one  of  its  stations  in  the  State  of  New  York 
haa  in  its  employ  P.  J.  Weiss  as  sliipping-clerk  duly  authorized  to 
issue  bills  of  lading  for  goods  delivered  to  the  company  for  ship- 
ment over  its  line.  Plaintiffs,  as  commission  merchants  in  Phila- 
delphia, received  over  defendant's  road  from  F.  C.  Williams,  of 
Batavia,  New  York,  several  consignments  of  barley,  on  which,  from 
time  to  time,  they  made  advances,  by  accepting  and  paying  drafts 
drawn  on  them  by  the  consignor  and  attacned  to  the  bills  of  lading 
signed  by  Weiss  for  and  on  oehalf  of  defendant.  All  the  bills  of 
lading,  except  one,  represented  actual  consignments  of  barley  ;  but 
that  one  was  fictitious,  having  been  fraudulently  issued  by  Weiss 
and  delivered  to  Williams  for  a  car-load  of  barley  never  delivered 
to  defendant  nor  shipped  to  plaintiffs.  These  facts  were,  of  course, 
well  known  to  both  Weiss  and  Williams,  who  conspired  to  commit 
the  fraud  of  which  plaintiffs  were  wholly  ignorant.  Williams 
made  a  draft  on  plaintiffs,  and  attached  it  to  the  fraudulent  bill  of 
lading.  The  draft  was  duly  presented,  and,  on  the  faith  of  the  bill 
81  A.  &  £.  R.  Cas.— 5 
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of  lading,  was  paid  by  plaintiffs ;  but,  of  course,  the  pretended  car- 
load of  barley  never  arrived.  Plaintiffs,  who  thuse  became  the 
innocent  victims  of  the  fraud  to  the  extent  of -several  hundred  dol- 
lars, claim  that  defendant,  through  whose  shipping  agent  they  were 
defrauded,  should  make  good  the  loss. 

The*  claim  appears  to  be  both  reasonable  and  just,  and,  notwith- 
Railway  com-  Standing  the  authorities  citcd  in  support  of  the  oppositc 
JJSraoro'BaL  view,  we  are  Satisfied  it  is  so.  Under  the  circumstances 
OF  LADKo.  cited  in  the  case  stated,  defendant  is  estopped  from  de- 
nying what  its  accredited  shipping  agent  asserted  m  the  bill  of 
lading  by  which  plaintiffs,  without  any  fault  on  their  part,  were 
misled  to  their  injury.  A  question  has  been  raised  as  to  whether, 
upon  the  facts  presented,  the  law  of  this  State  or  that  of  New  York 
should  govern  in  determining  defendant's  liability.  We  are  not 
prepared  to  admit  there  is  any  material  difference  between  the  kws 
Law  of  place  of  the  two  States  applicable  to  the  case,  but  if  there  ifl, 
oovMifB.  we  think  it  very  clear  that  the  law  of  New  York  must 

control,  for  the  reason  that  the  transaction  took  place  in  that  State. 
It  is  well  settled  that  whatever  concerns  the  rights  of  parties, 
especially  in  matters  of  of  contract,  is  govemed^by  the  lex  loci  cm- 
tractus^  while  the  remedy,  including  whatever  relates  to  the  limi- 
tation of  actions,  etc.,  must  be  determined  by  the  lex  fori;  4 
Minor,  Inst.  509,  740  ;  Bulger  v.  Roche,  11  Pick.  36.  It  is  said 
in  the  last  case,  '^  the  authorities  both  fro;n  the  civil  and  common 
law  concur  in  fixing  the  rule  that  the  nature,  validity,  and  con- 
struction of  contracts  are  to  be  determined  by  the  law  of  the  place 
where  the  contract  is  made  ;  and  all  remedies  for  enforcing  such 
contracts  are  regulated  by  the  law  of  the  place  where  such  remedies 
are  pursued."  Applying  that  as  the  correct  principle,  the  present 
case  is  virtually  ruled  by  Armour  v.  Michigan  Cent.  R.  Co.,  65 
N.  Y.  111. 

The  facts  of  that  case,  as  stated  in  the  opinion  of  the  court,  are 
AuTHoaiTiKs  distinguishable  in  principle  from  those  of  the  case  be- 
KXAMiKKD.  f^j.^  ^g  Defendant  company's  shipping  clerk,  know- 
ing it  had  not  received  from  or  on  account  of  Michaels  any  lard 
whatever,  issued  and  delivered  to  him  certain  bills  of  lading,  which 
were  attached  by  Michaels  to  his  drafts  on  plain tifi^,  who, "  upon  the 
faith  that  defendant  had  received  and  would  transport  to  the  places 
specified  in  the  respective  bills  the  lard  therein  described  to  be 
in  its  possession,  paid  the  sums  specified  in  the  respective  drafts  at 
the  time  and  in  the  order  in  which  they  were  presented  ;  and  thnfl 
the  question  comes  up  whether  the  defendant  is  not  estopped  from 
setting  up  as  a  defence  to  this  action  that  its  statements,  known  by 
its  agent  at  the  time  of  making  them  to  be  untrue,  were  in  fact 
false,  and  that  no  lard  whatever  was  received  by  the  railroad  com- 
pany for  or  on  account  of  Michaels.  The  true  answer  to  this 
question  is  not  involved  in  doubt.     The  well-recognized  principle 
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that  a  party  who,  by  his  admissions,  has  induced  a  third  party  to 
act  in  a  particular  manner  is  not  permitted  to  deny  the  truth  of 
his  admission,  if  the  consequence  would  be  4:o  work  an  injury  to 
such  third  party,  applies  to  and  governs  this  case." 

Again,  in  another  portion  of  the  opinion,  it  is  said  :  ^'  Street  hav- 
ing power  to  issue  bills  direct  to  consignees  for  goods  actually  in 
tiie  possession  of  defendant,  and  the  present  bills  being  in  no  way 
distinguishable  in  form  from  those  which  were  usually  employed, 
he  must,  as  to  the  plaintiffs  acting  in  good  faith,  be  considered  as 
having  the  necessary  authority.  .  •  .  The  representations  in  the 
bills  were  made  to  any  one  who,  in  the  course  of  business,  might 
think  fit  to  make  advances  on  the  faith  of  them.  There  is  thus 
present  every  element  necessary  to  constitute  a  case  of  estoppel  in 
pais;  a  representation  made  with  the  knowledge  that  it  might  be 
acted  on,  and  subsequent  action  upon  the  faith  of  it  to  such  an  ex- 
tent that  it  would  injure  the  plaintiffs  if  the  representation  was  not 
made  good."  The  language  thus  employed  in  that  case  may  very 
appropriately  be  applied  to  the  present  one. 

The  same  principle  is  recognized  in  Coventry  v.  Great  Eastern 
Ry.  Co.,  11  Q.  B.  Div.  776,  the  facts  of  which  were  briefly  these : 
The  railroad  company  received  a  consignment  of  wheat,  and  issued 
therefor  a  delivery  order,  which  came  into  the  hands  of  B.,  who 
obtained  advances  thereon  from  plaintiffs.  Shortly  afterwards  the 
company  issued  a  second  delivery  order  in  respect  of  the  same  con- 
signment of  wheat.  The  two  orders  were  different,  and  such  as 
might  be  reasonably  supposed  to  relate  to  distinct  consignments. 
On  the  second  order  B.  obtained  further  advances  from  plaintiffs, 
who  were  under  the  belief  that  the  delivery  orders  related  to  dis- 
tinct consignments.  B.  having  afterwards  become  insolvent,  it 
was  held  that  the  company  was  estopped  by  the  negligence  of  its 
agent  from  showing  tnat  the  two  delivery  orders  related  only  to 
one  consignment,  and  that  it  was  liable  to  compensate  plaintiffs  for 
tlie  loss  sustained  by  them  through  their  advances  to  B. 

It  is  contended  that  inasmuch  as  no  authority,  real  or  apparent, 
to  issue  bills  of  lading  without  receiving  the  goods  men-  measure  of 
tioned  therein  had  actually  been  given  by  the  railroad  iSSTS  -t^^ 
company  to  Weiss,  it  was  not  in  any  manner  responsible  ™™"  rmaaova. 
for  liis  unauthorized  act,  even  as  to  innocent  third  parties,  who 
were  misled  and  injured  thereby.  We  cannot  assent  to  this  propo- 
sition. As  between  principal  and  third  parties  the  true  limit  of 
the  agent's  authority  to  bind  the  former  is  the  apparent  authority 
with  which  the  agent  is  invested  ;  but  as  between  the  principal 
and  the  agent  the  true  limit  is  the  express  authority  or  instruction 
given  to  the  agent.  Evans,  Ag.  594,  606 ;  Adams  Exp.  Co.  v. 
Schlcssinger,  75  Pa.  St.  246.  The  principal  is  bound  by  all  the 
acts  of  his  agent  within  the  scope  ox  the  authority  which  he  held 
him  out  to  the  world  to  possess,  notwithstanding  the  agent  acted 


68  BROOKE  V.  NEW  YORK,  L.   E.  AND  W.   R.  CO. 

• 

contrary  to  instructions ;  and  this  is  expressly  the  case  with  offi- 
cers  and  agents  of  corporations.  Since  a  corporation  acts  only 
through  agents  it  is  bound  by  its  agents'  contracts  when  made 
ostensibly  within  the  range  oi  their  office.  One  who  authorizes 
another  to  act  for  him  in  a  certain  class  of  contmcts  undertakes  for 
the  absence  of  fraud  in  the  agent  acting  within  the  scope  of  his 
authority.     Whart.  Cont.  §§  90,  130,  269. 

The  authority  of  an  agent  to  act  for  and  bind  his  principal  will 
be  implied  from  the  accustomed  performance  by  the  agent  of  acts 
of  the  same  general  character  for  the  principal  with  his  knowledge 
and  consent.  Evans,  Ag.  193,  note.  These  elementary  principles 
are  founded  on  the  doctrine  that  where  one  of  two  pei'sons  must 
suffer  by  the  act  of  a  third  person,  he  who  has  held  that  person  out 
as  worthy  of  trust  and  confidence,  and  as  having  authority  in  that 
matter,  should  be  bound  by  it.  Evans,  Ag.  591.  It  is  conceded 
in  this  case  that  the  company  did  not  authorize  the  issuance  of  bills 
of  lading  without  receipt  of  the  goods ;  but  it  put  Weiss  in  its 
place  to  do  that  class  of  acts,  and  it  should  be  answerable  for  the 
manner  in  which  he  conducted  himself  witliin  the  range  of  his 
agency.  Public  policy,  as  well  as  the  ultimate  good  of  corpora- 
tions themselves,  requires  that  this  should  be  the  rule. 

Judginent  reversed,  and  judgment  on  the  case  stated  in  favor  of 
plaintiffs  for  $300.39,  witli  interest  from  May  31,  1881,  and  costs. 

Fraudulent  BUI  of  Lading— Obligation  of  Railway  Company  to  Issue 
Bills  of  Lading. — **  We  know  no  rule  of  the  common  law,  and  no  provision 
of  statute,"  says  the  Supreme  Court  of  Massachusetts,  ^'  which  requires  a  rail- 
road company  to  give  bills  of  lading.  When  such  companies  transport  goods 
in  connection  with  carriers  by  sea,  it  may  be  a  convenient  and  proper 
arrangement ;  but  it  can  only  be  made  essential  by  contract  or  custom."  Nor 
is  there  any  rule  of  law  requiring  a  consignor  to  take  out  a  bill  of  lading  and 
send  it  to  the  consignee."  Johnson  v,  Stoddard,  100  Mass.  306.  Qqt  rail- 
way carriers  commonly  do  give  bills  of  lading  upon  request,  and  generally 
authorize  their  freight  agents  to  sign  and  issue  them.  Perhaps  the  custom 
to  give  bills  of  lading  is  now  so  universal  among  railways  that  they  would 
be  held  obligated  thereby  to  issue  them. 

Limitation  of  Agents'  Authority  to  issue  Bills  of  Lading. — But  the  authority 
of  railway  agents  to  issue  bills  of  lading  is  subject  to  this  very  firmly  settleo 
limitation :  they  are  authorized  to  issue  bills  of  lading  only  for  goods  actually 
received.  The  question  whether  or  not  such  a  limitation  as  this  exists  was 
presented  in  England  for  the  first  time  to  the  Court  of  Common  Pleas  in 
Grant  v.  Norway,  2  Eng.  Law  and  Eq.  Rep.  887.  That  case  decided  that 
the  master  of  a  ship  signing  a  bill  of  lading  for  goods  which  had  never  been 
put  on  board  is  not  to  be  considered  the  agent  of  the  owner  in  that  behalf 
80  as  to  make  the  latter  responsible  to  an  indorsee  of  the  bill  for  value. 
Many  English  cases,  following  Grant  f>.  Norway,  supra^  hold  that  a  bill  of 
lading  so  signed  is  not  conclusive  against  the  owner  as  to  the  quantity  of 

goods  or  cargo  shipped.  Jessel  v,  Bath,  2  Bzchq.  (L.  R.)  267,  and  see  also 
irown  V,  Powell  Daffryn  Steam  Coal  Co.,  L.  R.  10  C.  P.  562.  The  ruling 
in  Grant  v.  Norway,  mpra,  has  been  followed  in  this  country  by  the  Supreme 
Court  of  the  United  States  in  Schooner  Freeman  e.  Buckingham,  18  How. 
182,  wherein  it  is  decided  that  neither  the  owner  nor  the  vessel  is  respon- 
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sible  to  an  ionocent  purchaser  or  holder  of  a  bill  of  lading  signed  by  the 
master  for  goods  not  actually  shipped  and  intended  as  an  instrument  of 
fraud.  ''  The  master,'*  said  the  court  in  that  case,  '*  has  no  more  an  apparent 
authority  to  sign  bills  of  lading  than  be  has  to  sign  bills  of  sale  of  the  ship. 
He  has  an  apparent  authority,  if  the  ship  be  a  general  one,  to  sign  bills  of 
lading  for  cargo  actually  shipped ;  and  he  has  also  authority  to  sign  a  bill  of 
sale  of  the -ship,  when,  in  case  of  disaster,  his  power  of  sale  arises;  but  the 
aathority  in  each  case  arises  out  of  and  depends  on  a  particular  state  of 
facts ;  it  is  not  an  unlimited  authority  in  the  one  case  more  than  in  the  other, 
and  his  act  in  either  case  does  not  bind  the  owner,  even  in  favor  of  an  inno- 
cent purchaser,  if  the  facts  upon  which  his  power  depended  did  not  exist ; 
and  it  is  incumbent  on  those  who  are  about  to  change  their  condition' upon 
the  faith  of  his  authority  to  ascertain  the  existence  of  all  the  facts  upon 
which  his  authority  depends/'  Schooner  Freeman  t.  Buckingham,  18  How. 
182;  8.  P.  Sears  «.  Wingate,  8  Allen,  108;  The  Loon,  7  Blatch.  344;  Fel- 
lows o.  St.  Powell,  16  La.  An.  816;  Dean  v.  King,  22  Ohio  St.  118;  Louisiana 
N.  Bank  «.  Lavielle,  52  Mo.  880. 

This  is  the  rule  with  reference  to  masters  of  yessels  and  maritime  bills. 
Does  it  not  also  apply  to  railways  and  their  agents  issuing  inland  bills  f 
Beyond  question  it  does.  Indeed,  there  seem  even  stronger  reasons  why  this 
should  be  the  rule  as  to  railways  and  their  agents  than  apply  to  vessels.  This 
point  was  well  developed  in  Balto.,  etc.,  R.  Co.  v.  Wilkens,  44  Md.  11.  **  The 
master  of  a  ship,''  said  the  court  in  that  case,  ^*  is  necessarily  clothed  with  a 
real  as  well  as  an  apparent  authority  much  more  extensive  than  belongs  to 
the  station  agents  of  a  railroad  company.  His  control  over  the  vessel,  his 
power  to  m&e  contracts  respecting  it,  his  discretion  Id  the  use  and  manage- 
ment of  it  for  the  benefit  of  his  owners,  on  the  high  seas  and  in  distant  ports, 
reach  far  beyond  those  of  the  latter.  A  bill  of  lading  signed  by  him  and 
forwarded  by  mail  oftentimes  arrives  at  the  port  of  destination  months  be- 
fore the  vessel  and  cargo,  and  the  necessities  as  well  as  the  convenience  of 
commercial  transactions  requiring  its  transfer,  and  advances  on  the  faith  of 
it,  are  much  stronger  than  can  possibly  exist  in  dealing  with  similar  instru- 
ments in  railway  transportation.  In  the  latter  but  a  few  days  usually  inter- 
vene between  the  arrival  of  the  bill  of  lading  by  mail  and  the  goods  by  the 
cars,  and,  besides  this,  the  telegraph  is  at  hand,  affording  to  any  one  asked  to 
make  advances  on  the  faith  of  such  documents  easy  and  speedy  means  of 
ascertaining  whether  the  goods  have  been  in  fact  laden  in  the  cars  or  received 
at  the  depot  of  shipment  or  not.  If,  therefore,  there  be  any  good  reason  for 
exempting  the  owner  of  a  vessel  from  responsibility  for  a  bill  of  lading,  false 
in  this  respect,  signed  by  the  master,  who  is  his  a^ent,  it  must  apply,  a  fortiori, 
to  a  railway  company  with  respect  to  the  similar  acts  of  its  station  agents 
along  its  line  of  road." 

Instances  of  Fraudulent  Bills  of  Lading. — The  rule  above  formulated  has 
been  applied  to  a  receipt  given  by  the  agent  of  a  wharfinger  purporting  to  be 
for  goods  received  at  the  wharf,  when,  in  fact,  they  were  not  received  there, 
Coleman  t?.  Riches,  29  £ng.  L.  &  Eq.  823,  to  receipts  by  warehousemen  for 
goods  not  received  at  the  warehouse.  Second  Nat'l  Bank  v.  Walbrid^e,  19 
Ohio  St.  419.  A-  railroad  company  was  held  not  liable  for  advances  made  by 
a  commission  merchant  upon  the  faith  of  a  fraudulent  bill  of  ladinff  is  sued  for 
goods  never  received.  Balto.  &  O.  R.  Co.  v,  Wilkens,  44  Md.  11 ;  see  also 
Stone  «.  Wabash,  St.  L.  &  P.  R.  Co.,  9  Brad.  48.  The  carrier  in  order  to  give 
a  valid  bill  of  lading  must  possess  the  goods  as  the  goods  of  the  person  to 
whom  the  bill  is  issued;  if  they  belong  to  another  person  it  is  not  valid. 
Pattison  «.  Culton,  88  Ind.  240.  But  a  oill  of  lading  given  before  the  goods 
are  received  by  the  carrier  will  be  validated  if  they  are  afterwards  placed  in 
his  possession.    Rowley  v,  Bigelow,  12  Pick.  808. 

(>>nflicting  Cases. — But  entirely  different  views  from  the  foregoing  have 
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been  adopted  by  a  few  courts.  In  Nebraska  it  has  been  decided  that  a  rail- 
way company  is  estopped  as  against  a  bona  fde  purchaser  to  deny  a  bill  of 
lading  issued  by  its  authorised  agent,  although  the  goods  were  not  received 
by  the  company.  Bioux  City  &  P.  R.  Co.  e.  First  NatU  Bank,  10  Neb.  556; 
8.  c,  1  Am.  &  Eng.  R.  R.  Cas.  278.  And  in  Armour  «.  Mich.  Cent.  R.  Co.,  65 
N.  Y.  Ill,  defendant's  agent,  having  authority  to  issue  bills  of  lading  upon 
delivery  to  him  by  M  of  a  forged  warehouse  receipt,  gave  M  bills  of  lading 
for  the  goods  mentioned  in  the  receipt,  showing  that  he  intended  to  rais« 
money  on  the  bills,  and  plaintiff  advanced  money  to  M  upon  the  security  of 
the  bUls. .  It  was  hdd,  that  defendants  were  bound  by  their  agent^s  acta,  and 
estopped  fro97>  denying  the  receipt  of  the  goods.  See  also  Wichita  Savings 
Bank  v.  Atchison  T.  &  S.  F.  R  Co.,  20  Kans.  519;  20  Am.  Ry.  Rep.  299; 
Miller  o.  Hannibal  and  St.  Joe  R  Co.,  24  Hun,  N.  Y.  607,  but  see  same  case 
reversed  on  appeal,  90  N.  Y.  480;  s.  c,  12  Am.  &  Eng.  R  R.  Cas.  80.  And  in 
St.  Louis  &  I.  M.  R  Co.  «.  Lamed,  108  111.  293.  6  Am.  &  Ens.  R  R.  Cas. 
486,  It  is  held  that  where  a  railroad  company  gives  a  bill  of  lading  reciting 
that  the  property  is  then  lyin^  in  a  depot  at  a  certain  place,  and  agrees  to 
forward  the  same  to  the  consignee,  and  others  advance  money  on  the  faith 
of  such  bill  of  lading,  which  is  assigned  by  the  shipper,  the  railroad  com- 
|>any  will  be  estopped,  as  against  such  persons,  from  showing  that  at  the 
time  of  giving  such  bill  of  lading,  and  its  endorsement,  the  goods  were  in 
the  adverse  possession  of  another  person,  so  as  to  defeat  an  action  brought 
by  the  consignee  so  advancing  money  on  the  bill  of  lading. 


Oream  City  R.  Co. 
Chioago,  Milwaiteee  AND  St.  Paul  S.  R.  Co.  et  al. 

{Advance  Odse^  Wiseontin,    April  28,  1884.) 

A  common  carrier  may,  by  express  contract,  limit  his  liability  as  a  carrier, 
and  when  he  does  so  he  can  only  be  held  liable  for  a  loss  of  goods  intrusted 
to  his  charge,  or  for  injury  to  the  same  while  in  his  possession,  upon  proof 
that  the  loss  or  injury  was  the  result  of  the  negligence  of  himself,  his  agents, 
or  employees. 

In  constructing  a  contract  limiting  the  liability  of  a  common  carrier  the 
provisions  of  the  contract  are  not  construed  liberally  in  his  favor. 

The  term  *'  carriage^'  as  used  in  bill  of  lading  held  not  to  include  a  street 
railroad  car. 

There  being  no  evidence  that  the  release  executed  by  the  shipper  in  this 
case  was  executed  by  authority  of  or  in  behalf  of  the  consignee  of  the  prop- 
erty, it  was  properly  ruled  inadmissible  as  evidence  in  the  action  by  the 
consignee  for  injury  to  the  property. 

Appeal  from  county  court,  Milwaukee  county. 

Winjield  Smith  for  respondent. 

John  W.  Cary,  D.  S,  Wegg^  and  Burton  Hanson  for  appellants. 

Taylor,  J. — This  action  was  brought  by  the  respondent,  a  street 
Facts.  railroad  company  in  the  city  of  Milwaukee,  to  recover 

damages  for  injuries  done  to  a  street  car  while  in  transit  from  the 
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city  of  New  York  to  the  city  of  Milwaukee.  The  appellants  are 
the  carriers  who  transported  the  car  from  New  York  to  Milwaukee. 
There  is  no  dispute  as  to  the  facts.  The  car  was  delivered  to  one 
of  the  appellants  in  New  York  in  good  order.  .  When  it  arrived  in 
Milwaukee,  and  before  the  same  was  delivered  to  the  respondent, 
it  had  been  injured.  A  hole  was  broken  in  the  rear  end  oi  the  car, 
and  the  sill  was  broken  and  split.  The  amount  of  damage  done  to 
the  car,  as  found  by  the  juiy,  is  not  in  dispute.  The  respondent 
obtained  judgment  in  the  county  court,  and  the  defendants  appeal 
to  this  court. 

The  bill  of  lading  upon  which  the  car  was  transported  from 
New  York  to  Milwaukee  is  headed  as  follows  : 

^'  Canada  Southern  Line  Fast-Freight  Line. 

"From  New  York,  Boston,  and  all  New  England  points  to  the 
west,  north-west,  and  south-west.  Through,  without  transfer,  in 
cars  of  this  line. 

"  Marks :  Cream  City  R.  R.  Co.,  Milwaukee,  Wis.  (Canada 
Southern  Line.  Bill  of  lading  from  New  York  to  Milwaukee 
depot.) 

"(Ex.1  A.  KRep.) 

"  No.  413  Broadway,  New  York,  December  2,  1882. 

"Received  from  John  Stephenson  Company  (Limited)  in  ap- 
parent good  order  (except  as  noted)  the  following  packages  (con- 
tents and  value  unknown),  marked  as  in  the  margin,  viz.:  No,  -*-. 
Two  (2)  new  street  cars  on  wheels,  Nos.  61  and  63,  covered,  fixtures 
packed  inside.     Both  loaded  on  one  (1)  flat  car. 

'*  Estimated  weight,  20,000  lbs. 

"  To  be  forwarded  to  Milwaukee,  "Wisconsin. 

"  It  bein^  expressly  understood  that,  in  consideration  of  issuing 
this  throTign  bill  of  lading  and  guaranteeing  a  through  rate,  the 
Canada  Southern  Line  reserves  the  right  to  forward  said  goods  by 
any  railroad  line  between  point  of  shipment  and  destination,  and 
under  the  following  conditions." 

Here  follow  several  conditions,  none  of  which  are  material  in 
the  determination  of  this  case,  except  the  following: 

"Carriages  and  sleighs,  eggs,  furniture,  looking-glasses,  glass  and 
crockery- ware,  acids,  machinery,  stoves  and  castings,  rough  marble, 
musical  instruments,  liquors  put  in  glass  or  earthen-ware,  and  all 
other  frail  and  brittle  articles,  fruit,  and  all  other  perishable  goods, 
will  only  be  taken  at  the  owner's  risk  of  fracture  or  injury  during 
the  course  of  transportation,  loading  and  unloading,  unless  speciallv 
agreed  in  writing  to  the  contrary.  .  .  .  The  acceptance  of  this 
bill  of  lading,  or  receipts  for  goods,  made  subject  to  the  conditions 
of  this  bill  of  lading,  makes  this  nn  agreement  between  the  Canad:\ 
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Southern  line  and  carriers  engaged  in  transporting  said  goods  and 
all  parties  interested  in  the  property." 

it  is  claimed  by  the  learned  counsel  for  the  af>pellants  that,  under 
this  bill  of  lading  the  carriers  are  not  liable  for  any  injury  done  to 
the  plaintiff's  street  car  while  in  transportation,  unless  it  be  afiSrni- 
atively  established  by  the  evidence  that  the  injury  was  occasioned 
by  the  negligence  of  the  carriers,  or  some  one  of  them,  or  their 
agents  or  servants.  This  claim  for  exemption  from  liability  on  the 
part  of  the  appellants  is  based  wholly  on  the  clause  in  the  bill  of 
lading  above  quoted ;  and  it  is  insisted  that  there  was  no  evidence 
given  on  the  trial,  which  tended  to  prove  that  the  injury  to  the  car 
was  caused  by  the  negligence  of  the  cairiers,  or  of  their  servants, 
agents,  or  employees. 

It  is  claimed  by  the  learned  counsel  for  the  appellants  that  a 
annBT-cAB  MOT  strcot  railroad  car  is  a  "  carriage"  withm  the  meaning 
ACARBiAOK.  ^f  ^jjj^|.  ^qj-j  bs  uscd  in  said  bill  of  lading,  and  there- 
fore the  caiTiers  are  not  liable  for  the  injury  to  the  same,  except 
upon  clear  proof  of  negligence  on  their  part  causing  the  injury. 
The  law  seems  to  be  settled  that  a  common  earner  may,  by  express 
contract,  limit  his  liability  as  such  carrier ;  and  when  he  has  so 
limited  his  liability,  he  can  only  be  held  liable  for  a  loss  of  goods 
intrusted  to  his  charge,  or  for  injury  to  the  same  while  in  his  pos- 
sesssion,  upon  proof  that  the  loss  or  injury  was  the  result  of  the 
negligence  of  himself,  his  agents,  or  employees. 

In  construing  contracts  limiting  the  liability  of  common  carriers, 

the  provisions  of  the  contract  are  not  to  be  construed 

SP^SnSSroOT  liberally  in  favor  of  the  carriers.     Black  v,  Goodrich 

aLwot  KiSl-    Transp.  Co.,  55  Wis.  319,  322  ;  and  cases  cited  in  brief 

BOADcoMPA   .    ^^  ^j^^  respondent.     Under  this  rule  we  are  clearly  of 

the  opinion  that  th6  word  "  carriage,"  as  used  in  said  bill  of  lading, 
when  considered  in  connection  with  the  other  things  from  which 
exemption  from  liability  is  sought  by  the  carrier,  cannot,  except 
by  the  most  enlarged  construction,  be  held  to  include  a  street  rail- 
road car.  The  carriers  in  this  same  bill  of  lading  call  this  thing, 
which  is  said  to  be  a  "  carriage"  within  the  ordinary  meaning  of 
that  word,  a  "  street  railroad  car  on  wheels."  They  do  not  desig- 
nate it  as  a  railroad  '*  carriage,"  a  but  "  car."  To  the  ordinary  mind, 
in  this  country  at  least,  the  word  "  carriage"  alone  does  not  convey 
the  idea  of  a  railroad  car,  or  of  a  street  railroad  car,  nor  does  it 
even  convey  the  idea  of  a  wheeled  vehicle  used  for  the  transporta- 
tion of  merchandise  or  products  used  in  ordinary  business.  The 
idea  conveyed  is  a  vehicle  used  for  the  transportation  of  persons 
either  for  pleasure  or  business,  and  drawn  by  horses  or  other 
draught  animals  over  the  ordinary  streets  and  highways  of  the 
country,  and  not  cars  used  exclusively  upon  railroads  or  streetrail- 
roads,  or  street  railroads  expressly  consti*ucted  for  the  use  of  such 
cars.     As  yet  in  this  country  the  vehicles  used  for  the  transporta- 
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tiou  of  passengers  on  railroads  and  street  railroads  are  generally 
called  ''cars,"  and  occasionally  "coaches;"  seldom,  if  ever,  "car- 
riages." The  definition  given  by  the  older  lexicographers  of  the 
word  "  carriage"  was  of  the  most  general  and  indefinite  kind,  but 
that  given  by  those  writing  in  our  own  times  is  more  in  consonance 
with  the  restricted  and  more  definite  meaning  of  the  word  as  un- 
derstood by  people  in  general. 

Johnson,  in  his  dictionarv,  dating  back  130  years,  defines  the 
word  "carriage"  as  "a  vehicle;"  "that  in  which  anything  is 
carried."  In  later  years  Worcester  defines  it  as  "  any  vehicle  on 
wheels ;  especially  a  vehicle  of  pleasure,  or  for  the  conveyance  of 
passengers.  Webster,  ais  "  that  which  carries  or  conveys  on  wheels; 
a  vehicle,  especially  for  pleasure  or  for  passengers ;  sometimes  for 
burdens;  as  a  close-carriage;  a  gun-carriage."  In  the  Imperial 
Dictionary,  which  is  the  latest  authority,  "  carriage"  is  defined  as 
*^  that  which  carries,  especially  on  wheels ;  a  vehicle.  This  is  a 
general  term  for  a  coach,  chariot,  chaise,  gig,  sulky,  or  other 
vehicle  on  wheels, — as  a  common-carriage  on  trucks ;  a  block-car- 
riage for  mortars ;  and  a  tmck-carriage.  Appropriately  the  word 
is  applied  to  a  coach,  and  carts  or  wagons  are  rarely  or  never  called 
carriages."  If  the  definition  given  by  Johnson  was  the  true  defini- 
tion of  the  word  in  his  time,  it  will  be  seen  by  a  reference  to  the 
definition  in  the  Imperial  Dictionary  that  its  common  and  ordinary 
meaning  has  been  restricted  to  those  vehicles  which  are  used  for 
the  carriage  of  persons,  such  as  a  coach,  etc.,  and  does  not  include 
those  wheeled  vehicles  which  are  used  for  the  carriage  of  burdens 
only,  such  as  wagons  or  carts,  and  most  clearly  does  not  include  rail- 
road cars,  which  can  be  used  only  on  roads  properly  constructed  for 
their  use.  Neither  Webster,  Worcester,  nor  the  Imperial  Diction- 
ary mentions  railroad  cars  as  coming  within  the  common  and  ordi- 
nanr  meaning  of  the  word  "  caiTiage." 

litis  undonotedly  true  that  the  word  "carriage"  might  sometimes 
be  construed  to  include  railway  cars  and  other  vehicles  not  coming 
under  the  denomination  of  coach,  chaise,  chariot,  gig,  or  sulky. 
The  meaning  to  be  given  a  word  which  may  be  used  to  designate  a 
variety  of  things  must  in  all  cases  depend  upon  its  associations  and 
the  subject-matter  in  relation  to  which  it  is  used.  The  association 
in  whicli  the  word  is  found  in  the  bill  of  lading  in  question  in  this 
case,  to  our  minds,  clearly  points  to  a  meaning  which  excludes  the 
idea  of  a  railroad  car  or  street  railroad  car.  All  its  associates  are 
things  either  fragile  in  their  nature,  or  such  as  are  easily  damaged 
by  exposure  or  perishable.  Railroad  and  street  cars  are  not  the 
natural  associates  of  the  other  articles  mentioned  in  the  exemption 
clause.  We  must  therefore  hold  that  the  street  car  which  was  in- 
jured in  this  case  was  not  a  carriage  within  the  meaning  of  the  bill 
of  lading,  and  so  the  plaintiff  was  entitled  to  recover  upon  proof 
of  the  injury  while  in  the  possession  of  the  defendants  as  common 
carriers. 
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The  other  question  as  to  whether  there  was  sufficient  proof  in  the 
case  to  show  negligence  on  the  part  of  the  carriers,  which  was  the 
cause  of  the  injury,  becomes  immaterial,  and  we  give  no  opinion  on 
that  subject. 

The  only  other  error  relied  on  by  the  appellants  was  the  alleged 
ooif8ioiro]i*gnB.  ©iTor  iu  rejecting  the  release,  as  it  is  termed,  given  by 
S^ctfoK  "w  the  shipper  of  tlie  car  to  the  New  York  Contml  R.  R 
oomioKmE.  Qq^  ifjf^Q  think  the  release  was  properly  rejected.  The 
contract  for  carria^,  so  far  as  the  plaintiff  was  concerned,  was 
contained  in  the  bill  of  lading  ^ven  for  its  benefit  by  the  Canada 
Southern  Fast-Freight  Line.  The  release  was  not  made  by  the 
plaintiff,  nor,  so  far  as  the  evidence  in  the'  case  shows,  on  his  behalf 
fay  any  person  authorized  by  him  to  make  it. 

The  concluding  paragraph  of  the  release  shows  that  it  was  not 
made  by  the  consignee,  nor  on  his  behalf.  It  reads  as  follows : 
'^  And  in  consideration  aforesaid,  I  agree  to  indemnify  and  save 
harmless  said  company  from  any  and  all  claims  made  by  any  con- 
signee of  any  of  said  property  for  loss  or  damage  thereto,  arising 
from  any  causes  aforesaid,  while  in  the  possession  or  under  the 
control  of  said  company."  "  1,"  in  this  paragraph,  evidently  means 
the  John  Stevenson  Company  which  shipped  the  cars.  It  does  not 
act  on  behalf  of  the  consignee,  the  plaintiff,  nor  does  it  pretend  to 
do  so ;  and,  as  said  above,  there  is  no  evidence  in  the  case  which 
tends  to  show  that  the  John  Stevenson  Company  had  any  power 
or  authority  to  bind  the  plaintiffs  by  any  such  contract  or  release. 
We  find  no  error  in  the  record. 

The  judgment  of  the  county  court  is  affirmed. 

Definitions  of  Carriage! — '^Carriage'Ms  defined  as  ^*  any  vehicle  on  wheels 
or  runners  used  for  the  transportation  of  persons  or  goods.^'  Rap.  &  Law., 
Law  Diet.,  ''Carriage.''  ''A  carriage  is  a  general  term  and  will  include 
a  wagon/'  Pardee  o.  Blanchard,  19  Johns.  N.  T.  444.  In  Conway  «. 
Town  of  Jefferson,  46  N.  H.  521,  under  a  statute  which  provides  for 
the  recovery  of  damages  against  a  town,  for  injuries  done  to  the  plain- 
tifTs  ''person  or  to  his  team  or  carriage"  by  the  insufficiency  of  a  highway, 
it  was  held  that  plaintiff  may  recover  for  injuries  to  his  sled  and  load  of  coal 
thereon.  "  By  the  term  carriage,"  said  the  court,  "  they  (the  legislature)  in- 
tended to  include  whatever  carried  the  load,  whether  upon  wheels  or 
runners.  A  person  driving  a  bicycle  may  be  convicted  for  violating  a 
statute  prohibiting  the  funous  driving  of  "carriages."  "I  think,"  said 
Miller,  J.,  "the  word  carriage  is  large  enough  to  include  a  machine  such  as  a 
bicycle  which  carries  the  person  who  gets  upon  it,  and  I  think  that  such  a 
person  may  be  said  to  drive  it."  Taylor  v.  Goodwin,  4  Q.  B.  Div.  229. 
"carriage"  in  a  statute  referring  to  "wagon,  cart,  or  other  such  carria^" 
must  be  taken  to  refer  to  vehicles  "ejusdem  generis."  It  would  not  in- 
clude a  "gig."  Danby  v.  Hunter,  6  Q.  B.  20. 

Where  one  section  of  an  ordinance  provides  what  kinds  of  vehicles  shall  be 
licensed  and  the  next  what  amounts  shall  be  paid  for  such  licenses,  the  use  of 
a  general  term  of  description  in  the  latter  does  not  enlarge  the  scope  of  the 
former  section,  but,  on  the  contrary,  the  general  words  of  the  latter  are  limited 
by  the  particular  words  of  the  former.  Snyder  v.  City  of  North  Lawrence, 
8  Kan.  82. 
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The  conductor  of  a  street  railroad  car  is  not  the  driver  of  a  carriage  with- 
in the  meaning  of  section  6,  1  R.  S.,  N.  Y.,  696,  which  makes  the  owners  of 
carriages  running  upon  the  highway  for  the  conveyance  of  passengers  liable 
for  all  injuries  and  damages  done  by  a  driver  while  driving  such  carriage, 
whether  the  act  was  wilful  or  negligent.  Isaacs  v.  Third  Ave.  R.  R.  Co.,  47 
N.  Y.  122. 

The  business  of  a  travelling  circus  is  not  a  trade,  and  carriages  belonging 
to  a  circus,  and  used  for  carrying  the  band  and  other  performers  in  a  parade 
through  the  town,  are  not  carriages  **  used  solely  for  the  conveyance  of  any 
goods  or  burden  in  the  course  of  trade,"  so  as  to  be  exempt  fi;om  duty  under 
32  and  38  Vict.  c.  14,  s.  19,  subs.  6;  Speak  v.  Powell,  9  L.  R  Exchqr.  25. 


Oastanola  et  al. 

V. 

MissouBi  Pacifio  R.  R.  Co.* 

(Advance  Case,  U.  3.  Dutriet  Court,  W.  D,  Textu.     1885.) 

On  February  6,  1884,  D.  sold  to  T.  25  hogsheads  of  tobacco,  and  shipped 
them  by  rail  to  him,  taking  two  bills  of  lading,  one  marked  *'  original,"  and 
the  other  '*  duplicate."  The  **  duplicate"  bill  of  lading  and  invoice  were 
transmitted  to  T.,  and  the  *'  original "  was  attached  to  a  60-days  draft  drawn 
by  D.  on  T..  and  sent  through  a  bank  for  acceptance.  T.  on  receipt  of  the 
*' duplicate"  transferred  it  by  indorsement  to  C,  with  whom  he  had  contracted 
to  sell  the  tobacco,  and  received  payment  therefor;  and,  on  presentation  of 
the  **  original "  and  draft  the  next  day,  refused  to  accept  the  draft,  and  it 
was  returned  to  D.  On  February  24,  1884,  T.  failed,  and  D.  ordered  the 
goods,  then  in  transit,  to  be  stopped.  On  February  27  and  29,  1884,  G.  de- 
manded the  goods  of  the  railroad  company,  and  was  informed  that  they  had 
been  stopped  in  transit  by  D.  and  shipped  back  to  them ;  whereupon  C.  sued 
the  company  to  recover  the  value  of  the  goods,  claiming  to  be  an  innocent 
purchaser  for  value.  Edd,  (1)  that  the  transfer  of  the  **  duplicate"  bill  of 
lading  for  value  did  not  carry  with  it  necessarily  the  title  to  the  Koods ;  and 
(2)  that  C.  had  notice  before  he  ^aid  for  the  goods,  which  should  have  put 
him  on  inquiry  as  to  what  disposition  had  been  made  of  the  **  original "  bill 
of  lading,  and  therefore  did  not  acquire  a  legal  title  to  the  goods  that  would 
defeat  the  right  of  the  consignor  to  stop  them  in  transit. 

TuBNEB,  J. — In  this  case  the  plaintiffs  sne  defendant  for  the 
non-delivery  of  25  boxes  of  tobacco.     The  facts  devel-  TAcn. 

oped  by  the  evidence  are  substantially  as  follows : 

About  the  last  of  January,  1884  (I  think  the  28th),  a  member 
of  the  firm  of  Tumley  Bros.  &  Co.,  grocers,  residing  and  doin^ 
business  at  Galveston,  Texas,  came  to  this  place  (San  Antonio),  and 
contracted  with  this  plaintiff  for  25  boxes  of  "  Drummond  Horse- 
shoe Tobacco."  That  about  the  6th  of  February  thereafter.  Turn- 
ley  Bros.  &  Co.  gave  to  the  agent  of  the  Drummond  Tobacco  Co. 
an  order  for  tobacco ;  25  boxes  to  be  consigned  to  Tumley  Bros.  & 

*  s.  c,  24  Fed.  Repr.  271.  The  note  appended  in  this  case  was  originally 
written  by  the  editor  for  the  Federal  Reporter.  It  is  reprinted  here,  with  slight 
changes^  by  permission  of  the  West  Publishing  Company. 
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Co.  at  San  Antonio,  Texas ;  also  a  number  of  boxes  to  be  shipped 
to  them  at  Galveston.  On  the  11th  day  of  February  the 
Drnmtnond  Co.  shipped  the  tobacco,  as  ordered  by  Tnmley  Bros. 
4&  Co.,  and  taking  from  the  railroad  company  (defendant  two  bills 
of  lading,  one  stamped  " Original "  ana  the  other  "Duplicate." 
The  duplicate  bill,  together  with  the  invoice,  was  transmitted  to 
Turnley  Bros.  &  Co.,  and  the  original  bill  of  lading  was  attached 
to  a  60-days  draft,  drawn  by  the  consignors  upon  the  con&i^ees, 
and  sent  through  a  bank  to  Turnley  Bros.  &  Co.  for  acceptance. 

Turnley  Bros.  &  Co.,  upon  the  receipt  of  the  duplicate  bill  of 
lading,  delivered  the  same  to  plaintiff,  indorsed,  without  date,  as 
follows :  "  Deliver  to  M.  Castanola  &  Son."  Signed.  *'  Turnley 
Bros.  &  Co.," — which  duplicate  bill  of  lading,  together  with  an 
invoice  of  the  tobacco,  amounting  to  $270.50,  payable  in  60  days, 
or  2  per  cent  off  for  cash,  reached  Castanola  &  Son,  Febmaj-y  20, 
1884.  On  the  next  day  plaintiff  remitted  to  Turnley  Bros.  &  Co. 
the  amount  of  the  invoice,  less  2  per  cent  off.  Turnley  Bros.  & 
Co.  refused  to  accept  the  draft  attached  to  the  original  bill  of  lad- 
ing, and  same  was  returned  to  the  Drumuiond  Tobacco  Co.,  and  on 
the  24th  of  February,  1884,  Turnley  Bros.  &  Co.  failed,  and  on 
that  day  it  became  publicly  known  that  they  had  failed,  and  the 
Drumraond  Tobacco  Co.  ordered  the  goods  stopped  in  transit.  On 
the  27th  plaintiff  presented  the  duplicate  bill  of  lading  to  defend- 
ant, and  was  told  that  they  also  had  a  letter  from  Turnley  Bros.  & 
Co.,  notifying  it  of  the  transfer  of  the  tobacco  to  plaintiflEs.  On 
the  29th  of  the  same  month,  plaintiffs  again  demanded  the  tobacco, 
and  were  told  by  the  deffendant's  assent  that  the  goods  had  been 
stopped  in  transit  by  the  DrummoncT  Tobacco  Co.,  and  the  tobacco 
shipped  back  to  St.  Louis  and  delivered  to  the  Drnmmond  Tobacco 
Co.  It  is  evident  that  Tnrnley  Bros.  &  Co.  were  in  failing  circum- 
stances at  the  time  they  gave  the  order  for  the  goods  to  the  Dram- 
mond  Tobacco  Co. 

The  plaintiffs  bring  this  suit  and  seek  to  recover  of  defendant  the 
value  of  the  goods,  claiming  to  be  an  innocent  purchaser  for  value. 

The  question  fii'st  presented,  then,  is.  Is  tlie  pui*chaser,  in  the 
STATUB  OF  puRr  ^ycs  of  tlic  law,  the  owner  of  the  goods,  by  virtue  of 
puSSBnx'oF  liis  having  the  duplicate  bill  of  lading  assigned  to  him, 
*^"*-  and  having  paid  therefor?     The  position  taken  by  the 

defendant  is  that  the  duplicate  bill  of  lading  aoes  not  represent  the 
goods,  but  the  original  one  does;  and  plaintiff  purchased  at  his 
peril,  and  that  no  title  to  the  goods  passed  to  the  plaintiff ;  and 
therefore  the  Drummond  Tobacco  Co.  rightfully  exercised  their 
right  of  stoppage  m  trcmdtu.  If  this  position  be  well  taken,  that 
ends  the  controversy.  Bills  of  ladiifg  are  often  spoken  of  as  nego- 
tiable. This  is  not,  legally  speaking,  true.  They  are  for  specific 
articles,  and  not  payable  in  money,  and  are  not,  strictly  speaking, 
negotiable  commercial  paper.     See  Daniel,  Neg.  Inst.  (2d  Ed.)   p. 
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660,  §  1727.  They  are  assignable,  and  the  bill  of  lading  represents 
the  property ;  and  if  the  consignor  assigns  the  bill  of  lading  to  an 
innocent  parchaser  for  valaable  consideration,  the  title  to  the  goods 
passes  to  the  purchaser,  and  such  a  sale  would  defeat  the  ri^t  of 
stoppage  m  tramsitu  of  the  consignor.  The  difSculty  ai*ises  in  de- 
termining which  is  the  bill  of  lading  that  represents  the  goods,  and 
the  transier  of  which  carries  with  it  the  legal  title.  They  are  called 
original,  duplicate  original,  and  triplicate  originals.  This  in  one 
sense  is  true.  They  all  contain  a  receipt  for  the  goods  by  the 
transportation  company,  as  well  as  a  contract  to  transport  the  goods 
to  the  place  of  delivery,  and  to  deliver  to  the  person  entitled  tliere- 
to.  See  authority  last  cited,  section  1728.  It  cannot  be  argued 
that  each  one  of  these  bills,  independent  of  the  other,  represents 
the  goods.  If  this  proposition  be  conceded,  it  follows  as  a  logical 
sequence  that  either  some  one  of  them  must  represent  the  goods, 
or  that  the  three  or  more  (as  the  case  may  be),  taken  together,  rep- 
resent tlie  goods. 

In  the  cases  to  which  my  attention  has  been  called  the  term  used 
is,  where  the  bill  of  lading  has  been  transferred  to  an  innocent  pnr> 
chaser  for  value,  etc.,  using  the  singular  number.  As  I  have  said, 
these  bills  of  lading  are  not  strictly  negotiable,  but  were  assignable, 
and  in  some  respect  likened  in  the  commercial  world  to  original 
and  duplicate  bills  of  exchange.  It  will  hardly  be  contended,  how- 
ever, that  a  prudent  man  would  purchase  a  duplicate  bill  of  ex- 
change without  first  having  ascertained  that  the  original  had  not 
been  paid.  The  fact  that  the  second  bill  of  exchange  is  presented 
^^Sg^te  And  gives  notice  that  there  is  an  original,  which,  if  paid, 
renders  the  duplicate  of  no  value. 

Ought  this  rule  to  be  applied  here,  either  in  determining  which 
is  or  what  constitutes  the  bill  of  lading,  or  with  reference  to  the 
hona  fides  of  the  purchaser.  It  is  evident  that  the  consignors  did 
not  intend  to  part  with  title  to  the  goods  unless  Turnley  Bros.  & 
Co.  accepted  the  draft  drawn  upon  them, — ^see  Daniel,  Neg.  Inst. 
(2  Ed.)  §  1734 ;  and  if  this  controversy  were  between  the  consign- 
ors and  the  consignees  there  would  be  but  little  difficulty. 

This  case  illustrates  the  facility  with  which  a  consignee  who  is 
disposed  to  defraud  the  consignor  can  effect  his  purpose,  if  it  be 
held  that  the  duplicate  bill  represents  the  goods,  and  that  its  trans- 
fer to  a  purchaser  takes  thereby  the  legal  title  to  the  goods.  I  am 
unable  to  find  any  adjudicated  case  in  point.  I  am  constrained  to 
believe,  for  the  reasons  above  indicateo,  that  a  transfer  of  a  dupli- 
cate bill  of  lading  for  value  does  not  carry  with  it  the  legal  title  to 
the  goods,  and  that  the  purchaser  in  this  case  was  put  upon  notice 
before  he  paid  for  these  goods,  which  should  have  put  iiim  upon 
inqniry  as  to  what  disposition  had  been  made  of  the  original  bill 
of  lading ;  and  that  therefore,  under  the  facts  of  this  case,  tne  plain- 
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tiff  did  not  acquire  the  legal  title  to  the  goods,  such  as  would  de 
feat  the  right  of  the  consignor  to  stop  the  goods  while  in  transit. 
The  judgment  is  therefore  for  the  defendant,  with  costs. 

Negotiation  of  "  Duplicate"  Bill  of  Lading. — There  is  very  little  authority 
beariug  upoa  the  principal  case,  and  at  first  glance  some  of  the  dicta  appear 
to  conflict  with  Judge  Turner^s  decision.  Mr.  Smith,  Mercantile  Law,  302, 
citing  Gurney  v,  Behrend,  8  El.  &  BI.  623,  and  Gilbert  v,  Guignon,  L.  R,  S 
Ch.  App.  Oas.  16,  says:  ^'  Several  parts  of  a  bill  of  lading  signed  by  the  mas- 
ter are  generally  delivered  to  the  shipper ;  and  in  some  instances  the  partd 
have  been  indorsed  to  different  persons.  In  such  cases,  the  first  person  to 
whom  a  part  is  regularly  indorsed  is  entitled  to  the  goods."  And  Mr.  Ben- 
jamin, basing  his  remarks  on  a  decision  by  the  House  of  Lords,  says:  ''The 
person  who  first  gets  one  bill  of  lading  out  of  tbe  set  of  three  (the  usual 
number),  gets  the  property  which  it  represents,  and  needs  do  nothing  fur- 
ther to  assure  his  title,  which  is  complete,  and  to  which  any  subsequent 
dealings  with  the  other  bills  of  the  set  are  subordinate;  and  that  though  the 
shipowner  or  wharfinger,  if  ignorant  of  the  transfer  of  one  bill  of  the  set,  may 
be  excused  for  delivery  to  the  holder  of  another  bill  of  the  set  acquired  sub- 
sequently, that  fact  will  not  affect  the  legal  ownership  of  the  goods  as  be- 
tween the  holders  of  the  two  bills  of  lading."  Benjamin  on  Sales,  §  1224; 
Meyerstein  v,  Bacber,  4  En^.  &  Ir.  App.  H.  L.  817. 

The  questions  to  be  considered  are  two : 

1.  Does  the  first  transferee  in  good  faith,  without  notice  and  for  value,  of 
any  part  of  a  bill  of  lading,  take  the  goods  of  which  it  is  a  symbol,  a^inat 
all  subsequent  transferees  ?  Thompson  was  a  planter  in  Jamaica,  heavily  in- 
debted to  Caldwell  &  Co.,  in  Liverpool,  who  were  secured  by  mortgage  of 
his  estate.  He  was  also  heavily  indebted  to  France  &  Co.,  in  Liverpool 
Thompson's  agent  in  Liverpool  was  one  Fairbrother.  In  March,  1785,  Thomp- 
son shipped  in  the  Ty^r,  owned  by  France  &  Co.,  and  commanded  by  Ball, 
a  large  consignment  of  sugar  and  rum.  He  took  three  bills  of  lading  from 
Ball.  The  first  of  these  bills  covered  the  whole  cargo,  and  ordered  delivery 
to  Messrs.  Thompson  and  Fairbrother  or  their  assigns.  While  this  bill  was 
in  Thompson's  possession  in  Jamaica,  the  other  two  were  drawn  for  differ- 
ent parts  of  the  cargo,  but  together  making  up  the  whole  cargo,  and  ordered 
delivery  to  the  order  of  the  shipper  or  his  assigns,  and  were  indorsed  by 
Thompson  as  follows:  '* Deliver  the  within  to  Messrs.  Thompson  and  Fair- 
brother,  provided  they  engage  to  pay  the  net  proceeds  to  Messrs.  France 
and  nephew,  otherwise  deliver  them  to  the  order  of  James  France  and 
nephew,  on  account  of  Coppell  &  Gold  win.  The  last-named  persons  were 
agents  of  France  &  Co.,  in  Jamaica,  and  to  them  were  delivered  these  two 
bills  of  lading,  while  Thompson  still  held  possession  of  the  first  bill.  Thomp- 
son then  sent  the  first  bill  to  Fairbrother,  with  a  letter  notifying  him  some- 
what vaguely  of  having  indorsed  the  other  two  bills  to  Coppell  &  Goldwin. 
Without  communicating  this  notice  to  them,  Fairbrother  assigned  the  first 
bill  to  Caldwell  &  Co.  In  the  meantime,  Coppell  <fe  Goldwin  forwarded 
their  two  bills  to  France  &  Co.,  and  on  arrival  of  the  Tyger  in  Liverpool, 
both  Caldwell  &  Co.  and  France  &  Co.  demanded  the  goods  of  Ball,  the 
master.  He  refused  to  deliver  to  Caldwell,  who  thereupon  brought  trover 
against  Ball.  It  was  held  that  both  Caldwell  &  Co.  and  France  &  Co.,  being 
"bona  fids  holders  of  the  bills,  for  value  and  without  notice,  the  goods  were 
to  be  awarded  to  whoever  had  obtained  first  the  legal  title  and  possession, 
which  was  decided  to  be  France  &  Co.,  the  second  and  third  bills  having 
been  given  to  their  agents,  Coppell  &  Goldwin,  and  the  goods  being  in  their 
vessel  before  the  first  bUl  was  transferred  to  Caldwell.  Caldwell  «.  Ball,  1 
Term  R.  205. 
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In  this  case  it  appears  to  have  been  the  second  and  third  parts,  which, 
being  first  tranferred,  carried  the  title  against  a  subsequent  transferee  of  the 
first  bill. 

In  Meyerstein  v.  Barber,  L.  R.  2  C.  P.  88,  A  was  indorsee  of  a  bill  of 
Udiog,  <&awn  in  a  set  of  three,  making  cotton  deliverable  in  London  on 
payment  of  freight.  The  cotton  had  been  lately  landed,  under  an  entry 
made  by  A  at  a  sufferance  wharf  in  the  port  of  London,  with  a  stop  thereon 
for  freight.  On  the  4th  of  March  A  obtained  from  M  an  advance  of  $2500, 
on  the  deposit  of  two  copies  of  the  bill  of  lading,  M  assuming  the  third  to 
be  in  the  hands  of  the  master.  On  the  6th  of  March,  the  stop  for  freight 
being  then  removed.  A,  who  had  in  February  instructed  B,  a  broker,  to 
take  samples  of  the  cotton  and  to  offer  it  for  sale,  obtained  from  B  an  ad- 
vance of  $2000,  on  the  deposit  of  the  third  copy  of  the  bill  of  lading,  which 
A  had  fraudulently  retained.  On  the  11th  of  March  B,  being  informed  of 
the  prior  advance  by  M,  sent  his  copy  of  the  bill  of  lading  to  the  wharf  and 
procured  the  cotton  to  be  transferred  in  his  own  name,  and  afterwards  sold 
it  and  received  the  proceeds.  Seld,  that  the  bill  of  lading,  when  deposited 
with  M,  retained  its  full  force  and  effect;  that  there  was  therefore  a  valid 
pledge  of  the  cotton  to  M,  and  he  could  maintain  an  action  against  B,  either 
for  the  proceeds  of  the  sale  as  money  received  to  his  use,  or  for  wrongful 
conversion  of  the  cotton.     Meyerstein  9.  Barber,  L.  R.  2  C.  P.  88. 

As  intimated  above,  this  case  went  on  appeal  to  the  House  of  Lords,  wherein 
the  judgment  below  was  affirmed,  and  the  lord  chancellor  (Lord  Hatherly) 
said:  '*Now,  if  anything  could  be  supposed  to  be  settled  in  mercantile 
law,  I  apprehend  it  would  be  this,  that  when  goods  are  at  sea  the  parting 
with  the  Dill  of  lading,  be  it  one  bill  out  of  a  set  of  three,  or  be  it  one  bill 
alone,  is  parting  with  the  ownership  of  the  goods. "  Barber  v.  Meyerstein, 
L.  R.  4  Eng.  &  Ir.  App.  (H.  L.)  825.  And  Lord  Westbury  said:  *'It  is  un- 
questionable  (as  has  been  said  here  by  one  of  the  judges)  that  the  handing 
over  the  bill  of  lading  for  any  advance,  under  ordinary  circumstances,  as 
completely  vests  the  property  in  the  pledgee  as  if  the  goods  had  been  put 
into  his  own  warehouse.  There  can  be  no  doubt,  therefore,  that  the  first 
person  who,  for  value,  gets  the  transfer  of  a  bill  of  lading,  though  it  be  only 
one  of  a  set  of  three  bills,  acquires  the  property ;  and  all  subsequent  dealings 
with  the  other  two  bills  must,  in  law,  be  subordinate  to  that  first  one ;  and 
for  this  reason,  because  the  property  is  in  the  person  who  first  gets  a  trans- 
fer of  a  bill  of  lading."  Barber  v.  Meyerstein,  L.  R.  4  Eng.  &  Ir.  App.  (H.  L.) 
S36.  See,  also,  Skillingv.  Bollman,  6  Mo.  App.  76;  Michigan  Cent.  R.  Co. 
fj.  Phillips,  60  III.  191;  Railroad  Co.  v.  Wagner,  65  111.  198;  Vandover  «. 
Wilmot,  10  Ben.  223;  Zachrisson  v.  Ahman,  2  Sandf.  68;  Gurncy  v.  Behrend, 
3  £1.  &  Bl.  622. 

The  form  of  the  bill  of  lading  does  not  appear  in  the  Caldwell  Case,  9upray 
but  in  Meyerstein's  Case  it  is  shown  that  each  part  contained  the  usual  clause, 
*^one  [part]  of  which  being  accomplished,  the  others  to  stand  void.'^  These 
cases  certainly  appear  to  sustain  tho  position  of  the  text-writers  quoted  above, 
that  the  transfer  of  any  part  of  a  bill  of  lading  passes  the  property  covered 
thereby.  And  perhaps  a  good  reason  for  givincr  to  the  parts  of  a  bill  of  lad- 
ing all  the  force  of  originals  is  suggested  by  the  supreme  court  of  the  United 
States  in  deciding  that  each  part  of  a  bill  of  exchange  is  an  original.  Downes 
9.  Church,  13  Pet.  205;  and  see  Bank  of  Pittsburgh  v,  Neal,  22  How.  96.  As 
to  the  bank  upon  which  they  are  drawn,  each  part  of  a  bill  of  exchange  is 
an  original.  The  **  second  "or  **  third  "  will  be  paid  without  question  upon 
presentation;  the  only  inquiry  by  the  bank  being  of  its  own  book-keepers  as 
to  whether  it  has  paid  any  other  part  besides  that  presented.  This  is  not 
saying,  however,  that  a  person  or  bank,  asked  to  discount  a  ** second"  or 
**thiTCl"  bill  drawn  upon  another  person  or  bank,  may  safely  discount  the 
paper  without  inquiry  as  to  its  counterparts. 
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**  On  the  other  hand,  great  incoiiTenienoes  might  arise  from  compeUkg 
the  plaintiff  to  produce  the  other  parts  of  the  set,  or  to  account  for  their  non- 
production,  as  he  might  not  he  able,  satisfactorily,  to  prove  that  thej  had 
not  been  negotiated,  or  that  they  had  been  lost.  In  short,  if  the  pl&intifi, 
before  he  could  recover,  were  required  to  produce  or  to  account  for  all  the 
parts  of  the  set,  he  would  be  obliged,  in  every  case  where  the  bills  had  been 
transmitted  by  different  conveyances  abroad,  to  arm  himself  with  proofs  of 
every  stage  of  their  route  and  progress,  until  they  should  come  back  again 
into  his  hands,  as  preliminaries  to  his  right  to  recover  upon  their  being  dis- 
honored. Such  a  requirement  would  create  most  serious  embarrassments  in 
all  commercial  transactions  of  this  sort ;  and  instead  of  bills  drawn  in  sets 
being  a  public  convenience,  they  would  be  greatly  obstructed  in  their  n^o- 
tiability,  since  the  rights  and  the  remedies  of  the  holder  might  be  mateiiaUy 
impaired  thereby.'*  This  argument  seems  to  me  to  be  just  as  forcible  when 
applied  to  bills  of  lading  drawn  in  sets  as  to  sets  of  bills  of  exchange. 

d.  Is  the  case  decided  by  Judge  Turner  distinffuishable  from  those  above 
given,  so  as  to  take  it  out  of  the  rule  established  by  the  latter  ?  There  sre 
two  kinds  of  bills  of  lading  commonly  issued  by  railway  carriers:  one 
kind,  a  document  containing  the  names  of  consignee  and  destination,  de- 
scribing the  goods,  and  formulating  the  contract  of  carriage  and  delivery, 
together  with  the  conditions  made  a  part  of  it.  This  is  the  ordinary  '*  in- 
land" or  ^*  domestic*'  bill  of  lading,  and  is  given  in  all  ordinary  shipments 
where  a  bill  of  lading  is  required.  The  other  kind  of  bill  is  known  as  the 
*' export"  bill;  a  similar  document  in  substance,  but  of  somewhat  greater 
formality  and  minuteness  of  provision.  These  *' export"  bills  are  given  in 
cases  of  foreign  ** through"  shipments,  and  they  contain  a  clause  common 
to  the  genuine  maritime  bill  of  lading,  but  omitted  in  the  '* inland"  railway 
bill  just  mentioned,  namely:  **In  witness  whereof,  the  agent  signing  for  the 

said  transportation  and  steamship  companies  hath  affirmed  to [number 

of  bills  inserted  here] bill —  of  lading,  of  this  tenor  and  date,  one  of 

which  being  accomplished,  the  others  to  stand  void." 

This  is  the  prpvision  upon  which  rests  the  whole  theory  that  each  part  of 
such  a  bill  of  lading  is  an  original.  The  bill  of  lading  contained  such  ft 
clause  as  this  in  **  Meyerstein's  Case,"  above,  and  from  the  fact  that  the  bilU 
in  the  Caldwell  Case,  vapray  were  maritime  bills,  it  may  be  fairly  pre- 
sumed that  they  contained  a  similar  clause,  although  this  does  not  appear  in 
the  report  of  the  case.  Now,  the  word  **  duplicate,"  written  on  the  ordinary 
^Mnland  "  railway  bill  of  lading,  can  hardly  be  fairly  held  to  so  plainly  im- 
port originality  like  the  broad,  explicit  clause  in  the  maritime  or  ^* export' 
railway  bill.  Some  decisions  and  dicta  impute  the  force  of  an  original  to  a 
duplicate.  Thus  Burrill  says  of  duplicate:  **  That  which  is  doubled  or  twice 
made ;  an  original  instrument  repeated.  A  document  which  is  the  same  as 
another  in  all  essential  particulars.  Tindal,  C.  J.,  7  Man.  &  G.  93;  Maule, 
J.,  Id.  94.  Sometimes  defined  to  be  the  copy  of  a  thing;  but,  though  gener- 
ally r.  copy,  a  duplicate  differs  from  a  mere  copy  in  having  all  the  validity  of 
an  original."  Burrill,  Law  Diet.  *' Duplicate."  So  Abbott  defines  a  dupli- 
cate as  **a  transcript  of  a  writing  equivalent  to  the  original."  Abb.  Law 
Diet.  ** Duplicate";  citing  Benton  t>.  Martin,  40  N.  Y.  846.  See,  also,  Bout. 
Law  Diet.  ** Duplicate";  citing  Onsons  «.  Tyrer,  1  P.  Wms.  346;  Pemberton 
0.  Pemberton,  18  Yes.  310;  Roberts  «.  Round,  8  Hagg.  Ecc.  548.  See  Lewis 
«.  Roberts,  103  E.  C.  L.  29. 

But  a  well-established  popular  meaning  of  duplicate  is,  'Hhat  which  ex- 
actly resembles  or  corresponds  to  something  else;  hence  a  copy,  a  transcript, 
a  counterpart;"  Webst.  Diet.  ** Duplicate"  (4to  Ed.),  420.  And  it  is  in  the 
sense  of  **copy"  that  it  is,  in  my  opinion,. to  be  taken  when  written  across 
an  inland  bill  of  lading.  Whether  it  implies  **  originality"  or  merely  a 
^^copy,"  there  are  decisions  which  sanction  Judge  Turner's  view  that  pro- 
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dence  requires  one  buying  or  making  advances  on  a  '*  duplicate^'  bill  to  pro- 
duce or  account  for  the  **  original."  Thus,  upon  application  for  probate  of 
a  '*  duplicate*'  will,  both  copies  must,  in  England,  be  deposited  with  the 
r^pstry  of  the  court  of  probate.  Rapal je  &  L. ,  Law  Diet.  *■  *■  Duplicate ;"  Raw- 
son,  Pocket  Law  Lex. 

A  case  bearing  upon  the  point  is  Glyn,  Mills,  Ourrie  &  Co .  e.  East  &  West 
India  Dock  Co.  5  Q.  B.  Div.  129.  Goods  having  been  shipped  for  London, 
consigned  to  C.  &  Co.,  the  shipmaster  signed  a  set  of  three  bills  of  lading, 
marked  ^* First,''  **  Second,"  and  *' Third,"  respectively,  making  the  goods 
deliverable  *'to  G,  &  Go.  or  their  assigns;  freight  payable  in  London;  the 
one  of  the  bills  being  accomplished,  the  remainder  to  stand  void."  During 
the  voyage,  C.  &  Go.  indorsed  the  bill  of  lading  marked  ^' First"  to  the 
plaintifb  for  a  valuable  consideration.  Upon  the  arrival  of  the  ship  in  Lon- 
don, C.  &  Co.  entered  the  goods  as  consigned  to  them,  and  they  were  landed 
and  plaoed  in  the  custody  of  the  defendants  in  their  warehouses ;  the  master 
lodging  with  the  defendants  notice,  under  the  Merchants'  Shipping  act,  1862, 
to  detain  the  cargo  until  the  freight  should  be  paid.  C.  &  Co.  then  pro- 
duced to,  and  lodged  with,  the  defendants  the  second  part  of  the  set  of  bills 
of  lading.  The  defendants  accordingly  entered  C.  &  Co.  in  their  books  as 
caterers,  importers,  and  proprietors  of  the  goods,  and  the  stop  for  the  freight 
being  afterwards  removed,  they  delivered  the  goods  to  various  persons,  upon 
delivery  orders,  signed  by  C.  &  Co.  Held,  by  Field,  J.,  that  the  defendants 
were  liable  in  an  action  by  the  plaintifEs  for  the  value  of  the  ^oods ;  for,  without 
deciding  whether  the  master  could  have  been  exonerated  by  a  delivery  of 
the  goods  to  the  person  first  presenting  a  bill  of  lading,  the  defendants  were 
not,  by  receiving  the  goods,  subject  to  the  stop  for  freight,  placed  in  the 
same  position  as  the  master  and  entitled  to  his  rights;  and,  further,  that  in 
delivering  the  goods  upon  the  order  of  C.  &  Co.  they  had  acted  iu  a  char- 
acter beyond  that  of  mere  warehousemen,  and  were  guilty  of  conversion. 

In  deciding  this  case,  Judge  Field  said :  **  If  it  is  said  to  be  a  hardship  on 
the  defendants  that  they  should  be  liable  for  delivery  upon  the  production 
of  the  second  part  of  the  bill  of  lading,  without  any  knowledge  of  a  previous 
indorsement,  it  may  be  observed  that  they  had  the  remedy  in  their  own 
hands,  as  the  part  so  produced  was  conspicuously  marked  ^Second/  and 
they  had  only  to  require  the  production  of  the  *  First '  part,  which,  as  is  well 
known,  is  usually  sent  to  the  consignee,  and,  in  case  of  the  non-production 
of  it,  to  take  an  indemnity  before  delivery." 

'*  Indeed,  that  is  the  course  pursued  by  the  defendants  in  their  East  India 
trade,  in  which  the  original  bills  of  lading  only  are  accepted,  and,  in  case  uf 
loss,  the  defendants  require  satisfactory  proof  of  title  and  an  indemnity ; 
thus  showing  that,  in  that  trade,  at  least,  precautions  are  taken  which,  if 
taken  by  the  defendants  in  the  present  case,  would  have  protected  them, 
against  loss.  If  the  law  were  held  to  be  different  from  the  result  at  which 
I  have  anived,  the  consignee  who  had  sold  or  dealt  with  goods  to  arrive 
would  only  have  to  avail  himself  of  his  almost  necessary  earlier  knowledge 
of  the  arrival  of  the  goods  to  anticipate,  by  production  of  his  bill  of  lading, 
any  production  by  the  indorsee  of  the  original,  previously  indorsed,  and 
thus  most  seriously  affect  the  transaction  of  any  such  dealings,  which  are 
effected  solely  in  reliance  upon  the  shipping  documents."  Per  Field,  J.,  in 
Qlyn,  Mills,  C.  &  Go.  v.  East  India  Dock  Co.,  6  Q.  B.  Div.  136.  This  appears 
to  be  substantially  the  same  line  of  reasoning  adopted  bv  Judge  Turner. 

On  the  whole,  the  principal  case  appears  well  aecided,  because  (1)  if  the 
bill  of  lading,  as  may  be  fairly  presumed  from  the  fact  that  the  shipment 
was  <Mnland,"  was  an  **  inland  "  form,  it  is  not  within  the  rule  applicable  to 
maritime  or  ** export"  bills,  the  accomplishment  of  an v part  of  which  avoids 
all  the  others.  (2)  If  the  transfer  of  a  mere  duplicate  bill  of  lading  will  pass 
the  property,  then  the  way  is  opened  for  the  negotiation  of  every  ^'dupli- 

21  A.  A  E.  B.  Gas.— 6  • 
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cate^^  issued,  and  the  perpetration  of  gross  frauds  thereby.  (3)  To  require 
a  seller  or  pledgor  of  goods  in  inland  transit  to  produce  the  *'  original"  bill 
of  lading  or  to  account  therefor,  and  show  by  other  means  a  good  title  in 
himself  to  the  goods,  is  not  an  onerous  requirement,  but  one  easily  and 
quickly  met.  Ordinarily,  the  seller  or  pledgor  can  quickly  procure  the 
original  bill  of  lading;  if  he  cannot,  and  has  yet  a  good  title,  he  can  giTei 
bond  of  indenmity. 


LsNTZ 

V. 

Flzst  &  Pebe  Marquette  B.  B.  Ooi 

(58  Michigan  BeporU,  444.) 

A  merchant,  supposing  that  an  insolvent  customer  to  whom  he  had  for- 
warded goods  haa  received  and  appropriated  them,  made  an  affidavit  as  s 
creditor  under  the  assignment.  But  the  goods  had  not  been  received.  Hdd^ 
that  the  affidavit  did  not  estop  him  from  replevying  them  from  the  carrier. 

Title  by  sale  never  passes  absolutely  and  for  all  purposes  on  delivery  with- 
out payment,  except  in  sales  on  credit. 

One  who  makes  a  cash  sale  subject  to  acceptance  can  replevy  the  goodf 
from  a  common  carrier,  or  from  any  one,  unless  it  be  a  bona  fde  purchaser, 
so  long  as  the  buyer  has  neither  accepted  nor  paid  for  them,  or  recei?ed 
them,  or  had  the  ri^ht  to  compel  delivery.  And  if  payment  was  due  at 
once  the  mere  acquisition  of  possession  by  himself  or  his  assignee  could  not 
cut  off  the  vendor^s  right. 

An  assignee  of  an  insolvent  cannot  claim  anything  to  which  his  assignor 
had  no  right,  and  is  not  by  virtue  of  the  assignment,  a  Icnafide  purchaser  of 
goods  which  the  insolvent  could  not  rightfully  have  claimed. 

Error  to  Osceola. 

Replevin.     Defendant  brings  error.     Affirmed. 

Wm.  S.  Tennant  for  appellant. 

Cooper  (&  Wmsor  for  appellee. 

Campbell,  J. — Lentz  replevied  from  the  defendant  fbeing  * 
Facts.  carrier  in  possession)  two  sets  of  log- wheels  and  accom- 

panying apparatus,  which  he  had  sent  previously  from  Cadillac  to 
Keed  City,  directed  to  one  Wing,  who  had  bargained  verbally  to 
purchase  them.  This  bargain  was  made  at  Cadillac  in  May,  1883, 
and  its  tenns  were  that  plaintiff  should  get  ready  immediately  one 
set  of  wheels  which  were  in  condition  to  be  tired  and  ship  them, 
with  the  chains,  which  he  had  to  purchase,  and  to  send  on  the 
second  set  as  soon  as  he  could.  The  first  set  was  sent  about  Maj 
12,  and  the  second  June  2,  1884:,  forwarded  by  the  Grand  Rapids 
&  Indiana  R.  R.  to  Reed  City.  The  articles  were  to  be  paid  for 
as  soon  as  shipped.  After  arriving  at  Reed  City  they  remained 
there,  and  were  never  delivered  to  Wing  or  called  for  by  him,  and 
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he  never  communicated  with  Lentz.  A  clerk  of  his  (who  after- 
wards became  his  assignee),  who  testifies  that  he  had  charge  of  his 
correspondence,  says  tliat  during  Wing's  absence  he  answered  one 
of  Lentz's  letters  of  advice  by  promising  that  a  draft  should  be 
sent  immediately  on  Wing's  return.  He  did  not  identify  the  par- 
ticular time  very  clearly,  but  as  far  as  he  did  it  seems  to  have  been 
the  second  shipment.  Lentz  denies  receiving  any  letter  except  one 
on  the  second  shipment,  and  no  draft  or  payment  was  forwarded 
for  either.  Lentz  says  the  purport  of  the  fetter  was  merely  that 
the  clerk  would  remind  Wing.  There  was  no  testimony  that  this 
clerk,  Dermont,  had  any  authority  beyond  corresponding,  and  no 
pretence  of  payment  in  any  shape. 

On  the  3d  of  July,  Wing  made  a  general  assignment  to  Dermont. 
The  only  log-wheels  which  he  described  specifically  were  set  out  as 
being  about  his  mill  premises,  and  they  are  put  in  at  a  much  lower 
value  than  those  now  in  suit.  Wing  was  at  this  time  hopelessly 
insolvent,  having  debts  exceeding  $188,000,  and  assets  less  than 
$4000. 

The  assignee  swears  that  about  the  end  of  July  he  went  to  Reed 
City  and  into  the  office  of  the  Grand  Rapids  &  Indiana  B.  R.,  and 
told  them  they  had  two  sets  of  wheels  on  which  he  wanted  to  pay 
freight,  and  paid  them  eight  dollars  which  they  said  was  the  amount 
due,  and  tooK  a  receipt,  which  was  not  produced  on  the  trial.  This 
payment  was  actually  only  on  one  of  tlie  shipments  not  identified. 
He  says  that  he  had  the  wheels  delivered  to  defendant  for  shipment 
to  Wingleton.  They  were  not  so  forwarded,  and  Lentz  found 
them  on  the  3d  of  August,  replevied  them,  and  paid  the  freight 
both  for  the  original  shipments  and  for  the  return. 

On  the  trial  tne  court  below  made  the  case  to  turn  on  whether 
the  property  had  been  accepted  by  Wing,  and  the  jury  found  it 
had  not.  Some  stress  was  laid  by  defendant's  counsel  (who  repre- 
sent the  interest  of  the  assignee,  the  defendant  being  indifferent) 
on  an  affidavit  filed  by  Lentz  as  a  creditor  under  the  assignment. 
But  this  was  claimed  to  have  been  made  under  the  mistaken  belief 
that  the  property  had  been  appropriated  by  Wing,  and  it  could  not 
work  an  estoppel. 

We  think  the  charge  was  quite  as  favorable  to  defendant  as 
could  be  justified.  We  have  discovered  no  evidence  nohtlbpahsm 
which  showed  any  acceptance  at  all,  and  there  was  SfToTAclSH 
never  any  delivery  to  Wing  himself,  nor  any  right  in  "^^ 
him  to  compel  delivery  when  he  made  the  assignment.  The  sale 
was  a  cash  sale,  and  we  do  not  think  there  is  any  testimony  which 
would  justify  a  conclusion  that  title  was  to  pass  before  payment. 
Neither  would  he  have  been  oound  to  accept  the  articles,  which  he 
had  never  seen,  without  an  opportunity  to  inspect  them.  Wing 
never  saw  tliem,  and  never  had  any  personal  communication  either 
with  Lentz  or  with  the  carrier.     He  did  not  own  the  property 
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when  ne  made  the  assignment,  and  Lentz  never  made  any  oontraet 
with  the  assignee.  Assuming  that  the  case  lies  ontside  of  the 
statute  of  frauds,  the  assignee  was  not  a  bona  jide  purchaser,  and 
could  not  claim  them  if  Wing  could  not.  Payment  being  due  at 
once,  the  mere  acquisition  of  possession  could  not  be  reli^  on  by 
Wing,  if  he  had  obtained  it,  to  cut  off  Lentz's  rights.  It  is  only 
in  sales  on  credit  that  title  passes  absolutely  and  for  all  purposes 
on  delivery  without  payment.     2  Kent's  Com.  497,  and  cases. 

While  we  are  inclined  to  think  that  the  sale  was  such  as  to  be 
within  the  statute  of  frauds,  so  that  there  never  was  any  binding 
contract  whatever,  yet  this  is  not  important  on  the  present  record, 
for  it  is  very  clear  that  without  acceptance  or  payment  by  Wing, 
Lentz  could  not  lose  his  right  to  resume  possession,  as  against  any 
one  but  a  hona  fide  purchaser.  We  need  not  consider  how  far 
such  a  purchaser  could  maintain  a  right  in  articles  not  sold  on 
credit  and  not  paid  over.     Shipman  v.  Graves,  41  Mich.  675. 

The  judgment  must  be  affirmed. 

The  other  justices  concurred. 

Stoppage  in  Transit ;  Replevin  ;  Waiveri — Stoppage  in  transit  is  the  right 
of  a  vendor  of  goods  upon  credit  to  reclaim  ana  take  possession  of  them 
while  they  are  being  carried  to  the  vendee,  whose  bankruptcy  or  insolvency 
has  occurred  or  become  known  after  the  sale.  Numerous  remedies  exist  for 
the  enforcement  of  this  right,  in  case  of  a  demand  for  the  goods  and  a  re- 
fusal to  deliver  them.  Trover  lies.  Morrison  v.  Gray,  9  Bins.  260 ;  Boht- 
lingtk  «.  Inglis,  3  East,  881 ;  Inslee  e.  Lane,  57  N.  H.  454,  as  does  also  tres- 
pass on  the  case.  Calahan  v.  Babcock,  21  Ohio  St.  281;  Pottinger  «. 
Hecksher,  2  Grant  Cas.  309,  and  replevin,  the  remedy  used  in  the  principal 
case.  Benedict  «.  Schaettle,  12  Ohio  St.  615.  In  this  case  the  vendor  of 
goods  on  a  credit,  having  shipped  them,  discovered  that  the  vendee  was  in- 
solvent, and  replevied  the  goods  from  a  constable  who  had  taken  them  under 
an  order  of  attachment,  as  the  property  of  the  vendee  while  on  their  transit. 
HM,  that  the  vendor  had  a  right  to  stop  the  goods  in  transitu.  And  it  is 
not  necessary  that  the  charge  or  lien  of  the  carriers  for  freight  be  paid 
before  the  writ  of  replevin  is  issued ;  it  is  sufficient  if  it  be  paid  before 
the  goods  are  taken  from  their  possession.  Hay  v.  Mouille  &  Co.,  14  Pa. 
St.  48. 

The  right  of  stoppage  in  transit  may  be  waived  by  the  vendor,  as,  for  ex- 
ample, where  the  latter  knows  of  the  vendee^s  insolvency  at  the  time  of  the 
sale.  Buckly  v,  Furniss,  15  Wend.  137;  Conyers  9.  Ennis,  2  Mason,  236; 
O'Brien  «.  Norris,  16  Md.  122;  where  cotton  is  nominally  sold  for  cash,  but 
the  price  is  not  paid  on  delivery,  and  the  vendor  receives  on  the  following 
day  a  part  of  the  price,  and  accepts  security  for  the  balance,  the  right  to 
stop  is  waived.     Mason  v.  Elliott,  30  La.  An.  (Ft.  1)  147. 

And,  generally,  where  goods  are  purchased  and  paid  for  by  the  order,  note, 
or  accepted  bill  of  a  third  party,  without  the  indorsement  or  guaranty  of  the 
purchaser,  the  vendor  has  no  right  to  stop.  Eaton  ^.  Cook,  82  Vt.  58.  But 
the  commencement  of  an  action  againt  the  vendee  by  the  attorney  of  the 
vendor  for  the  price  of  the  goods  sold  on  credit,  without  the  vendor's  knowl- 
edge, and  before  either  was  apprised  that  the  transit  was  not  ended,  is  not  a 
waiver  of  the  ri^ht  to  stop,  if  it  asserted  within  a  reasonable  time,  and  the 
improvident  action  be  discontinued.  Calahan  «.  Babcock,  21  Ohio  St.  281. 
An  attachment  of  the  goods  by  the  vendor  while  they  are  in  transit  waives 


DSLIYEBY  BT  OABBIBB— OBDEB  OONSTBUED.  85 

his  right  to  stop  them.  Woodruff  9.  Noyes,  15  Conn.  335.  But  an  attach- 
ment of  the  goods  in  transit  by  a  creditor  of  the  vendee  will  not  defeat  the 
right.  Clark  «.  Sheriff,  4  Daly,  83;  Buckley  «.  Furniss,  15  Wend.  187; 
Benedict  t).  Schaettle,  12  Ohio  St.  515;  Wood  v.  Yeatman,  15  B.  Mon.  270; 
Woodniff  9,  Noyes,  15  Conn.  385;  O'Brien  «.  Norris,  16  Md.  122;  Hays  v, 
Monille,  14  Pa.  St.  48;  Blackmant^.  Pierce,  23  Cal.  508;  Aguirrev.  Parmalee, 
22  Conn.  473;  Blum  o.  Marks,  21  La.  Ann.  268;  Calahanv.  Babcock,  21  Ohio 
St.  281;  Rucker  v.  Donavin,  13  Kan.  251;  Morris  v.  Shryock,  50  Miss.  590; 
Seymour  9.  Newton,  105  Mass.  272 ;  Smith  v.  Goss,  1  Camp.  282. 

Neither  will  a  sale  of  goods  attached  by  order  of  court  defeat  the  right. 
The  effect  of  such  sale  is  merely  to  convert  the  goods  into  money,  which 
remains  in  the  hands  of  the  sheriff,  pending  the  determination  of  the  attach- 
ment, and  subject  to  any  claims  that  might  have  been  asserted  against  the 
goods  thenuelTes.    O'Brien  0.  Norris,  16  Md.  122. 


t)0BBDr 

V. 

MioHioAK  Ceistbal  B.  Go. 

(Adoance  Case,  Michigan,     April  29,  1885.) 

D«  shipped  by  rail,  from  Williams  station  to  Kalamazoo,  a  lot  of  bricks 
consigned  to  W.  R.,  who  refused  to  receive  them.  D.,  on  being  informed 
of  thu,  went  to  Kalamazoo,  where  the  agent  of  the  railroad  company  told 
him  he  had  kn  order  from  W.  R.  to  let  C.  have  the  brick,  and  D.  told  him 
that  was  all  right.  The  order  was  as  follows:  ^*M.  C.  R.  R., — I  have  no 
claim  on  them  brick  you  have  at  the  station  from  Williams  station.  You  can 
let  G.  have  tbenu  W.  R.*'  The  order  was  not  shown  to  D.,  but  the  bricks 
were  delivered  to  C.  D.  demanded  pay  from  W.  R.,  which  was  refused, 
and  he  brought  an  action  against  the  company  for  delivering  the  bricks  to 
the  wrong  person.    Bidd^  that  the  railroad  company  was  not  liable. 

Erbob  to  Kalamazoo. 

Wm.  A.  Lvhy  for  plaintifi  and  appellant. 

JSdwards  <&  StewaH  for  defendant. 

Chaplik,  J. — On  June  25  and  26,  1884,  plaintiff  consigned  to 
William  Ritchie,  at  E^alamazoo,  Michigan,  three  car-  facts. 

loads  of  bricks  from  Williams  station,  on  the  line  of  defendant's 
road.  Bitchie  was  notified  of  the  consignment  and  refused  to  take 
the  bricks,  whereupon  the  agent  at  the  shipping  station  was 
informed  thereof,  and  requested  to  furnish  instruction  for  the  dis- 
position of  the  bricks  as  soon  as  possible.  The  agent  indorsed  on 
the  letter  as  follows :  **  Mr.  Dobbin,  please  give  information  on  the 
above  to  me," — and  forwarded  it  to  Mr.  Dobbin.  The  next  day, 
after  he  had  received  this  letter,  Mr.  Dobbin  came  to  Kalamazoo,  and 
went  to  the  railroad  freight  office  and  saw  Mr.  Fulford,  the  de- 
fendant's agent,  who  told  him  that  he  had  an  order  from  Mr. 
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Ritchie  to  let  Mr.  Doyle  have  the  bricks,  and  plaintiflf  told  him 
that  was  all  right.  The  order  was  not  sliown  to  him  at  this  time. 
It  was  as  follows : 

"Kalamazoo,  July  2,  1884. 

"  M.  C.  K,  R., — I  have  no  claim  on  them  brick  you  have  at 
the  station  from  Williams  crofising.  You  can  let  Mr.  Doyle  have 
them. 

"W.  RncHiE." 

On  receiving  this  order  defendant  turned  the  bricks  over  to 
Mr.  Doyle.  Later,  plaintiff  demanded  pay  for  these  bricks  of  the 
consignee.  He  refused  to  pay,  and  thereupon  plaintiff  bronght 
this  suit  to  recover  the  valae  of  the  bricks  from  the  defendant,  for 
delivering  them  to  the  wrong  pei-son. 

The  circuit  judge  charged  the  jury  that  upon  the  foregoing  facte, 
as  matter  of  law,  the  company  performed  its  daty  upon 
FiciKKTTowAR^  tlic  dclivcry  of  the  bricks  to  Doyle  upon  the  order  of 
BAKT  DBLivKHT.  jjj|.^j^jg^  ^^^  ^^^^  ^.j^^  plaintiff  wos  not  entitled  to  re- 
cover. The  plaintiff  insists  that  this  charge  is  erroneous;  that 
the  order  did  not  justify  the  delivery  of  the  bricks  to  Doyle,  be- 
cause on  its  face  it  repudiated  all  claim  to  them.  But  the  order 
on  its  face  was  sufficient  authority  for  the  company  to  deliver  the 
bricks  to  Doyle.  The  statement  that  he  had  no  claim  upon  them 
was  not  a  refusal  to  receive  them,  and  the  direction  to  let  Doyle 
have  them  was  a  sufficient  acceptance  of  them  by  the  consignee 
to  justify  the  delivery  to  Doyle.  But,  further  than  that,  the 
plaintiff  ratified  the  act  upon  being  informed  of  the  facts,  and  can- 
not now  recede  and  claim  a  wrong  delivery. 

There  is  no  error  in  the  record,  and  tlie  judgment  is  affirmed. 

The  other  justices  concurred. 

Orders  for  Delivery. — ^The  defendants,  who  were  common  carriers,  had  ft 
written  order  from  the  plaintiff  ^*  to  deliver  to  F.  or  Dane  County  Bank  any 
packages  that  might  come  for  him."  They  received  at  their  express  office, 
which  was  in  the  same  building  with  the  bank,  a  package  of  $1000  for  the 
plaintiff,  and  the  bank  clerk  being  in  while  defendants  were  distributlDg 
their  goods,  they  said  to  him:  ''Here  is  a  package  for  D.  J.  B.**  (the 
plaintiff) ;  ''  will  you  take  it?"  He  answered,  *'  I  will  ask  the  bank,"  and,  re- 
turning immediately,  said,  **  Let  F.  have  it."  The  defendants'  agent  left  word 
at  the  store  of  F.  that  the  package  was  at  the  office;  F.'s  clerk  said  that  F. 
was  absent,  but  that  he  would  come  over  and  see  about  it.  He  afterwardN 
went  over  and  said  that  ''  F.  was  away  and  had  the  key  of  the  safe,  and  that 
the  defendants  would  have  to  keep  it."  The  package  was  not  offered  to 
him,  nor  was  it  entered  on  the  delivery  book,  according  to  the  custom  of  the 
company.  Held,  that  the  package  was  not  delivered,  and  that  the  companj 
was  liable.    Baldwin  «.  American,  etc.,  Co.,  28111.  107. 

''Delivered  at  the  depot  at  Whitewater  free"  was  held  to  mean  that  the 
consignees  were  not  to  be  at  any  expense  for  packing  and  hauling  the  goods 
to  the  depot.    Congar  v.  Galena  C.  U.  R.  Co.,  17  Wis.  477. 

A  statement  by  a  teamster  that  certain  flour  owned  by  his  employer  wai 
for  a  third  person  does  not  authorize  delivery  of  the  flour  to  such  person. 
Sawyer  v.  Chicago  &  N.  W.  R.  Co.,  22  Wis.  403. 
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Where  a  railway  compaDy  issued  two  delivery  orders  for  the  same  grain, 
both  orders  being  in  the  same  form,  and  containing  nothing  to  show  that 
they  related  to  the  same  consignment,  it  was  held  liable  to  third  persons 
making  advances  upon  both  orders.  Coventry  «.  Great  East.  R.  Co.,  L.  R. 
11  Q.  B.  Div.  776. 

Where  goods  are  sent  *^  order  A.  B.  &  Co.,  notify  C.,''  if' the  company 
delivers  to  C.  without  an  order  from  A.  B.  &  Co.  it  is  liable  for  a  mis- 
delivery.    Wright  e.  North.  Cent.  R.  Co.,  8  Phila,  19. 

Where  an  order  was  given  to  a  firm  of  warehousemen  authorizing  them  to 
receive  from  a  railway  company  all  goods  shipped  to  the  drawer,  after  which 
the  firm  was  dissolved,  and  a  new  firm  composed  of  a  part  of  the  members  of  the 
old  firm  was  formed,  hdd,  that  the  new  firm  derived  no  authority  from  the 
order  to  receive  the  goods  of  the  drawer.  Angell  &  Co.  «.  Mississippi  & 
Missouri  R  R.  Co.,  9  Iowa,  487. 

The  owners  of  a  lot  of  flour  which  had  been  brought  to  B.  by  a  railroad 
company,  and  which  remained  at  the  railroad  depot,  sold  fifty  barrels  there- 
of and  gave  to  the  purchasers  an  order  upon  the  company  for  the  delivery 
thereof,  and  the  purchasers  upon  presenting  the  same  received  another  order, 
or  ''fiour  check,"  for  the  same,  which,  according  to  the  usual  course  of 
business,  was  delivered  to  a  clerk  who  had  charge  of  the  actual  delivery  of 
flour  from  the  depot,  and  who  was  accustomed  to  keep  such  **  flour  checks,^' 
and  take  receipts  upon  the  back  thereof  for  flour  actually  delivered.  This 
elerk  delivered  twenty-two  barrels  of  flour  to  the  purchasers,  and  twenty- 
eight  barrels  to  other  persons  not  authorized  to  receive  them.  Eisld,  that 
the  company  was  liable  to  the  purchasers  for  the  value  of  the  twenty-eight 
barrels  without  regard  to  the  question  of  its  due  care  or  negligence.  Hall 
9.  Boston  A  Worcester  R.  R.  Co.,  14  Allen  (Mass.),  489. 


ROSENTELD 

V, 

Peobia,  D.  and  E.  Rt.  Co. 

{Advance  Cate^  Indiana,     September  24,  1885.) 

Common  carriers  may  limit  their  liability  as  insurers,  but  cannot  relieve 
themselves  from  liability  for  negligence  or  fraud  to  a  specified  sum. 

But  if  a  shipper,  for  the  purpose  of  getting  a  reduced  rate  on  his  goods, 
misrepresents  their  value  to  the  carrier,  this  is  a  fraud  which  will  preclude 
his  recovery  for  their  loss  at  a  greater  valuation. 

If  a  carrier  claims  that  by  contract  or  the  misconduct  of  a  shipper,  his 
common-law  liability  has  been  limited,  the  burden  is  upon  him  clearly  to 
show  it,  and  all  such  contracts  will  be  interpreted  most  strictly  against  the 
carrier. 

A  bill  of  lading  stipulated  that  in  case  of  loss  the  value  or  cost  at  the  point 
of  shipment  should  measure  the  amount  of  recovery.  In  the  bill  were  also 
the  letters  and  figures  **L.  &  O.  Ex.  $20.  R.  R.  Val."  These  letters  and 
figures  were  placed  there  without  the  shipper's  knowledge,  were  illegibly 
written,  and  their  meaning,  ''Leaks  and  outs  excepted,  $20  railroad  valuation," 
was  unknown  to  him.  Held,  that  he  was  entitled  to  recover  the  value  of  the 
gopds  at  the  point  of  their  shipment. 
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Appeal  from  Vanderburg  circuit  court. 
C.  Z.  Wedding  for  appellant. 
Defnhy  <fe  Kunder  for  appellee. 

2i0LLABS,  J. — Appellant  delivered  to  appellee  a  barrel  of  whiskey 
factb.  to  be  transported  and  delivered  to  James  O'Brien  at 

Litchfield,  Illinois.  It  was  never  delivered,  and  appellant  brought 
this  action  to  recover  its  value.  When  it  was  delivered  to  appellee, 
appellant  rceived  from  its  agents  a  bill  of  lading.  In  that  there  is 
a  statement  of  the  name  and  residence  of  the  consignee,  and  a 
description  of  the  article  as  "  1  bbl.  whiskey,  of  400  pounds  weight." 
Following  the  statement  there  is  a  blank,  followed  by  printed  stipu- 
lations, one  of  which  reads  thus  :  "  In  the  event  or  loss  of  damage 
under  the  provisions  of  this  agreement,  the  value  or  cost  at  the  point 
of  shipment  shall  govern  the  settlement  of  the  same."  In  the  blank 
there  are  letters  and  figures  which  witnesses  say  are  "L.  &  O.  Ex. 
$20.  R.  R.  Val.,"  but  tliey  are  so  run  together  and  illegible  that  it 
would  be  impossible  for  any  one  not  knowing  for  what  they 
were  intended  to  decipher  them  all.  The  interpretation  of  these 
characters,  as  given  by  the  agents  of  the  railway  company,  is, 
"  Leaks  and  outs  excepted,  $20  railroad  valuation."  The  conten- 
tion in  behalf  of  the  railway  company  is  that  because  of  those  char- 
acters in  the  bill  of  lading  appellant  is  limited  in  his  recovery  to 
$20,  and  the  interest  on  that  amount  from  the  time  the  whiskey 
shonld  have  been  delivered.  The  court  below  adopted  this  theory, 
rendered  judgment  for  appellant  for  $21.40,  although  the  barrel  of 
whiskey  was  shown  to  have  been  worth  $96.  On  Hie  other  hand, 
appellant  contends  that  the  printed  stipulations  as  to  the  amount 
of  recovery  should  control,  and  that  if  the  characters  in  the  blank 
space,  witn  the  interpretation  given  them  by  M'itness,  shonld  be 
regarded  as  a  part  of  the  contract,  it  would  oe  such  a  contract  as 
the  court  shonld  not  uphold.  Thus  we  have  questions  presented 
by  the  argument  of  counsel — First,  can  a  railway  company  make 
and  enforce  a  contract  limiting  the  amount  against  it  lor  the  loss 
of  articles  received  by  it  for  transportation  as  a  common  carrier! 
Second,  do  the  characters  in  the  blank  in  any  way  have  the  force 
and  effect  of  a  contract  binding  upon  appellant?  These  in  their 
order. 

It  is  the  settled  law  of  this  State,  abundantly  supported  by  authority 
RULE  A8  TO  u-  Rud  rcason,  that  while  common  carriers  may  by  contract 
LiTY.  limit  their  liability  as  insurers,  they  cannot  by  contract 

relieve  themselves  from  the  consequences  of  their  own  negligence 
or  fraud.  The  law  will  not  allow  a  common  carrier  to  conti'act  to 
be  safely  negligent  or  dishonest.  Michie^an  Southern  &  N.  I.  R. 
Co.  V.  Heaton,  37  Ind.  448 ;  Ohio  &  M.  Ry.  Co.  v,  Selby,  47  Ind. 
471 ;  St.  Lonis  &  S.  E.  Ry.  Co.  v.  Smuck,  49  Ind.  302 ;  Adams 
Exp.  Co.  v.  Fendrick,  38  Ind.  150 ;  Indianapolis,  P.  &  C.  R.  Co. 
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r.  Allen,  31  Ind.  394.     See  Lawson,  Carr.  §  31  et  seq,,  and  the 
nnmerous  cases  there  cited. 

In  the  case  of  Railroad  Co.  v.  Lockwood,  17  Wall.  357,  after  hold- 
ing that  common  carriers  cannot  contract  against  their  liability  for 
negligence,  the  conrt  reached  the  following  conclusions :  (1)  That 
a  common  carrier  cannot  lawfully  stipulate  for  exemption  from  re- 
sponsibilitj  when  such  exemption  is  not  just  and  reasonable  in  the 
eye  of  the  law ;  (2)  that  it  is  not  just  and  reasonable,  in  the  eye  of 
the  law,  for  a  common  carrier  to  stipulate  for  exemption  from  re- 
sponsibility for  the  negligence  of  himself  or  his  servants."  Under 
these  rnles,  and  the  elaborate  reasoning  upon  which  they  are  based, 
may  common  carriers  arbitrarily,  or  by  contract,  place  a  value  upon 
articles  received  for  carriage,  and  in  this  way  limit  the  amount  of 
recovery  against  them  in  case  of  loss  ?  If  they  may  conti*act  against 
all  liability  for  loss  by  means  other  than  their  own  negligence  or  fraud, 
of  course  they  may  contract  for  the  amount  of  recovery  in  such  cases. 
But  in  case  of  a  loss  through  their  negligence  or  fraud,  the  same 
reasons  at  first  view  would  seem  to  exist  against  contracts  limiting  the 
amount  of  i^ecovery  as  exist  against  contracts  for  total  exemption. 
And  hence  some  of  the  courts  have  held  such  contracts  invalid. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v,  Simpson,  30  Kan.  645 ;  s.  c, 
2  Pac.  Rep.  821 ;  U.  8.  Exp.  Co.  v.  Backman,  28  Ohio  St.  144 ; 
Black  V.  Goodrich  Transp.  Co.,  55  Wis.  319 ;  s.  c,  13  N.  W.  Rep. 
244 ;  Monlton  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  31  Minn.  85 ;  s.  c, 
12  Am.  &  Eng.  R.  R.  Cas.  13. 

If,  without  any  representation  of  value  by  the  shipper,  or  a  re- 
quest of  him  for  a  statement  of  value,  and  without 
notice  and  contract,  and  a  yaluable  consideration,  the  tioh  of  valub 
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carrier  should  place  a  value  upon  the  articles  received 
for  carriage,  that  would  not  bind  the  shipper.  In  such  case  he  would 
clearly  have  the  right  to  recover  the  full  value  of  the  articles 
lost  by  the  carrier.  If,  on  the  other  hand,  for  the  purpose  of  get- 
ing  reduced  rates,  the  shipper  should  place  a  value  upon  the  article 
for  carriage,  or  if  by  any  kind  of  artifice  he  should  induce  the 
carrier  to  place  a  lower  value  upon  the  articles,  and  thus  get  re- 
duced rates,  it  seems  to  be  settled  by  the  weight  of  authority  that 
he  could  not  recover  beyond  the  value  so  fixed  by  him,  or  the 
value  which,  by  deceit,  he  caused  the  carrier  to  fix.  To  hold 
otherwise  would  be  to  enable  the  shipper  to  take  advantage  of  his 
own  wrong.  Carriers  have  the  right  to  fix  their  charges  according 
to  the  value  of  the  article  to  be  carried.  The  greater  the  value, 
the  greater  the  responsibility  and  liability  in  case  of  loss.  For 
assuming  these,  the  cairier  is  entitled  to  charge  increased  compen- 
sation. Lawson,  Carr.  88,  89,  and  cases  there  cited.  If  the  snip- 
per may,  by  false  statements  or  artifice,  deceive  the  carrier  as  to 
value,  and  thus  set  lower  rates,  and  still  recoyer  from  the  carrier 
the  full  value,  ne  is  enabled  to  consummate  a  wrong  upon  the 
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carrier  which  sliould  not  be  sustained  by  the  conrts.  Graves  v. 
Lake  Shore  &  M.  S.  E.  Co.,  137  Mass.  33 ;  s.  c,  16  Am.  &  Eng. 
E.  E.  Cas.  108 ;  Hart  v.  Pennsylvania  E.  E.  Co.,  112  U.  S.  331 ;  s.  c, 
18  Am.  &  Eng.  E.  E.  Cas.  60i.  To  hold  the  carrier  liable  in  such 
a  case  for  the  full  value  of  the  ai-ticle,  beyond  the  representations  of 
the  shipper,  would  seem  to  be  neither  just  nor  reasonable,  and  if 
neither  just  nor  honorable,  such  a  holding  is  not  demanded  by  any 
considerations  of  public  policy.  This  limitative  liability  is  not 
regarded  as  in  connict  with  the  general  rule  that  common  carriers 
cannot,  by  contract,  limit  their  liability  for  loss  occurring  through 
their  negligence,  but  as  an  exception  to  it.  2  Greenl.  Ev.  §  215 ; 
Lawson,  Carr.  87,  and  cases  there  cited ;  Story,  Bailm.,  §§  665-567 : 
Cole  V,  Goodwin,  19  Wend.  251. 

Another  rule  of  the  law  that  seems  to  be  settled  by  the  weight 
coNOTBucTioH  ^^  authorfty  is  that  if  the  carrier  claims  that,  by  Con- 
or LMiTATiow  tract  01*  the  misconduct  of  the  shipper,  his  commor- 
law  liability  has  been  limited,  the  burden  is  upon  him 
to  clearly  show  it,  and  that  all  such  contracts  will  be  interpreted 
most  strictly  against'  the  carrier.  In  the  case  of  St.  Louis,  etc.,  Rj. 
Co.  V.  Smuck,  49  Ind.  302,  this  court  said :  "  But,  in  our  opinion, 
contracts  not  clear  in  their  meaning,  by  which  common  carriers 
seek  to  avoid  the  responsibility  which  the  law  imposes  upon  them, 
should  be  construed  most  strongly  againt  them."  Indianapolis  & 
Cen.  E.  Co.  v.  Cox,  29  Ind.  360 ;  Lawson,  Carr.  §§  135-246,  and 
cases  there  cited.  And  so,  too,  that  carriers  may,  by  fixing  value, 
limit  their  common-law  liability,  it  must  be  shown  that  the  shipper 
had  some  kind  of  knowledge  of  such  fixing  of  value,  and  for  a 
sufiicient  consideration  consented  thereto,  or  that  his  statements  or 
conduct  justified  the  carrier  in  so  fixing  the  value,  as  we  have 
before  stated. 

Tested  by  these  rules  of  the  law,  how  stands  the  case  before  us? 
uidimLuoiBLB  As  we  have  seen,  there  is  an  express  and  definite  stip- 
OTWNOLun-'  ulation  in  the  bill  of  lading  that  in  case  of  loss  the 
AnowojvALUB.  value  or  cost  at  the  point  of  shipment  shall  measure 
the  amount  of  recovery.  To  overthrow  this  specific  stipulation, 
appellee  relies  upon  the  figures  and  letters  in  the  blank,  which,  as 
we  have  seen,  are  so  written  that  no  one  could  read  or  interpret 
them,  unless  he  had  previous  knowledge  of  their  import.  We 
think  that  it  would  not  be  reasonable  to  hold  that  these  shall  over- 
throw the  express  and  plainly  printed  stipulations  above  referred 
to,  and  that  the  only  proper  and  reasonable  construction  of  the 
contract  is  that  it  fixes  the  amount  of  recovery,  in  case  of  loss,  at 
the  value  of  the  barrel  of  whiskey  at  the  point  of  shipment. 

The  evidence  shows  that  the  agents  of  appellee  put  the  letters 
and  figures  upon  the  bill  of  lading  without  tne  knowledge  or  con- 
sent of  appellant.  He  had  no  underetanding,  or  knowledge  of 
their  import,  except  what  they  of  themselves  import,  and  that  was 
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practically  nothing.  He  made  no  representations  as  to  the  value  of 
the  barrel  of  whisKey,  nor  was  he  asked  to  make  any.  The  testimony 
by  the  agents  of  appellee  tends  to  show  that  less  freight  was  charged 
than  would  have  been  charged  had  the  value  been  stated  at  a  greater 
amoaut ;  bnt  there  is  no  evidence  that  appellant  was  a  party  to 
such  an  arrangement,  nor  that  he  had  any  knowledge  of  it.  There 
is  evidence  that  he  had  accepted  several  like  bills  of  lading  for  barrels 
of  whiskey  shipped,  but  they  of  themselves  would  not  furnish  any 
information  that  the  carrier,  by  such  letters  and  figures,  was  limit- 
ing its  liability — first,  because  the  letters  and  figures  could  not  be 
intelligently  deciphered  by  the  shipper;  and,  second,  if  they  could, 
they  would  not  be  sufficient  to  overthrow  and  destroy  the  plainly 
printed  stipulation  that  the  damages  should  be  measured  by  the 
value  at  the  point  of  shipment. 

We  do  not  regard  this  as  a  case  to  be  settled  upon  a  conflict  of  the 
evidence,  but  as  a  case  where  there  is  no  evidence  at  all  to  bind  the 
shipper  to  the  value  as  so  fixed  by  the  carrier.  For  these  reasons,  we 
think  that  the  judgment  should  be  reversed.  Other  questions  are 
discussed  by  counsel,  but  it  does  not  seem  necessary  that  we  shall 
now  decide  them. 

The  judgment  is  reversed,  with  costs,  with  instructions  to  the 
court  below  to  sustain  appellant's  motion  for  a  new  trial,  and  pro- 
ceed in  accordance  with  tnis  opinion. 

Limitation  of  Liability  to  a  Specified  Sum :  Valid.—  Many  cases  present  rul- 
ings upon  this  sabject.  A  special  contract  that  the  value  at  the  time  and 
place  of  shipment,  not  to  exceed  fifty  dollars  per  bead,  should  be  the  measure 
of  recovery  has  been  held  reasonable,  and  the  measure  of  the  carrier's  liabil- 
ity. The  8.  &  N.  Ala.  Ry.  Co.  v,  Henlein,  52  Ala.  606.  A  stipulation  that 
the  measure  of  recovery  for  horses  should  be  two  hundred  dollars  per  head 
was  held  binding,  although  one  of  the  horses  killed  was  worth  fifteen  thou- 
sand dollars.  Hart  v,  Penn.  R.  R.  Co.,  7  Fed.  Repr.  680.  In  England  by 
statute  damages  for  injury  to  a  horse  are  limited  to  £50,  unless  at  the  time 
of  delivery  a  greater  value  is  declared.  Hodgman  v.  W.  M.  Ry.  Co.,  83  L. 
J.  (Q.  B.)  283;  See  also  McCance  v,  L.  &  N.  W.  Ry.  Co.,  7  H.  &  N.  477; 
and  in  Hill  «.  L.  &  N.  W.  Ry.  Co.,  42  L.  T.  518,  a  ram  was  negligently  in- 
jured. No  declaration  of  value  was  made  at  the  time  of  shipment,  and  it 
was  decided  that  the  liability  was  limited  to  the  amount  specified  in  the 
Railway  and  Canal  Trafilc  Act.  In  Massachusetts,  the  Supreme  Court  says: 
'  *  The  stipulation  that  they  (a  railway  company)  should  not  under  any  cir- 
cumstances be  held  liable  beyond  the  sum  of  $200  for  injury  to  or  less  of  any 
single  animal  was  a  proper  and  lawful  mode  of  securing  a  due  proportion 
between  the  amount  for  which  they  might  be  responsible  and  the  freight 
which  they  received,  and  of  protecting  themselves  against  extravagant  and 
fanciful  valuations.  Squire  v.  New  York  Central  R.  R.  Co.,  98  Mass.  245, 
citing  Clay  v.  Willan,  1  H.  Bl.  297;  Harrison  v.  London  B.  &  S.  C.  R.  Co., 
2  B.  &  B.  122;  Orange  County  Bank  «.  Brown,  9  Wend.  86.  In  New* 
burgher  v.  Howard,  etc.,  Ex.  Co.,  6  Phila.  174,  the  express  receipt  was  as 
follows:  "The  holder  shall  not  demand  beyond  the  sum  of  fifty  dollars,  at 
which  the  article  forwarded  is  hereby  valued,  unless  otherwise  herein  ex- 
pressed, or  unless  specially  insured  and  bo  specified  in  the  receipt."  No  in- 
surance was  made  and  nothing  to  vary  the  effect  of  this  clause  was  shown. 
It  was  held  that  the  carriers  were  liable  only  to  the  amount  of  fifty  dollars. 
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In  New  York  the  rule  appears  well  settled  that  where  a  carrier  by  his  con- 
tract, limits  his  liability  to  a  specified  timouDt  in  case  the  vailue  of  goods 
delivered  for  carria^  is  not  stated  by  the  shipper,  if  goods  of  greater  value 
are  so  delivered,  silence  on  the  part  of  the  shipper  as  to  the  real  value 
although  there  is  no  inquiry  by  the  carrier,  and  no  artifice  to  conceal  the 
value  or  to  deceive,  is  a  legal  fraud,  which  discharges  the  carrier  from  liabil- 
ity for  ordinary  negligence  for  an  amount  exceeding  the  limitation  of  the 
contract.  Magnin  «.  Dinsmore,  70  N.  Y.  411.  Bee  also  s.  c,  56  N.  Y.  168; 
62  N.  Y.  85 ;  Belger  «.  Dinsmore,  51  N.  Y.  166. 

A  similar  ruliDg  was  made  in  Earnest  «.  Express  Co.,  1  Woods,  578, 
wherein  it  was  held  that  common  carriers  have  a  right  to  demand  good  faith 
and  fair  dealing  from  those  whom  they  serve.  So  where,  by  notice  brought 
home  to  a  shipper,  an  express  company  made  known  that  it  would  not  be 
liable  to  a  ^eat«r  amount  than  fifty  dollars  for  the  loss  of  unvalued  packages, 
and  the  shipper,  to  avoid  paying  the  regular  charges  of  the  company,  failed 
to  disclose  the  value  of  a  package  delivered  for  carriage,  and  led  the  com- 
pany to  treat  it  as  of  small  value,  whereby  it  was  lost,  it  was  held  that  the 
shipper  could  only  recover  fifty  dollars,  although  the  package  was  of  much 
greater  value,  ana  although  the  company,  had  the  value  of  the  package  been 
made  known  to  it,  might  have  been  considered  guilty  of  negligence. 

In  a  similar  case  in  Illinois,  Oppenbeimer  v.  U.  8.  Express  Co.,  69  111.  62, 
such  a  limitation  of  liability  was  sustained,  and  it  was  pointed  out  that  a 
distinction  exists  between  the  effects  of  those  notices  by  a  carrier  by  which 
it  is  sought  to  discharge  him  from  duties  which  the  law  has  annexed  to  his 
employment  and  those  designed  simply  to  insure  good  faith  and  fair  deal- 
ing on  the  part  of  his  employer.  In  the  former,  notice  without  assent  to  the 
attempted  restriction  is  ineffectual,  while,  in  the  latter,  actual  notice  alone 
will  be  sufficient.  See  also  Orange  Co.  Bank  v.  Brown,  9  Wend.  86;  2 
Oreenlf.  Ev.,  Sec.  215 ;  Ang.  on  Carriers,  sec.  245 ;  Farmers  and  M.  Bank  r. 
Champlain  TranF.  Co.,  23  Vt.  186;  Moses  c.  Boston  &  M.  R.  R,,  4  Foster, 
N.  H.,  85;  Western  Trans.  Co.  v.  New  hall  et  al.,  24  III.  466. 

M.  delivered  to  an  express  company  for  transportation  a  trunk  with  con- 
tents of  the  value  of  $4172,  taking  a  receipt  exempting  the  company  from 
loss  by  fire  and  from  liability  beyond  $50,  **at  which  sum  said  property  b 
hereby  valued,  unless  the  just  and  true  value  thereof  is  stated  herein,^'  The 
value  of  the  trunk  and  contents  was  not  stated  in  the  receipt,  Through  the 
negligence  of  the  employees  of  a  railroad  company  employed  by  the  express 
company  to  transport  the  property,  it  was  destroyed  by  fire.  In  a  suit  by  M. 
against  the  express  company  for  the  value  of  the  property.  Held,  that  the 
limitation  of  the  liability  to  $50  is  binding  on  M.,  as  a  reasonable  condition. 
Muser  et  al.  v,  Holland,  Treas.  Am.  Ex.  Co.,  17  Blatchford,  412. 

In  Elkins  v.  Empire  Transportation  Co.,  81*  Pa.  St.  315,  by  a  bill  of  lading 
of  a  transportation  company,  loss  occurring  during  the  transportation  Wf& 
to  be  ^*  computed  at  the  value  of  the  cost  of  the  goods  at  the- time  and  place 
of  shipment.''  A  tariff  of  rates  of  freight  put  ^^  high  wines''  in  the  first  class, 
and  in  the  fourth  class  ''high  wines"  .  .  .  *'at  an  agreed  valuation,  not 
exceeding  $20  per  barrel;"  the  freight  for  first  class  was  $1.60,  for  fourth 
class  50  cents  per  100  pounds,  the  rate  of  freight  written  in  the  bill  was 
**50  cents  per  100  pounds;"  and  ''valuation  $20  per  barrel."  Held,  that 
this  valuation  and  rate  were  controlling  parts  of  the  bill,  and  loss  occurring 
to  the  goods  was  to  be  estimated  at  $20  per  barrel. 

In  Hart «.  Penn.  R.  Co.,  5  Sup.  Ct.  Repr.  151 ;  7  Fed.  Repr.  680,  the  Supreme 
Court  of  the  United  States  laid  down  the  following  rule :  Where  a  contract 
of  carriage,  signed  by  the  shipper,  is  fairly  made  with  a  railroad  company, 
agreeing  on  a  valuation  of  the  property  carried,  with  the  rate  of  freight 
based  on  the  condition  that  the  carrier  assumes  liability  only  to  the  extent 
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of  the  agreed  Taluation,  even  in  case  of  loss  or  damage  by  the  negligence 
of  the  carrier,  the  contract  will  be  tipheld  as  a  proper  and  lawful  mode  of 
securing  a  due  proportion  between  the  amount  for  which  the  carrier  may  be 
xesponsible,  and  the  freight  he  receives,  and  of  protecting  himself  against 
extravagant  and  fanciful  valuations. 

This  rule  waS  applied  in  the  following  case:  H.  shipped  five  horses,  and 
other  property  by  a  railroad  in  one  car  under  a  bill  of  laaing  si^ed  by  him, 
which  stated  that  the  horses  were  to  be  transported,  *^upon  the  following^ 
terms  and  conditions,  which  are  admitted  and  accepted  by  me  as  just  and 
reasonable.  First,  to  pay  freight  thereon^*  at  a  specified  rate,  '*on  the  con- 
dition that  the  carrier  assumes  a  liability  on  the  stock  to  the  extent  of  the 
following  agreed  valuation :  If  horses  or  mules,  not  exceeding  two  hundred 
dollars  each.  ...  If  a  chartered  car,  on  the  stock  and  contents  in  same, 
twelve  hundred  dollars  for  the  car-load.  But  no  carrier  shall  be  liable  for 
the  acts  of  the  animals  themselves,  .  .  .  nor  for  loss  or  damage  arising  from 
condition  of  the  animals  themselves,  which  risks,  being  beyond  the  control 
of  the  company,  are  hereby  assumed  by  the  owner,  and  the  carrier  released 
therefrom.^^  By  the  negligence  of  the  railroad  company  or  its  servants,  one 
of  the  horses  was  killed  and  the  others  injured,  and  the  other  property  was 
lost.  In  a  suit  to  recover  the  damages,  it  appeared  that  the  horses  were  race- 
horses, and  the  plaintiff  offered  to  show  damages,  based  upon  their  value, 
amounting  to  over  $^,000.  The  testimony  was  excluded,  and  he  had  a 
verdict  for  $1200.  On  a  writ  of  error,  brought  by  him,  Tidd^  (1)  the  evidence 
was  not  admissible,  and  the  valuation  and  limitation  of  liability  in  the  bill 
of  ladin^^  were  just  and  reasonable,  and  binding  on  the  plaintiff;  (3)  the  terms 
of  the  limitation  covered  a  loss  through  negligence. 

The  court  said:  ^'The  subject-matter  of  a  contract  may  be  valued  or  the 
damages  in  case  of  a  breach  may  be  liquidated  in  advance.  In  the  present 
case  the  plaintiff  accepted  the  valuation  as  ^^  just  and  reasonable."  The  bill 
of  lading  did  not  contain  a  valuation  of  all  animals  at  a  fixed  sum  for  each, 
but  a  graduated  valuation  according  to  the  nature  of  the  animal.  It  does 
not  appear  that  an  unreasonable  price  would  have  been  charged  for  a  higher 
valuation.  The  decisions  in  this  country  are  at  variance.  The  rule  which 
we  regard  as  the  proper  one  in  the  case  at  bar  is  supported  in  Squire  v.  N.  Y. 
Central  R  Ck>.,  98  Mass.  289;  Hopkins  v,  Westcott,  6  Blatchf.  64;  Belgier  «. 
Dinsmore,  51  N.  Y.  166;  Oppenheimer  «.  U.  S.  Express  Co.,  69  III.  62;  Ma- 
gnin  «.  Dinsmore,  56  N.  Y.  168,  and  62  N.  Y.  85,  and  70  N.  Y.  410;  Ear- 
nest e.  Ex.  Co.,  1  Woods,  578;  Elkins  «.  Empire  Trans.  Co.,  81*  Pa.  St. 
315;  South  &  North  Ala.  R  Co.  o.  Henlein,  52  Ala.  606;  Same  v.  Same,  56 
Ala.  868;  Muser  o.  Holland,  17  Blatchf.  412;  Harvey  o.  Terre  Haute  R  Co., 
6  Am.  &  Eng.  R  R.  Cas.  293;  and  Graves  o.  Lake  Shore  R  Co.,  187  Mass. 
33.  The  contrary  rule  is  sustained  in  Southern  Ex.  Co.  v.  Moon,  89  Miss. 
822;  City  of  Norwich,  4  Ben.  271;  U.  S.  Exp.  Co.  tj.  Backman,  28  Ohio  St. 
144 ;  Black  «.  Goodrich  Trans.  Co.,  55  Wis.  819 ;  Chicago,  St.  Louis  &  N. 
O.  R  Co.  «.  Abels,  60  Miss.  1017;  Kansas  City  R.  Co.  o.  Simpson,  80  Kan.  645; 
B.  c,  16  Am.  &  Eng.  R  B.  Cas.  158;  and  Moulton  o.  St.  Paul,  etc.,  R.  Co., 
31  Jiinn.  85;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  18.  We  have  given  considera- 
tion to  the  views  taken  in  these  latter  cases,  but  are  unable  to  concur  in 
their  conclusions." 

Same :  Not  Valid.— In  McCune  v.  B.  C.  R  &  N.  R.  Co.,  52  Iowa,  600,  a 
regulation  of  a  railway  company  to  the  effect  that  no  valuable  live-stock 
shall  be  received  for  shipment  until  a  contract  is  signed  by  the  owner  releas- 
ing the  company  from  all  liability  for  injury  to  such  stock  in  shipment, 
above  the  value  of  ordinary  stock,  is  void  under  section  1808  of  the  Iowa 
Code. 

In  Minnesota,  by  the  terms  of  a  contract  for  the  transportation  of  a  car-load 
of  horses,  the  railway  company  was  discharged  from  any  liability  for  any 
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cause,  excepting  the  wilfal  negligence  of  its  agents.  By  other  terms  of  the 
contract  it  was  agreed  that  in  case  of  total  loss  the  damage  should  in  do 
case  exceed  the  sum  of  $100  per  head.  The  contract  was  construed  as,  in 
effect,  an  agreement  for  absolute  exemption  from  liability  except  for  wilfal 
negligence ;  and  in  case  such  contract  of  exemption  should  not  be  sustained, 
then  that  the  liability  should  be  limited  to  the  sum  named.  Hdd,  not  yalid 
as  exempting  the  railway  company  in  whole  or  iu  part  from  liability  for  its 
own  negligence,  to  the  extent  of  the  value  of  the  property.  Moulton  t.  St. 
Paul  M.  &  M.  R.  Co.,  31  Minn.  86;  s.  c.  12  Am.  <&  Eng.  R.  R.  Cas.  13. 

In  Kansas  where  a  horse  was  shipped  by  rail,  and  the  bill  of  lading  was 
signed  by  the  carrier  and  by  the  agent  of  the  shipper,  and  provided  that 
^^  value  not  to  exceed  tlOO,'^  which  was  arbitrarily  inserted  in  the  bill  of 
lading  by  the  carrier,  and  the  horse  was  injured  by  the  carrier's  negligence, 
it  was  held  that  the  recovery  was  not  limited  to  $100.  Kansas  City,  St.  J. 
<&  C.  B.  R.  Co.  V.  Simpson,  30  Kans.  645;  s.  c,  16  Am.  &  Ener.  R  R.  Cas.  158. 
.  In  Wisconsin  it  was  held  that  the  words  ^^.iquor  carried  at  val.  $30  per 
bbl.'*  stamped  upon  the  face  of  a  receipt,  if  they  can  be  construed  into  a  con- 
tract to  limit  the  liability  of  the  carrier  to  the  sum  of  $20  in  case  of  loss, 
must  be  so  construed  as  to  limit  such  liability  only  in  case  of  loss  without 
the  fault  of  the  carrier.    Black  v.  Goodrich  Trans.  Co.,  65  Wis.  819. 
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BUOELET  et  cH. 
(Advcmee  Cats,  IlUnaia,     June  13,  1885.) 

A  worthless  check  is  not  a  payment  for  goods  sold. 

When  grain  is  received  by  car  in  Peoria,  it  is  the  custom  of  the  Board  of 
Trade  at  that  place  to  inspect  it  and  to  make  two  inspection  tickets,  one  of 
which  is  put  on  the  car  and  the  other  delivered  to  the  owner.  Plaintiff  re- 
ceived ana  had  inspected  a«ar-loadof  oats,  and  subsequently  ordered  them  de- 
livered by  the  railway  company  to  its  elevator,  which  was  done.  Plaintiff 
then  sold  the  oats  to  P,  ana  delivered  to  him  the  inspection  ticket  with  the 
price  of  sale  marked  on  it  and  the  letter  **  A'*  to  indicate  the  elevator  where 
the  ^rain  was  stored.  P  save  plaintiff  a  check  to  pay  for  the  oats,  and^  pre- 
senting the  inspection  ticket  at  the  elevator,  directed  them  to  be  shipped, 
which  was  done,  the  elevator  (railway)  company  inferring  from  P^s  posses- 
sion of  the  inspection  ticket  that  P  was  owner  of  the  grain.  BM,  that  pos- 
session of  the  inspection  ticket  was  no  evidence  of  ownership  or  authoritj 
to  receive  the  grain,  and,  P's  check  proving  worthless,  that  the  railway  com- 
pany were  liable  for  the  oats. 

Appeal  from  Second  District. 

StevenSy  Zee  <&  Morton  for  appellant,  Peoria  &  P.  U.  Ey.  Co. 
PvUrhaugh  dk  PuterbaugK  for  appellees,  Warren  E.  Sucklej 
and  others. 

Scott,  J. — On  the  trial  of  this  case  defendant  submitted  numer 
ons  propositions  to  be  held  as  law  applicable  to  the  ease,  most  of 
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which  were  refused,  and  on  that  decision  of  the  conrt  the  questions 
of  law  discussed  arise. 

In  order  to  determine  whether  the  rulings  of  the  court  on  the 
propositions  submitted  were  erroneous  or  not,  it  will  be  necessary 
to  ascertain  the  principal  facts ;  and  in  doing  so  it  will  be  under- 
stood that  all  the  facts  the  evidence  tends  to  establish  were  found 
by  the  trial  and  appellate  courts  in  favor  of  plaintiffs.  It  appears 
that  defendant  is  warehouseman,  and  has  an  elevator  on  its  hue  of 
railroad,  situated  in  the  city  of  Peoria,  and  known  as  "Elevator 
A."  On  the  26th  day  of  October,  1883,  plaintiffs,  who  were  grain 
dealers  at  Peoria,  received  a  car.  No.  12,977,  consigned  to  them, 
containing  oats,  and  on  the  next  day  they  received  car  facts. 

No.  2397,  also  containing  oats.  It  is  proven  it  was  the  usual  cus- 
tom, and  one  most  generally  observed  by  dealers  on  the  Board  of 
Trade  in  Peoria,  when  grain  is  consigned  to  a  dealer,  and  the  cars 
stand  on  the  track,  to  cause  it  to  be  sampled  by  a  person  appointed 
by  the  Board  of  Trade  for  that  purpose.  The  sampler  gives  a  tick- 
et stating  the  kind  and  grade  of  grain  inspected  and  the  con- 
signees named,  and  posts  one  of  these  tickets  in  the  car,  and  gives 
the  other  to  the  consignee,  with  a  sample  of  the  grain.  That  was 
done  in  this  case.  There  is  evidence  tending  to  show  it  was  the 
custom  among  dealera  on  the  Board  of  Trade,  as  plaintiffs  were, 
when  a  sale  is  made  on  the  Board,  for  the  seller  to  mark  on  these 
tickets  the  name  of  the  peinBon  to  whom  the  grain  may  be  sold,  and 
the  price  at  which  it  is  sold,  and  give  the  same  to  the  purchaser, 
with  an  order,  either  verbal  or  written,  to  deliver  the  grain  sold  at 
such  place  as  the  buyer  may  designate. 

In  this  case  the  grain  in  controversy  was  sold  by  plaintiffs  on  the 
Board  of  Trade  to  a  fellow-member  of  that  Boanl  by  the  name  of 
Patterson.  The  inspection  tickets  were  delivered  to  Patterson  at 
the  time  plaintiff  sold  him  the  oats.  On  the  tickets  plaintiff 
wrote  the  price  in  figures  at  which  the  oats  were  sold,  and  marked 
thereon  the  letter  "  A,"  which  indicated  the  elevator  at  which  Pat- 
terson wished  to  have  the  oats  deliyered  or  sent.  The  oats  were 
sent  to  defendant's  elevator  by  directions  of  plaintiffs,  and  were 
there  unloaded.  As  respects  these  facts  there  seems  to  be  no 
disagreement  between  the  parties.  The  oats  were  sold  to  Patter- 
eon,  and  his  check  taken  for  the  amount  to  be  paid.  On  presenta- 
tion to  the  bank  on  the  next  morning  after  it  was  drawn,  tne  check 
was  not  paid,  as  the  drawer  had  no  money  in  the  bank.  In  the 
mean  time  the  oats  had  been  shipped  away  by  the  order  and  on  ac- 
count of  Patterson,  by  defendant,  under  the  directions  of  Patter- 
son, and  the  Question  made  is  whether  defendant  had  any  rightful 
authority  to  snip  the  oats  on  the  order  of  Patterson. 

Plaintiffs  admit  they  directed  the  railroad  company  to  deliver 
the  oats  at  the  elevator  of  defendant ;  but  they  deny  most  positive- 
ly they  ever  gave  defendant  any  authority,  either  verbal  or  written, 
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to  deliver  the  oats,  or  any  part  of  them,  to  Patterson.  The  ouiy 
proof  made  by  defendant,  as  respects  any  order  from  plaintifi  to 
deliver  the  oats  to  Patterson,  was  the  presentation  of  the  inspec- 
tion tickets  by  Patterson,  with  the  price  marked  thereon,  and  the 
letter  "  A,"  which  indicated  the  oats  were  to  be  delivered  at  de- 
fendant's elevator  for  the  consignee ;  but  the  tickets,  althongh  in 
the  hands  of  Patterson,  contain  no  order  to  defendant  to  deliver 
the  oats  to  him.  The  tickets  were  delivered  to  Patterson,  as  w« 
W0BTHLE88  thc  usual  custom  on  the  board  of  trade,  as  evidence  of 
MEMT.  the  price  at  which  the  grain  was  sold  to  him,  and  noth- 

ing more.  It  was  to  be  a  cash  sale,  and  plaintiffs  were  under  no 
obligation  to  direct  defendant  to  deliver  the  oats  to  Patterson  on- 
til  the  same  weie  paid  for.  The  giving  of  a  check  is  do  actual 
ayment  unless  it  is  afterwards  paid.  In  this  case,  the  check  given 
y  Patterson,  as  has  been  seen,  was  not  paid,  and  on  learning  that 
fact  plaintiffs  immediately  demanded  tlie  oats  of  defendant,  and 
which  they  did  not  and  could  not  deliver,  for  the  reason  they  had 
before  tliat  time  shipped  the  oats  on  the  order  of  Patterson. 

It  was  a  controverted  question  of  fact  at  the  trial  whether  de- 
fendant had  any  authority,  verbal  or  written,  from  plaintiff  to  de- 
liver the  oats  to  Pattei-son,  and  as  it  must  have  been  found  against 
defendant  in  the  lower  court,  which  have  the  exclusive  anthoritj 
by  law  to  determine  such  question,  it  is  not  open  for  investigation 
in  this  court.  On  the  hypothesis  defendant  had  no  prior  authori- 
ty from  plaintiffs  to  deliver  the  grain  to  Patterson,  the  law  is  that 
they  are  responsible  for  it  to  plan) tiffs. 

l^he  conrt,  at  the  instance  of  defendant,  held  the  law  to  be  "that 
APPARBHT  Au-  if  Buckley  &  Co.  clothed  Pattei-son  with  evidence  of 
5  the  ownership  of  the  grain  in  controversy,  or  held  him 
out  as  the  owner  of  it,  or  allowed  him  to  appear  as  the 
owner  of  the  grain,  with  full  power  of  disposition,  and 
thc  elevator  company  was  innocentlv  led  into  dealing  with  him  on 
the  strength  of  his  apparent  ownei-ship  or  authority,  it  will  be  pro- 
tected in  so  doing,  and  Buckley  &  Co.  cannot  now  recover  of  said 
elevator  company  the  value  of  said  grain."  Evidiently  the  court 
found  th^  facts  did  not  bring  the  case  within  the  operation  of  the 
principle  embodied  in  this  proposition,  which  states  the  law  quite 
as  favorably  for  defendant  as  it  could  ask  to  have  it  expressed. 

The  propositions  refused  contain  little  more  than  the  one  held 
to  be  law,  although  expressed  in  somewhat  different  language.  In 
view  of  the  fact,  the  conrt  must  have  found  defendant  had  no  suf- 
iicient  authority  to  deliver  the  grain  it  had  received  as  the  property 
of  plaintiffs  to  "Patterson. 

There  was  certainly  no  error  in  law  in  refusing  to  hold  as  the 
court  was  asked  to  do  in  the  several  other  propositions  admitted. 
Unless  defendant  had  permission  from  plaintiffs,  expressed  in  some 
form,  either  verbal  or  written,  or  implied  by  their  acts,  or  were 
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estopped  by  some  act  or  acts  done,  to  deny  tliat  such  permissioti 
was  given  for  the  shipping  of  the  grain  by  the  direction  of  Patter- 
son, and,  on  his  account,  was  clearly  wrongful,  and  the  law  would 
require  the  warehouseman  to  account  for  it  to  the  consignee  for 
whom  they  received  it  in  the  first  instance.  The  warehouse  slips^ 
delivered  to  plaintiffs  were  in  no  sense  warehouse  receipts,, 
in  the  sense  those  terms  are  used  in  the  statute.  No 
warehouse  receipts  were  issued  when  the  grain  was  received. 
As  the  grain  was  received  for  plaintiffs,  common  prudence 
would  require  defendant  to  secure  specific  directions  to  that 
effect  from  the  storers  before  shipping  the  grain  on  the  order  of 
Patterson.  This  they  failed  or  neglected  to  do,  and  the  loss  must 
fall  upon  the  warehouseman.  Unless  such  precautions  are  ob- 
served, it  is  obvious  there  would  be  no  safety  for  the  storers  of 
such  commodities. 
The  judgment  of  the  appellate  court  will  be  affirmed. 


LrmjE  Book,  Mississippi  Biveb  and  Texas  By. 

V. 

Haepeb  &  Wilson. 

(44  Arkansas  BeporU,  208.) 

When  a  carrier  contracts  for  exemption  from  liability  for  losses  occurring 
by  fire,  the  owner  of  ffoods  lost  by  fire  cannot  recover  for  them  without  affirm- 
ative proof  that  the  fire  was  the  result  of  negligence. 

Appeal  from  Drew  Circuit  Court. 
tT.  M,  Moore  for  appellant. 
McCain  dk  Crcmford. 

SmrHy  J. — This  action  was  to  recover  the  value  of  goods  which 
the  railway  company  had  received  and  undertaken  to  transport  over 
its  line,  but  which  were  burned  on  the  company's  wharf-boat  at 
Arkansas  City.  The  bill  of  lading  stipulated  for  exemption  from 
liability  for  loss  by  fire,  but  the  complaint  averred  that  the  fire  was 
a  negligent  one.  The  answer  denied  negligence,  and  upon  this  issue 
the  parties  went  to  the  jury,  who  found  for  the  plaintiffs. 

One  assignment  in  the  motion  for  a  new  trial  alleges  that  there 
is  no  legal  evidence  to  support  the  verdict.  The  bill  of  lading  is 
dated  June  17,  1880,  ana  the  goods  were  to  be  conveyed  from 
Memphis  to  Arkansas  City  on  the  steamer  Vicksburtj:,  and  thence 
over  the  defendant's  road  to  Monticello.  On  the  20th  of  June, 
about  6  a.m.,  the  wharf-boat  in  which  the  goods  were,  and  which 
ai  A.  &  E.  R  Gas.— 7  . 
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was  need  as  the  defendant's  depot  or  warehouse,  was  discovered  to 
be  afire,  and  the  same,  with  its  contents,  was  consumed.  The  origin 
of  the  fire  is  unknown,  but  all  the  evidence  tends  to  prove  it  was 
accidental.  The  boat  was  in  first-rate  condition,  and  adapted  to  the 
purpose  for  which  it  was  used.  No  fires  were  kept  on  it  for  cook- 
ing or  other  purposes,  and  it  was  manned  with  a  mate  and  a  watch- 
man. The  mate  was  absent  at  the  time,  having  gone  for  his  break- 
fast, but  the  watchman  was  aboard  or  on  Uie  stage  plank.  No 
houses  or  chimneys  were  nearer  than  two  hundred  and  fifty  yards, 
and  no  steamboats  had  passed  on  the  river  later  than  4  a.m.,  when 
one  which  had  called  at  the  wharf -boat  departed.  The  boat  was 
worth  $7500  or  $10,000,  and  was  insured  for  $6000. 

This  was  the  substance  of  the  evidence,  and  it  was  utterly  in- 
suflicient  to  base  a  verdict  upon.     The  carrier  having 
BILITTFOBL08S  contracted  for  exemption  from  responsibility  for  losses 
BY  FiBi.  occurring  by  fire,  the  plaintiflE  could  not  recover  with- 

out affirmative  proof  that  the  fire  was  the  result  of  negligence. 
L.  E.,  M.  R.  &  T.  Ry.  v,  Talbot,  39  Ark.  523 ;  s.  c,  18  Am.  & 
Eng.  R.  R.  Cas.  598. 

The  testimony  has  no  tendency  to  prove  the  issue,  and  this  is 
not  a  case  where  it  can  be  said  res  tpsa  loquitur.  For  fires  of 
whose  cause  no  intelligent  explanation  can  be  given  are  not  of  snch 
unusual  occurrence  that  the  jury  might  infer  negligence  in  the  de- 
fendant's servants  from  the  mere  happening  of  the  accident. 

Reversed  and  remanded  for  a  new  trial. 


Chicago,  St.  Louis  and  New  Obleaks  R.  R.  Oa 

V. 

Moss  &  Co. 

(60  MisnsHppi  Bep(yrU,  1008.) 

Whether  the  special  contract  of  a  railroad  company  with  a  shipper  for  the 
carriage  of  cotton  on  open  or  flat  cars  is  a  contract  against  the  negligence  of 
the  carrier,  on  the  theory  that  such  mode  of  transporting  cotton  is  per  m  neg- 
ligence, and  may  on  that  ground  be  avoided  by  the  shipper  who  sustains  a 
loss  of  cotton  thus  being  transported.     Q^(JBre, 

In  an  action  against  a  railroad  company  for  the  value  of  cotton  lost  by  fire 
while  being  transported  upon  the  flat  cars  of  the  defendant,  under  a  special 
contract  in  which  the  shipper  agreed  that  the  cotton  might  be  carried  on  such 
cars,  the  court  instructed  the  jury  in  behalf  of  the  plaintiff  that  *'  it  was  the 
duty  of  the  defendant  to  take  due  precaution  to  protect  the  cotton  from  loss 
by  fire,  and  to  provide  all  suitable  means  and  appbances  to  prevent  said  cotton 
from  catching  fire,  and  for  extinguishing  it  if  it  should  catch  ;  and  if  the 
«x>tton  was  destroyed  by  fire  by  reason  of  defendant's  failure  to  provide  such 
appliances  or  take  such  precaution,  then  the  defendant  is  liable  notwithstand- 
ing the  special  contract.''    It  cannot  be  said  that  this  instruction  had  the 
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effect  to  deny  the  right  of  the  defendant  to  carry  the  cotton  on  flat  cars,  when 
the  other  instructions,  those  refused  as  well  as  those  given,  indicate  that  such 
right  of  the  defendant  was  not  controverted,  and  the  evidence  points  to  the 
conclusion  that  the  *' means  and  appliances"  referred  to  in  the  instruction 
were  buckets  of  water  which  a  rule  of  the  defendant  required  to  be  kept  on 
each  flat  car  carrying  cotton,  but  which  were  not  on  the  cars  in  this  instance. 
Where  goods,  being  transported  by  •a  common  carrier  under  a  special  con- 
tract by  which  his  common-law  liability  as  an  insurer  is  limited,  are  lost,  and 
the  owner  brings  an  action  to  recover  the  value  thereof,  the  defendant,  in 
order  to  avoid  liability  therefor,  must  show  not  onlj^  that  the  loss  resulted 
from  a  cause  concerning  which  he  had  contracted  for  immunity,  but  also  that 
he  was  not  guilty  of  any  negligence  in  respect  thereto.  The  duty  of  the  car- 
rier to  prove  the  absence  of  negligence  on  his  part  arises  from  the  terms  of 
the  contract,  from  the  character  of  his  occupation,  and  from  the  rule  of  evi- 
dence requiring  the  facts  to  be  proven  by  that  party  in  whose  knowledge 
they  peculiarly  lie. 

Appeal  from  the  Circuit  Court  of  Montgomery  county. 

Moss  &  Co.  delivered  to  the  Chicago,  St.  Lonis  &  New  Orleans 
Railroad  Company  forty- six  bales  of  cotton  to  be  transported  by 
the  latter  from  Winona,  Miss.,  to  New  Orleans,  La.  There  was  in- 
dorsed upon  the  receipt  given  Moss  by  the  railroad  company  a  con- 
tract in  tne  following  language :  '^  In  consideration  of  a  reduction 
from  the  regnlai*  rate  of  freight  on  cotton,  the  shipper  or  consignor 
accepts  this  receipt  with  the  special  agreement  or  understanding 
that  the  carrier  (the  Chicago,  St.  Louis  &  New  Orleans  R.  R. 
Co.)  shall  not  be  held  liable  for  loss  or  damage  by  fire  or 
water,  and  shall  have  the  right,  at  its  convenience  or  option,  to 
transport  wholly  or  in  pai*t  the  cotton  described  in  this  receipt,  in 
box  cars  or  flat  cars,  witnoat  incurring  liability  by  reason  of  such 
mode  of  transportation."  The  cotton  was  put  on  flat  open  ca;^ 
and  while  en  route  to  its  point  of  destination  was  consumed  by  fire. 
Moss  &  Co.  brought  an  action  against  the  railroad  company  to  re- 
cover the  value  of  the  cotton  thus  lost.  On  the  trial  of  the  case  the 
following,  amongst  other  instructions,  were  given  for  the  plaintiffs : 
"  5.  If  the  jury  believe  from  the  evidence  that  the  defendant,  being 
a  common  carrier  of  goods  for  hire,  received  from  the  plaintifiS 
forty-six  bales  of  cotton  to  be  by  said  defendant  transported  and 
delivered  in  New  Orleans,  then  it  was  the  duty  of  said  defendant 
to  take  due  precaution  to  protect  said  cotton  from  loss  by  fire, 
to  provide  all  such  suitable  means  and  appliances  to 
prevent  said  cotton  from  catching  fire,  and  then  for 
extinguishing  it  after  it  should  catch;  and  in  considering 
the  question  as  to  whether  or  not  the  defendant  did  this  the  jury 
will  take  into  consideration  the  character  of  the  cotton,  as  whether 
of  a  highly  inflammable  and  combustible  nature,  and  its  liability  to 
ignite,  and  if  they  find  that  such  reasonable  precautions  were  not 
taken,  and  the  cotton  was  destroyed  by  fire,  by  reason  of  defend- 
ant's failure  to  provide  such  appliances,  or  to  take  said  precaution, 
then  the  defendant  is  liable,  notwithstanding  any  special  contract 
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entered  into  ;  that  if  the  loss  to  plaintiffs  can  be  ascribed  to  a  fail- 
nre  to  do  what  diligence  and  care  wonld  snggest  was  feasible  to 
have  been  done,  then  the  railroad  company  cannot  shield  itself  be- 
hind a  special  contract  to  exempt  it  from  Uability." 

"  6.  If  the  jurj  believe  from  the  evidence  that  the  plaintifb  de- 
livered forty-six  bales  of  cotton  to  the  defendant  to  be  by  the  de- 
fendant transported  to  New  Orleans,  and  that  while  the  cotton 
was  in  course  of  transportation  it  was  destroyed  by  fire,  then  the 
defendant  mnst  show  by  testimony  that,  not  only  the  fire,  but  the 
loss,  was  occasioned  without  fault  or  neglect  on  the  part  of  itself 
or  its  agents  or  servants,  and  any  neglect,  however  slight,  that 
brings  about  said  loss  will. prevent  the  defendant  from  availing 
itseli  of  the  special  contract  to  escape  liability." 

Such  parts  of  the  evidence  and  other  pai*ts  of  the  instructions  as 
are  considered  by  the  court  are  sufficiently  indicated  in  the  opinion. 
The  verdict  and  judgment  were  for  the  plaintiff,  and  the  oefend- 
ant  appealed. 

W.  P,  &  J,  B,  Ha/rris  for  the  appellant. 

Cachoon  <&  Oreen,  for  the  appellees. 

M.  Green,  of  counsel  for  the  appellees^  argued  the  case  orally. 

CooPBB,  J. — The  question  whether  a  common  carrier  may,  by  spe- 
RuLB  AB  TO  LiM-  clal  coutnict,  secure  exemption  from  his  common-law  lia- 
mwo  uABiuTT.  biiJty  as  iusurcr  of  goods  where  the  loss  or  injury  results 
from  his  own  negligence,  has  been  differently  answered  by  the 
courts  of  the  different  States.  Those  of  New  York,  following  the 
English  decisions,  hold  that  he  may  contract  for  immunity  even  as 
against  the  gross  negligence  of  himself  or  servants.  Smith  «.  C.  R. 
R,  24  N.  T.  222 ;  Magnin  v.  Dinsmore,  56  K  Y.  168  ;  Mynard  v. 
E.  K.,  7  Hun,  399. 

In  some  of  the  States  a  distinction  is  drawn  between  gross  neg- 
ligence, as  to  which  protection  by  contract  is  not  allowed,  and 
slight  or  ordinary  negligence  from  the  effects  of  which  immunity 
may  be  gained  by  agreement.,  Hutchinson  on  Car.,  sec.  260,  and 
authorities  there  cited. 

In  this  State  it  is  settled  that  a  contract  by  which  a  common 
carrier  stipulates  for  exemption  from  liability  for  losses  occur- 
ring from  nis  own  negligence  of  any  grade  is  against  public  policy 
and  void.  Whitesides  v.  Thurlkill,  12  Smed.  &  M.  599 :  Express 
Co.  -y.  Moon,  39  Miss.  822 ;  R.  R.  Co.  -y.  Weiner,  49  Miss.  725 ; 
Railroad  Co.  v,  Faler,  58  Miss.  911;  s.  c,  9  Am.  &  Eng.  R.  K. 
Cas.  96. 

In  Railroad  Co.  v.  Faler  it  was  said  that  it  was  negligence  ^>^#^ 
for  a  railroad  company  to  transport  so  inflammable  a  material  ai^ 
cotton  on  an  open,  unprotected  car.  In  that  case  the  shipper  had 
agreed  to  take  upon  himself  the  risk  of  loss  by  fire,  but  had  not 
agreed  that  the  cotton  might  be  carried  on  open  cars.     In  this  case 
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there  was  an  express  contract  by  which  the  shipper  agreed,  in  con- 
sideration of  a  reduction  in  freights,  that  the  cotton  might  be  so 
transported  and  that  be  wonld  carry  the  risk  of  loss  by  fire. 
Whether  the  carriage  of  cotton  on  open  cars  is  negligence  in  the 
sense  that  even  by  contract  immunity  may  not  be  secured  by  the 
carrier  against  loss,  or  whether  it  is  only  a  less  safe  means  of  trans- 
portation which  the  carrier  may  not  employ  without  the  assent  of 
the  shipper,  but  by  contract  with  him  may  acquire  the  right  to 
use,  and  free  himself  from  liability  for  loss  arising  from  such  course 
of  shipment  where  there  is  no  negligence  on  the  part  of  the  carrier, 
we  do  not  find  it  now  necessary  to  decide,  as  this  case  was  tried  in 
the  court  below  upon  the  theory  that  the  special  contract  was  valid. 

The  instructions  given  by  the  court  below  on  the  application  of 
the  plaintiff  were  objected  to  by  the  defendant,  and  are  assigned 
as  error  here. 

By  the  fifth  instruction  for  the  plaintiffs  the  court  charged  the 
jury  that  "  it  was  the  duty  of  the  defendants  to  take  appliawcbs  to 
due  precaution  to  protect  the  cotton  from  loss  by  fire,  ™m™"taS?q 
and  to  provide  all  such  suitable  means  and  appliances  ISSs  °^t^ 
to  prevent  said  cotton  from  catching  fire  and  then  for  ^^  buckmb. 
extmguishing  it  if  it  should  catch,  and  in  considering  the  question 
as  to  whether  the  defendants  did  this,  the  jury  will  take  into  con- 
sideration the  character  of  the  cotton  as  to  whether  inflammable 
and  combostible,  and  its  liability  to  ignite,  and  if  they  find  that 
such  reasonable  precautions  were  not  taken,  and  the  cotton  was 
destroyed  by  fire  by  reason  of  defendant's  failure  to  provide  such 
appliances  or  take  such  precautions,  then  the  defendant  is  liable, 
notwithstanding  the  special  contract."  Other  instructions  were 
given  announcing  practically  the  same  proposition.  It  is  now 
argued  by  the  appellant's  counsel  that  the  effect  of  this  instruction 
was  to  deprive  the  defendant  of  the  privilege  it  had  acquired  to 
transport  the  cotton  on  open  cars,  because,  as  is  satd,  the  '^  appli- 
ances necessary  to  prevent  said  cotton  from  catching  fire"  neces- 
sarily meant  some  covering  impervious  to  fire.  A  careful  examina- 
tion of  the  record  impresses  us  with  the  conviction  that  this  was 
not  the  construction  put  upon  these  words  on  the  trial  in  the 
lower  court.  It  was  tuere  assumed  that  the  special  contract  under 
which  the  cotton  was  being  carried  was  valid,  and  the  contract 
evidently  contemplated  a  transportation  of  the  cotton  on  open  cars 
without  the  protection  of  covering.  The  defendant  obtamed  an 
instruction  that  it  might,  by  contract  with  the  shipper,  acquire  the 
rigiit  to  carry  the  cotton  on  flat  cars,  and  another  that  '^  if  the 
plaintiffs  agreed  with  defendant  for  a  consideration,  that  the 
defendant  might  transport  the  cotton  on  flat  cars,  then  plaintiffs 
assumed  all  the  risks  to  which  cotton  thus  shipped  was  ordinarily 
exposed,  after  due  care,  caution,  and  protection  on  the  part  of  the 
carrier."     The  court  also  refused  an  instruction  asked  by  the  plain- 
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tiffs,  in  which  it  was  announced  that  it  was  negligence  on  the  part 
of  the  carrier  to  carry  the  cotton  on  any  other  than  the  safest 
vehicle  in  use  for  carrying  the  particular  property.  From  these 
instructions  it  appears  to  us  that  if  the  plaintins  had,  in  argument 
to  the  jury  or  otherwise,  attempted  to  construe  the  instruction  given 
for  them  as  requiring  the  defendant  to  cover  the  cotton,  an 
additional  and  qualifying  instruction  would  have  been  asked  by 
the  defendants.  It  appears  that  a  rule  of  the  defendant  required 
buckets  of  water  to  be  carried  on  each  flat  car  loaded  with  cotton, 
and  that  when  the  cotton  which  was  burned  near  Winona  was 
discovered  to  be  on  fire  there  were  no  such  buckets  on  the  car.  In 
view  of  the  character  of  the  instructions  given,  and  of  this  testi- 
mony, we  must  assume  that  this  water  was  ^^the  appliance"  to 
prevent  the  firing  of  the  cotton,  the  absence  of  which  was  pointed 
on  by  counsel  for  the  plaintiffs.  Viewed  in  this  light,  the  instmc- 
tion  was  not  erroneous. 

The  court,  on  the  application  of  the  plaintiff,  also  instructed  the 
wbbk  onus  is  j^i*7  that  it  devolved  on  the  defendant  to  prove  not  only 
!£  that  the  loss  occurred  by  the  expected  cause  under  the 
special  contract,  but  also  that  such  loss  by  such  Tvas 
without  negligence  on  the  pai*t  of  defendant  or  its  employees. 
This  is  also  assigned  for  error.  Where  goods  are  received  for 
transportation  by  a  common  carrier,  under  a  special  contract  by 
which  his  common-law  liability  as  insurer  is  limited,  it  is  held  by  a 
number  of  courts  (in  fact,  by  a  majority  of  them)  that  the  carrier, 
having  proved  the  loss  to  have  occurred  by  reason  of  the  expected 
cause,  it  then  devolves  upon  the  shipper  to  establish  the  n^hgenoe 
of  the  carrier,  failing  in  which  he  cannot  recover.  Such  is  the 
rule  in  the  courts  of  the  United  States,  of  Pennsylvania,  of  New 
York,  Louisiana,  Missouri,  and  probably  of  other  States.  Clark  v. 
Barnwall,  12  How.  279  ;  Transportation  Co.  v.  Downer,  11  Wall. 
129 ;  Pattei-son  v.  Clyde,  67  Pa.  St.  500  ;  Colton  v.  Railroad,  Id. 
211 ;  Lamb  v.  Railroad,  46  N.  Y.  271 ;  Cochran  v.  Dismore,  49 
N.  Y .  249 ;  Steers  v.  Steamship  Co.,  57  N.  If .  1 ;  Read  v.  Rail- 
road Co.,  60  Mo.  199 ;  N.  O.  Ins.  Co.  v.  Railroad  Co.,  20  La.  An. 
802 ;  24  La.  An.  100. 

On  the  other  hand,  it  is  said  by  Mr.  Greenleaf ,  and  it  is  held  in 
a  number  of  the  States,  that  under  such  contracts  the  burden  is 
upon  the  carrier  to  show  not  only  the  loss  by  the  excepted  cause, 
but  also  that  he  himself  was  free  from  fault.  2  Greenl.  on  Ev., 
sec.  219 ;  Swindler  v.  Hilliard,  2  Rich.  286 ;  Baker  v.  Brinson, 
Id.  201 ;  Graham  v.  Davis,  4  Ohio  St.  862 ;  United  States  Express 
Co.  V.  Blackman,  28  Ohio  St.  144 ;  Berry  v.  Cooper,  28  Ga.  643 ; 
Steele  v.  Townsend,  87  Ala.  247 ;  Gray  v.  Mobile  Co.,  55  Ala. 
387 ;  Brown  v.  Adams  Express  Co.,  15  W.  Va,  812. 

And  such  would  seem  to  be  the  rule  in  Connecticut  and  Illinois. 
Harper  Bros.  v.  Railroad  Co.,  37  Conn.  272;  Dunspeth  v.  Wade. 
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3  111.  385.  The  doctrine  that  the  bnrden  of  proof  under  such  cir- 
Btanees  is  upon  the  plaintiff  to  establish  negligence  first  found 
expression  in  the  courts  of  the  United  States  in  the  case  of  Clark 
V.  Barnwell,  which  was  decided  by  a  divided  court.  The  rule 
there  announced  has,  however,  been  uniformly  adhered  to  by  the 
courts  of  the  United  States  and  has  been  adopted  by  those  of  many 
of  the  States. 

When  first  announced  it  was  apparently  based  upon  tlie  proposi- 
tion that  by  the  contract  the  carrier  ceased  to  be  a  common  carrier 
and  became  a  simple  bailee  for  hire.  In  Lamb  v.  Bailroad  Co., 
46  N.  Y.,  Grover,  J.,  in  delivering  the  opinion  of  the  majoritv  of 
the  court,  said :  ^^  The  defendant  was  exonerated  from  all  liability 
as  carrier  for  a  loss  by  the  destruction  of  the  cotton  by  fire. 
BeUeved  of  this  responsibility,  it  was  liable  only,  in  case  it  was 
destroyed,  as  bailee  for  hire."  In  York  Co.  v.  Central  K.  R. 
3  Wall.  107,  Mr.  Justice  Field  said :  "By  the  special  agreement 
the  carrier  became  in  reference  to  the  particular  transaction  an 
ordinary  bailee  and  private  carrier  for  hire."  But  an  ordinary 
bailee  or  private  carrier  may,  by  special  contract,  regulate  the 
degree  of  diligence  which  shall  be  required  of  him.  The  next 
step,  therefore,  taken  by  common  carriers  was  in  the  direction  of 
contracting  a^inst  their  negligence  or  misfeasance  as  a  private 
carrier  miglit  do.  That  they  might  do  this  necessarily  and  logically 
followed  from  the  principles  announced.  But  the  courts  tooK 
alarm  when  they  contemplated  the  results,  and  denied  that  a  com- 
mon carrier  could  by  contract  exempt  himself  from  losses  occur- 
ring from  his  own  negligence.  To  do  this  it  was  necessary  to 
decide  that  by  such  contract  a  common  carrier  could  not  divest 
himself  of  his  character  as  such  and  become  an*  ordinary  bailee  or 
private  carrier  for  hire.  In  Bailroad  Co.  v.  Lockwood  the 
point  was  presented,  and  the  court,  in  deciding  the  case,  said :  "  It 
IS  argued  that  a  common  carrier,  by  entering  into  a  special  contract 
with  a  party  for  carrying  his  goods  or  person  on  modified  terms, 
drops  his  character  and  becomes  an  ordinary  bailee  for  hire,  and 
therefore  may  make  any  contract  he  pleases.  That  is,  he  may 
make  any  contract  whatever,  because  he  is  bailee,  and  he  is  an 
ordinary  bailee  because  he  has  made  the  contract.  We  are  unable 
to  see  the  soundness  of  this  reasoning.  It  seems  to  us  more  accu- 
rate to  say  that  common  carriers  are  such  by  reason  of  their  occupa- 
tion, not  by  virtue  of  the  responsibilities  under  which  they  rest. 
.  .  .  The  theory  occasionally  announced,  that  a  special  contract  as 
to  the  terms  and  responsibilities  of  a  common  carrier  changes  the 
nature  of  the  employment  is  calculated  to  mislead.  The  responsi- 
bill  ties  of  a  common  carrier  may  be  reduced  to  those  of  any  ordinary 
bailee  for  hire,  whilst  the  nature  of  his  business  renders  him  a 
common  carrier  still."  In  support  of  this  principle  the  court  relies 
on  the  ease  of  Davis  v.  Graham,  2  Ohio  St.;  Graham  v.  Davi^ 
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&  Co.,  4  Ohio  St. ;  Swindler  v.  Hilliard,  2  Kich. ;  Baker  v.  Brin- 
son,  9  Rich.,  and  Steele  v.  Townsend,  37  Ala.,  hereinbefore  cited, 
in  each  of  which  cases  it  was  distinctly  decided  that  a  common 
carrier  did  not,  by  reason  of  a  special  contract,  lose  his  character  as 
snch,  and  because  he  did  not,  that  the  burden  remained  on  him  of 
showing,  in  case  of  loss,  not  only  that  the  loss  occurred  by  reason 
of  the  excepted  cause,  but  also  that  it  happened  without  any  fault 
on  his  part.  As  was  said  in  these  cases,  the  law  which  forbids  a 
common  carrier  to  contract  for  immunity  against  loss  arising  from 
his  own  negligence  practically  inserts,  as  if  written  in  the  contract 
after  each  stipulation  for  exemption,  the  words  "  Provided  such 
loss  occurs  without  any  negligence  of  the  carrier  or  his  agents." 
Any  loss,  therefore,  which  occurs  in  any  other  manner  than  by  the 
excepted  cause,  and  without  the  fault  of  the  cai'rier,  is  not  within 
the  terms  of  the  contract;  It  is  a  familiar  rule,  both  of  pleading 
and  evidence,  that  a  half  defence  is  no  defence,  and  this  it  would 
seem  would  cast  upon  the  common  carrier  the  necessity  to  plead, 
and  to  sustain  by  proof  all  the  facts  necessary  to  his  exoneration. 
If,  on  the  contrary,  the  rule  announced  by  the  Supreme  Court  of 
the  United  States  is  to  govern,  and,  if  as  was  said  in  Bailroad 
Co.  V.  Lockwood,  the  common  carrier  does  not,  by  reason  of 
the  special  contract,  become  a  mere  bailee  or  private  carrier,  as 
it  was  said  in  York  v.  Railroad  Co.,  that  he  did,  then  the  ques- 
tion arises,  what  degree  of  negligence  is  the  shipper  requirea  to 
show?  If  the  "responsibility"  of  the  carrier  is  only  tliat  of  a 
bailee  or  private  carrier  for  hire,  it  would,  it  seems,  be  necessary 
for  the  shipper  to  show  such  negligence  or  want  of  care  as  would 
render  liable  a  bailee  or  private  carrier  for  hire;  while  on  the 
other  hand,  if  the  "nature  of  his  employment"  (that  of  a  common 
carrier)  is  the  test  of  diligence  and  care  required  of  him,  then  it 
would  seem  that  the  plaintifiP  should  recover  upon  proof  of  an 
absence  of  that  care  and  diligence  which  is  required  of  a  common 
carrier.  In  escaping  from  one  diflSculty  we  would  thus  encomiter 
another  equally  perplexing.  To  us  it  also  seems  that  public  policy 
forbids  the  further  relaxation  of  the  principles  of  the  common  law 
goveiming  common  carriers.  It  is  no  uncommon  thing  in  this  age 
to  see  under  one  management  a  line  of  railroads  extending  from 
the  lakes  of  the  north  to  the  Gulf  of  Mexico,  or  from  the  Atlantic 
to  the  Pacific  Ocean.  To  hold  that  a  shipper  in  New  York  or 
Chicago  shall  be  required  to  establish  the  negligence  of  the  carrier 
by  proof  of  the  circumstances  of  a  fire  in  California  or  New  Orleans 
would  in  a  great  number  of  cases  result  in  a  verdict  for  the  carrier, 
even  though  there  was  in  fact  negligence.  In  a  large  majority  of 
cases  the  facts  rest  exclusively  in  the  knowledge  of  the  employees, 
whose  names  and  places  of  residence  are  unknown  to  the  shipper. 
In  many  cases  the  witnesses  are  the  employees  whose  negligence  lias 
caused  the  loss,  and  if  known  to  the  shipper  it  may  be  dangerous 
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for  him  to  rest  bis  case  upon  their  testimony,  since  the  natural  im- 
pokes  of  mankind  would  sway  thein  in  narrating  the  circumstances 
to  palliate  their  fault  by  stating  the  occurrence  in  the  most  favor- 
able light  to  themselves.  All  the  authorities  hold  that  it  devolves 
upon  me  carrier  to  show  the  loss  to  have  occurred  by  the  excepted 
cause.  In  doing  this  it  will  add  but  little  to  his  burden  to  snow 
all  the  attending  circumstances ;  and  that  the  burden  rests  upon  him 
to  do  so  and  disprove  his  own  negligence,  we  think,  arises  from  the 
terms  of  the  contract,  from  the  character  of  his  occupation,  and 
from  that  rule  governing  the  production  of  evidence  which  requires 
the  facts  to  be  proved  by  that  party  in  whose  knowledge  they 
pecuUarly  lie. 
The  judgment  is  affirmed. 
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V. 

Abels. 
(60  Misnssippi  Separtty  1017.) 

A  common  carrier  has  the  right  by  special  contract  to  stipulate  for  exemp- 
tion from  the  liability  Imposed  upon  him  at  common  law,  but  he  cannot  thus 
secure  exemption  from  the  consequences  of  his  own  negligence  or  mis- 
conduct. 

In  an  action  by  the  owner  for  damages  to  property  shipped  the  burden  of 
proof  is  upon  the  common  carrier  to  prove  the  existence  of  a  special  contract 
of  shipment,  if  there  be  one,  and  to  prove  that  the  injury  complained  of  re- 
sulted without  his  fault,  from  some  cause  excepted  by  the  contract. 

What  is  due  care  and  diligence  on  the  part  of  a  conmiou  carrier  is  a  ques- 
tion which  depends  upon  the  circumstances  and  the  nature  of  the  article 
shipped. 

A.,  the  owner,  shipped  certain  stock  to  Durant  by  the  Chicago,  St.  Louis 
&  Kew  Orleans  R.  R.  Co.,  upon  a  special  contract.  On  the  passage 
a  mule  was  injured.  It  was  taken  off  the  cars  at  Durant  in  the  presence  of 
the  company's  station  agent,  who  saw  its  injured  condition.  A.  refused  to 
receive  the  mule,  and  it  was  allowed  to  run  on  the  commons  at  Durant.  He 
brought  an  action  against  the  railroad  company  to  recover  the  value  of  the 
mule.  The  special  contract  of  shipment  provided  that  as  a  condition  prece- 
dent to  a  right  of  recovery  for  such  injury  the  shipper  should  give  notice  in 
writing  to  the  agent  of  the  carrier  of  hifi  claim  for  damages  *' before  said 
stock  IS  removed  from  the  place  of  destination  and  before  such  stock  is 
mingled  with  other  stock.'*  On  the  trial  the  court  below  refused  to  instruct 
the  jury  that  the  plaintiff  could  not  recover  because  of  his  failure  to  give  no- 
tice in  writing  to  the  agent  of  the  defendant  of  his  claim  for  damages.  Eeld, 
that  the  instruction  was  properly  refused,  as  there  was  no  removal  of  the  mule 
from  the  place  of  destination,  and  no  mingling  of  it  with  other  stock,  in  the 
sense  of  the  above  stipulation. 

A  common  carrier  cannot  avoid  payment  of  full  damages  to  property  which 
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he  has  undertaken  to  transport,  by  showing  a  special  contract  limiting  in 
advance  his  liability  to  an  amount  less  than  the  real  loss  sustained  by  the 
shipper. 

Appeal  from  the  Circuit  Court  of  Holmes  County. 

G.  D.  Abels  being  the  owner  of  nine  head  of  horses  and  one 
mule,  shipped  the  same  from  New  Haven,  Ky.,  to  Durant,  Miss.,  a 
station  on  the  line  of  the  Chicago,  St.  Louis  &  New  Orleans 
K.  K.  Co.,  under  a  special  contract  of  shipment,  containing, 
among  others,  the  following  stipulation  :  ^^  In  consideration  that 
the  said  party  of  the  first  part  (the  Railroad  Co.)  will  transport  for 
the  party  of  the  second  part  (Abels^  one  car-load  of  horses  and 
mules  (ten  head,  more  or  less)  from  New  Haven,  Ky.,  to  Dnrant 
Station,  at  the  rate  of  $120  per  car-load  and  a  free  passage  to  the 
owner  or  his  agent  on  the  ti*ain  with  the  stock,  the  same  being  a 
special  rate,  lower  than  the  regular  rate  mentioned  in  said  tariff, 
the  said  party  of  the  second  part  thereby  relieves  said  party  of  the 
first  part  from  the  liability  of  a  common  carrier  in  the  transporta- 
tion of  said  stock,  and  agrees  that  such  liability  shall  be  only  that 
of  a  private  carrier  for  hire.  And  said  party  of  the  second  part 
hereby  accepts  for  such  transportation  the  cars  provided  by  said 
company  and  used  for  shipment  of  such  stock,  and  hereby  assumes 
all  risk  of  injury  which  the  animals,  or  any  of  them,  may  receive 
in  consequence  of  either  or  any  of  them  being  wild,  unruly,  or 
weak,  or  maiming  each  other  or  themselves,  or  in  consequence  of 
heat  or  suffocation,  or  other  ill  effects  of  being  crowded  in  the  car. 
or  of  loss  or  damage  from  any  cause  or  thing  not  resulting  from  the 
negligence  of  the  a^nts  of  the  said  party  of  the  first  part." 

The  mule  was  injured  on  the  trip,  and  when  the  car-load  arrived 
at  Durant  Abels  refused  to  receive  the  male  and  it  was  turned 
loose  upon  the  commons.  He  brought  the  suit  to  recover  the  value 
of  the  mule,  a  verdict  was  returned  in  favor  of  the  plaintifiE,  and 
from  such  judgment  the  railroad  company  appeal  to  tnis  court. 

W.  P.  cfe  J,  B,  Sa/rria  for  the  appellant. 

G.  P.  Alien  for  the  appellee. 

Campbell,  C.  J. — A  common  carrier  may,  by  special  contract, 
stipulate  for  exemption  from  the  liability  imposed  by  the  cora- 
mon  law,  but  may  not  thus  secure  exemption  from  the  conse- 
quences of  negligence  or  misconduct. 

The  burden  is  on  the  carrier  relying  on  a  contract  stipulating 
okub  oh  cab.  for  a  restricted  liability  to  prove  it,  if  it  is  not  proveo 
S^\mpi?o5  by  the  other  party,  and  to  show  that  the  injury  com- 
FBOM  LiABnjTT.  pJaincd  of  resulted  without  fault  on  the  part  of  the 
carrier  from  some  cause  excepted  by  the  contract.  The  carrier 
in  such  case  must  show,  at  least  prima  faoiej  that  the  injury 
did  not  result  from  nefflect.  It  would  then  devolve  on  the  other 
party  to   produce  evidence   to   fasten  blame  on  the  carrier  for 
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the  injury.  If  it  appeared  that  the  injuiy  was  excepted  by  the 
contract,  and  that  no  want  of  care  and  diligence  on  the  part  of  the 
carrier  in  the  particular  case  contributed  to  the  injury,  the  loss 
should  fall  on  the  shipper  according  to  the  stipulation  of  the  con-' 
tract. 

The  carrier  must  show  a  full  performance  of  duty  with  respect 
to  what  was  shipped,  according  to  its  nature,  and  when  that  show- 
ing is  made,  and  that  the  injury  was  from  an  excepted  cause  in  the 
contract,  liability  cannot  be  fixed  on  the  carrier,  except  by  proof  of 
a  want  of  due  care  and  diligence.  What  is  due  care  and  diligence 
by  the  carrier  must  depend  on  circumstances  and  the  nature  of  the 
article  shipped. 

In  case  of  injury  to  living  animals  which  may  be  caused  by  each 
other,  or  by  the  inherent  liability  to  sickness  and  death  _ 
or  self-innicted  mjuir  in  close  conunement,  it  the  car-  "5^0  foe 
rier  does  all  towards  their  safe  carriage  which  should  ^™*^^ 
be  done,  and  still  injury  results,  no  responsibility  should  be  fas- 
tened on  the  carrier. 

In  this  case  the  car  was  suitable  and  the  road-bed  good,  and  the 
transportation  speedy  and  safe,  so  far  as  respects  the  delivery  at 
Durant  of  the  car  containing  the  mule  ana  horses.  facts. 

There  is  no  imputation  on  the  capacity  or  vigilance  of  the  em- 
ployees on  the  train.  There  is  evidence  that  the  mule  was  found 
"  down"  in  the  car  at  Water  Valley  by  the  conductor,  who  "  got 
it  np,"  and  the  testimony  shows  that  at  each  stop  l^tween  that 
point  and  Durant  observations  was  made  to  see  if  the  mule  was 
down  again,  and  it  was  not  discovered  in  that  condition. 

There  is  evidence  that  the  mule  was  down  about  the  time  of  the 
arrival  of  the  train  at  Durant,  and  was  trampled  by  the  horses. 
There  is  nothing  to  show  when  the  mule  was  prostrated,  nor  from 
what  cause.  It  may  have  been  sick  and  unable  to  stand,  or  pre- 
ferred a  reclining  posture,  or  it  may  have  been  overborne  by  the 
horses  resenting  the  unequal  association  with  an  inferior  animal  in 
the  close  contact  of  the  crowded  car.  Certainly,  there  was  nothing 
surprising  in  the  misfortune  of  the  mule,  and  nothing  calculated  to 
suggest  any  dereliction  of  duty  by  the  carrier  with  respect  to  it. 

Tne  court  refused  to  instruct  the  jury  tliat  the  plaintiff  could 
not  recover  because  of  his  failure  to  give  notice  in  writing  to  the 
agent  of  the  carrier  of  his  claim  for  damages,  there  being 
a  stipulation  in  the  contract  of  shipment  that  a  con-  whkn  hot  eb- 
dition  precedent  to  the  right  to  recover  for  any  injury  *°™*°* 
was  notice  in  writing,  ^'  before  said  stock  is  removed  from  the 
place  of  destination.  .  .  .  and  before  such  stock  is  mingled  with 
other  stock."  Whatever  view  may  be  taken  of  such  a  stipulation 
in  other  circumstances,  it  was  proper  in  this  case  to  refuse  to  make 
the  right  of  the  shipper  to  recover  to  depend  on  compliance  with 
the  requirement  of  notice  of  hia  claim,  as  specified  in  the  contract. 
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It  does  not  appear  that  there  was  any  removal  of  the  mule  from 
Durant,  which  was  the  ^^  place  of  destination,"  or  that  there  was 
Any  mingling  with  other  stock  in  the  sense  of  the  stipulation,  and 
the  station  agent  of  the  carrier  at  Durant  was  present  when  the 
mule  hobbled  out  of  the  car  at  the  place  of  delivery. 

The  court  did  right  to  refuse  to  instruct  the  lury  that  the  limit 
of  the  plain  tifiPs  right  of  recovery  was  one  hundred  dollars.  The 
^^  contract  contains  a  stipulation  that,  ^'  should  damage 

vALOTiioiBiiiD.  occur,  .  .  .  the  value  at  the  place  and  date  of  ship- 
ment shall  govern  the  settlement,  in  which  the  amount 
claimed  shall  not  exceed,  for  a  stallion  or  jack,  $200 ;  for  a  horse 
or  mule,  $100 ;  cattle,  $80  each  ;  other  animals,  $15  each."  Tbe 
evidence  showed  the  mule  would  have  been  worth  $140,  or  more, 
in  Durant,  if  sound  and  in  good  condition.  There  was  no  evidence 
of  its  value  at  the  place  of  sliipment,  but  it  is  a  just  inference  that 
it  was  worth  more  than  $100  tnere. 

If  in  fault,  the  carrier  should  make  compensation  by  paying  the 
damage  done,  and  should  not  be  allowed  to  stipulate  m  advance 
for  a  diminished  liability  below  the  real  loss  sustained  by  the  fault 
which  creates  liability.  To  allow  that  would  defeat  the  politic 
rule  against  stipulating  for  exemption  from  the  consequences  of 
negligence  or  misconduct. 

We  find  no  fault  with  the  action  of  the  court  on  the  instruc- 
tions, but  because  of  the  allowance  of  an  attorney's  fee,  the  judg- 
ment will  be  reversed,  and,  under  our  view  of  the  evidence,  we 
decline  to  permit  final  judgment  here  on  a  remitHHtr  of  the 
attorney's  fee,  and  remana  the  case  for  a  new  trial. 


Leland 

V. 

Ohioago,  Milwaukee  and  St.  Vajjl  E.  R.  Oo. 

(Adwinee  Case,  Iowa.     April  24,  1885.) 

If  goods  are  destroyed  by  a  fire  set  by  an  engine  operated  by  a  railway 
company  this  is  prima  fade  evidence  of  negligence  by  such  company,  and, 
unless  it  shows  that  the  fire  was  not  in  fact  caused  by  its  negligence  or  want 
of  care,  the  owner  may  recover  for  the  goods  destroyed.  This  rule  applies 
although  such  goods  were  in  the  company's  custody  as  a  warehouseman  an^ 
not  as  a  common  carrier. 

It  is  the  duty  of  a  railway  company  to  keep  Its  warehouses  in  as  safe  a  con- 
dition, and  provided  with  such  means  and  appliances,  if  any,  for  eztin^ish- 
ing  fires,  as  ordinarily  prudent  and  cautious  men  would  do  under  like  circum- 
stances. 

Where  the  only  evidence  to  show  that  the  railway  company  used  wood  for 
fuel  instead  of  coal,  thus  increasinnr  the  liability  of  the  engine  to  emit  sparks, 
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was  testimony  that  a  witness  had  ''  learned"  that  such  fnel  was  used,  it  is 
erroneous  to  submit  to  the  jury  the  question  whether  there  was  negligence 
in  the  u^  of  fuel.  Such  testimony  is  mere  hearsay,  and  warrants  no  submis- 
sion of  any  question  to  be  determined  by  it. 

Appeal  from  Floyd  Circuit  Court. 

Plaintiff  seeks  in  this  action  to  recover  the  value  of  certain  house- 
hold goods,  which  he  alleges  were  destroyed  by  fire.  There  are 
two  counts  in  the  petition.  In  the  first  count  it  is  alleged  that 
said  goods  were  destroyed  by  a  fire  which  was  set  out  by  an  engine 
which  was  being  operated  on  defendant's  railway  by  its  servants 
and  employees,  and  that  said  fire  was  caused  by  the  negligent  and 
careless  manner  in  which  said  engine  was  operated.  In  the  second 
count  it  is  alleged  that  defendant  had  received  said  goods  into  its 
warehouse,  ana  had  the  same  in  charge,  as  a  warehouseman,  for 
care  and  safe-keeping,  but  that  it  neglected  to  exercise  ordinary 
care  and  diligence  for  the  preservation  of  said  property,  and  neg- 
lected to  provide  appliances  and  apparatus  for  the  protection  of 
the  building  in  which  said  goods  were  stored  from  fire,  by  reason  of 
which  negligence  said  building  took  fire  and  was  consumed,  and 
said  goods  were  destroyed.  Defendant's  answer  was  a  general  de- 
nial, and  it  alleged  that  said  engine  was  run  and  operated  by  a 
careful  and  competent  engineer,  and  was  provided  with  the  usual 
and  most  approved  appliances  for  preventing  the  escape  of  fire. 
There  was  a  verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. 

Oeorge  E.  Clark  and  J9.  S.  Wegg  for  appellant. 

Sta/rr  cfe  HcMrriaon  for  appellee. 

Kbed,  J. — The  evidence  itroduced  on  the  trial  shows  that  the 
goods  in  question  .were  delivered  to  defendant  by  plantiff  in  Chi- 
cago before  the  twentieth  of  April,  1882,  to  be  transported  to 
Charles  City,  in  this  State.  They  arrived  at  Charles  City  on  the 
twentieth  of  April,  and  were  removed  from  the  cars  and  placed  in 
defendant's  depot.  Plaintiff  did  not  call  for  them,  ana  on  the 
fourteenth  day  of  May  following  the  depot  caught  fire  and  was 
consumed,  and  the  goods  were  destroyed.  There  was  evidence 
tending  to  prove  that  the  fire  was  caused  by  sparks  thrown  out  by 
an  engine,  which  passed  the  depot  on  the  track  a  short  time  before 
the  fire  was  discovered.  There  was  evidence  also  from  which  the 
jury  might  have  found  that  it  was  caused  by  the  burning  of  a 
quantity  of  paper  in  a  stove  in  the  building.  The  fire  first  discov- 
ered was  on  the  roof,  and  the  station  agent  and  another  person  went 
upon  the  roof  with  pails  of  water  and  put  this  fire  out.  It  was 
then  discovered  that  the  building  was  on  fire  on  the  inside,  under 
the  roof.  An  effort  was  made  to  dash  water  on  this  fire,  but  this 
was  unsucessf ul.  There  were  no  appliances  about  the  building  for 
extinguishing  fire  except  ordinary  water  pails,  and  there  were  no 
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ladders  there.  There  was  evidence  tending  to  prove  that  the  fire 
on  the  inside  of  the  bnilding  might  have  been  extingnished  by  tliose 
present  if  there  had  been  a  ladder  there,  on  which  they  conld  have 
got  near  enough  to  it  to  enable  them  to  throw  water  upon  it 

1.  The  defendant  asked  the  court  to  instruct  the  jury  as  follows : 
"  The  provisions  of  section  1289  of  the  Code  of  1873  do  not  change 
the  ordinary  rule  of  law  in  this  case.  Tlie  burden  is  on  the  plain- 
tiff to  show  negligence  on  the  part  of  defendant,  its  servants  and 
agents,  in  order  to  recover  herein,  defendant  beinff  only  liable  as 
a  warehouseman."  "  Section  1289,  Code  of  1873,  is  not  intended 
to  affect  the  liability  of  warehousemen,  or  to  give  or  create  a  new 
right  of  action  against  them,  but  only  to  change  the  rule  as  to  the 
burden  of  evidence  in  cases  where  railway  companies  set  fire  to 

})roperty,  the  care  and  custody  of  which  tliev  were  not  at  common 
aw  charged  with."  The  court  refused  to  give  these  instructions, 
but  told  the  jury  that  if  they  found  that  the  fire  which  destroyed 
plaintiff's  property  was  set  out  by  an  engine  which  was  being  oper- 
ated by  defendant  on  its  railway,  this  would  be  prima  facie  evi- 
what  18  PBiMA  dence  of  negligence  by  defendant ;  and  plaintiff,  on 
oF^'^iwuSSS  proof  that  the  Toss  was  caused  by  a  fire  set  out  by  de- 
wAREBouBs.  feudaiit's  engine,  would  be  entitled  to  recover  unless 
defendant  showed  that  said  fire  was  not  caused  by  any  negligence 
or  want  of  care  on  its  part. 

Defendant  assigns  these  rulings  as  error.  We  think  they  are 
correct.  It  is  doubtless  true  that  defendant's  liability  as  a  com- 
mon carrier  terminated  when  the  goods  arrived  at  Charles 
City,  and  were  deposited  in  the  depot,  ready  to  be  delivered 
to  plaintiff.  And  its  responsibility  for  their  care  at  the  time 
of  the  loss  was  that  of  a  warehouseman.  Francis  v.  Dubuque 
<fe  S.  0.  E.  Co.,  25  Iowa,  60 ;  Mohr  v.  Chicago  &  N.  W.  K.  Co., 
40  Iowa,  579.  But  the  question  of  its  liability  for  the  dam- 
ages caused  by  a  fire,  set  out  in  the  operation  of  its  railway,  is 
not  at  all  affected  by  the  fact  that  the  property  injured  by  such  fire 
was  in  its  custody  as  a  warehouseman.  Its  duty  as  a  warehouseman 
is  to  exercise  ordinary  and  reasonable  diligence  in  the  care  of  the  prop- 
erty intrusted  to  it,  and  it  is  liable  for  any  damages  which  may  be  occa- 
sioned by  its  failure  to  perform  that  duty.  In  the  operation  of  its 
railroad  it  is  also  required  to  exercise  ordinary  diligence  to  avoid 
setting  out  fires  which  may  occasion  iniuiy  to  the  property  of 
others ;  and  if  it  neglects  to  perform  its  duty  in  that  respect,  and 
damage  thereby  results  to  another,  it  is  responsible  thereior.  But 
its  duty  and  liability  in  that  regard  are  entirely  distinct  from  those 
arising  out  of  its  custody  of  the  property  as  a  warehouseman.  They 
are  imposed  upon  it  by  positive  law,  while  those  of  the  warehouse- 
man arise  out  of  the  contractual  relation  of  the  parties. 

If  defendant  was  negligent  in  the  operation  of  its  railroad,  and 
the  fire  which  destroyed  plaintiff's  property  resulted  from  this  neg- 


WAT  COMFAKT 
A8  A  WABBHOUSB- 
MAN. 


WAREHOUSfi— SAFE  KEKPING — ^FIRB.  Ill 

ligenoe,  the  injury  was  not  occasioned  by  the  breach  of  any  dnty 
which  it  owed  him  as  a  warehonseman,  bat  resulted  from  its 
failure  to  perform  the  duty  imposed  upon  it  by  law  as  to  the  man- 
ner of  operating  its  railway.  And  the  fact  that  it  had  the  property, 
which  was  injured  in  consequence  of  this  negligence,  in  its  posses- 
sion as  a  warehouseman,  would  not  relieve  it  from  liability  for  the 
injury  ;  for,  notwithstanding  that  fact,  it  owed  plaintiff  the  same 
duty  to  exercise  due  care  in  the  operation  of  its  road  which  it  owed 
to  the  other  members  of  the  public.  It  is  true,  as  an  abstract 
proposition,  that  section  1289  of  the  Oode  does  not  create  any  new 
rule  as  to  the  duties  and  liabilities  of  warehousemen.  But  as  there 
is  no  effort  to  charge  defendant  as  a  warehouseman  on  account  of 
the  negligence  in  setting  out  the  fire,  this  is  entirely  unimportant. 
The  instructions  asked  by  defendant  then,  were  not  applicable  to  the 
ease  under  the  theory  on  which  plaintiff  was  seeking  to  hold  it 
liable  for  setting  out  said  fire,  and  they  were  properly  refused. 
The  instructions  given  by  the  court  are  in  accord  with  the  holding 
of  this  court  in  Small  v,  Chicago  R.  I.  &  P.  E.  Co.,  60  Iowa,  338. 

2.  The  court  gave  the  following  instruction  to  the  jury  :     "  It 
was  the  duty  of  the  defendant  to  keep  its  warehouse  in  j^jj^  of  kail- 
as  safe  a  condition,  and  provided  witti  such  means  and 
appliances,  if  any,  for  extinguishing  fires,  as  ordinarily 

Erudent  and  cautious  men  would  do  under  like  circumstances." 
defendant  contends  that  the  rule  as  to  its  duty  is  stated  too  broadly 
in  this  instruction.  But  we  think  otherwise.  The  warehouseman 
is  bound  to  use  ordinary  care  and  diligence  for  the  protection  and 
safe-keeping  of  the  property  received  by  him.  Story,  Bailm. 
§§  111  151.  The  proper  discharge  of  his  duty  in  this  respect 
would  require  him  to  make  such  provision,  and  use  such  care  and 
diligence  to  protect  it  from  injury  by  fire  as  was  reasonable  under 
the  circumstances.  The  rule  of  the  instruction  is  not  broader  than 
this.  Under  it,  defendant  would  be  required  to  take  only  such 
precautions  and  use  such  diligence  for  the  protection  of  theproperty 
against  fire  as  ordinarily  prudent  and  cautious  men  would  use  un- 
der like  cir^sumstances. 

3.  The  court  also  gave  the  following  instruction  :  "If  the  engine 
was  constructed  to  burn  coal  as  a  fuel,  and  if  the  defendant's  ser- 
>  ants,  at  the  time  the  fire  was  set  out,  used  wood  or  other  fuel 
other  than  coal,  and  if  the  fuel  that  was  used,  if  other  instruction 
than  coal,  increased  the  danger  or  liability  of  the  engine 
to  emit  sparks  and  set  out  the  fire,  the  use  of  fuel  other 
than  coal,  under  such  circumstances,  would  constitute  negligence, 
for  which  the  defendant  would  be  liable."  It  was  shown  that  the 
engine  which  passed  the  depot  a  short  time  before  the  building 
was  discovered  to  de  on  fire  was  a  coal-burner.  But  there  was  no 
evidence  which  tended  to  show  that  the  burning  of  other  fuel  than 
coal  "  increased  the  danger  or  liability  of  the  engine  to  emit  sparks 
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and  set  out  fire,"  nor  was  there  any  competent  evidence  that  any 
fuel  except  coal  was  being  burned  in  the  engine  at  the  time  it 
passed  the  depot. 

A  witness  who  was  present  at  the  fire  testified,  it  is  true,  that  he 
learned  at  the  time  that  the  .engine  was  fired  up  with  wood,  and* 
tliat  sparks  emitted  by  it  as  it  passed  the  depot  fell  upon  the  roof 
and  set  fire  to  the  shingles.  Bnt  he  did  not  pretend  to  have  any 
personal  knowledge  as  to  the  origin  of  the  fire  or  the  kind  of  fnel 
used  in  the  engine.  He  could  not  tell  even  from  whom  he  received 
the  information.  His  testimony  was  mere  hearsay,  and  the  conn 
was  not  warranted  in  submitting  any  question  to  the  jury  to  be 
determined  upon  it. 

The  court  therefore  erred  in  giving  the  foregoing  instruction, 
and  on  that  ground  the  judgment  must  be  reversed. 

Seevkbs,  J. — I  concur  in  the  result  reached,  but  I  do  not  desire 
to  be  regai'ded  as  bound  by  the  two  first  points  detenuined  in  the 
foregoing  opinion. 


Bbiubh  ajxd  Fobeigk  MAsmB  Inbubahox  Ca 

V. 

Gulf,  Colorado  and  Santa  Fs  B.  B.  Co. 

(Advance  Case,  Texas,     1885.) 

When  a  bill  of  lading  and  an  insurance  policy  covering  any  loss  of  tiw 
goods  named  in  the  former  are  signed  at  the  same  time,  but  the  policy  de- 
scribes the  property  as  having  been  already  shipped  by  the  carrier,  the  insur- 
ance company  will  be  held  to  be  affected  with  notice  of  any  reservation  in 
the  bill  of  lading  and  chargeable  with  notice  of  the  circumstances  of  the  con- 
tract for  its  transportation  entered  into  between  the  shipper  and  the  carrier. 

Therefore,  the  insurance  company  is  held  to  have  contracted  Tvith  the  foil 
understanding  that  in  case  of  loss  of  the  property  while  in  charge  of  the  car- 
rier, and  that  loss  was  satisfied  by  said  carrier,  it  would  be  entitled  to  the 
insurance  due  upon  the  property. 

To  an  action  by  the  shipper  for  the  value  of  the  goods  the  carrier  conld 
not  plead  that  it  was  not  liable  because  of  the  insurance,  and  that  the  ship- 
per must  look  to  the  insurance  company. 

In  taking  insurance  the  carrier  does  not  limit  its  common  law  liability  to 
the  shipper  for  any  loss  that  may  occur.  There  is  no  contract  of  exemption 
against  liability  for  loss  by  negligence ;  no  agreement  that  the  carrier  shall 
be  indemnified,  but  the  contract  is  simply  that  in  the  contingency  of  insur- 
ance a  consequent  benefit  in  case  of  loss  will  result  to  the  carrier. 

The  carrier  has  the  right  to  insure  the  goods  in  bis  charge  by  a  contract 
made  directly  with  the  insurance  company,  and  this  he  may  do  to  the  extent 
of  their  full  value. 

As  between  the  insurance  company  and  the  carrier  the  former  is  liable  to 
the  latter  for  any  loss  of  goods  occurring. 
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Appeal  from  Galveston  Co. 
C.  L.  Cleveland  for  appellant. 
BaUi/nger^  Mott  cfe  Terry  for  appellee. 

Willie,  C.  J. — The  important  question  in  this  case  arises  out 
of  the  provision  contained  in  the  bill  of  lading  exe-  questiok 
cuted  by  the  appellee  to  Z.  Murray  &  Co.,  to  the  effect  ""ated. 
tliat  in  case  the  property  was  destroyed  the  carrier  liable  for  the 
loss  should  have  the  full  benefit  of  any  insurance  effect  upon  or  on 
account  of  said  property.  The  question  is  whether  or  not,  with 
tliat  reservation  m  the  bill  of  lading,  the  appellant,  in  whose  com- 
pany the  insurance  had  been  affected,  can  recover  from  the  railroad 
company  the  value  of  the  cotton  destroyed  after  having  paid  the 
sum  to  the  shipper. 

It  is  a  conceded  fact  that  the  cotton  was  destroyed  bv  fire,  and 
\\\  such  a  manner  as  would  not  have  excused  the  railroad  company 
at  common  law.  It  appears  from  the  record  that  while  the  bill  of 
lading  and  ceitificate  or  insurance  were  both  executed  on  the  same 
day,  the  former  was  prior  in  time,  for  the  certificate  of  insurance 
describes  the  cotton  as  having  been  alreadv  shipped  by  notice  of  rks- 
the  railroad  company.  Hence,  it  must  follow  that  the  SJU'^'^op  laS 
appellant  was  anected  with  notice  of  the  reservation  SSipiST^^  a^ 
contained  in  the  bill  of  lading.  The  insurance  com-  jtscted  ^ith. 
pany,  knowing  that  the  property  was  in  charge  of  the  railroad 
company  as  a  common  carrier  at  the  time,  is  chargeable  with  notice 
of  the  circumstances  of  the  contract  for  its  transportation  entei*ed 
into  between  the  carrier  and  the  shipper  of  the  cotton.  This  being 
ilie  case,  the  insurance  company  must  be  held  to  have  contracted 
with  the  full  understanding  that  in  case  of  loss  of  the 
cotton  whilst  in  charge  of  the  appellee,  and  that  loss  Stth^^rS?r^ 
was  satisfied  by  the  railroad  company,  the  latter  would  SDreo?"^^^' 
be  entitled  to  the  insurance  money  due  upon  the  cotton, 
unless  the  reservation  in  the  bill  of  lading  was  such  as  could  not 
be  made  and  was,  therefore,  void  and  of  no  effect.  This  disposes 
of  the  point  made,  that  the  insurance  company,  being  entitled  to 
ilie  shipper's  rights  and  remedies  against  the  carrier,  could  not  be 
deprived  of  them  by  any  contract  between  the  carrier  and  the  ship- 
per to  which  the  insurance  company  was  not  a  partv.  The  insur- 
ance company  had  no  rights  against  the  appellee  when  the  bill  of 
lading  was  signed  and  the  reservation  was  made,  but,  on  the  con- 
trary, the  railroad  company  had  all  the  right  which  the  reservation 
could  give  it  as  against  the  appellant  company  at  the  time  the  in- 
surance was  effected. 

If,  therefore,  the  question  depended  on  the  right  of  two  parties 
to  interfere  with  the  contract  of  a  third  by  an  agreement  between 
themselves  alone,  we  would  be  compelled  to  hold  that  neither  the 
certificate  of  insurance  nor  the  transfer  by  the  owner  of  the  cotton 
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to  the  insurance  company  was  of  any  avail,  as  against  the  previous 
contract  between  the  snipper  and  the  railroad  company.  The 
whole  question,  therefore,  turns  upon  the  right  of  the  appellee  to 
make  the  reservation  as  to  the  insurance  money  in  its  bill  of 
la()ing. 

This  right  is  questioned  on  the  ground  that  the  resei-vation  is  in 
coMMow  -  LAW  effect  a  limiting  of  the  common-law  liability  of  a  car- 
RAiLWAT  COM-  ricr  for  the  loss  of  goods  transported  by  him,  a  limira- 
ED^BT'OTirmLAT-  tiou  prohibitcd  by  the  statutes  of  our  State.  It  is  said 
3wJ***  '"^'^  that  by  allowing  the  carrier  to  reimburse  himself  out  of 
the  insurance  money  we  relieve  him  of  all  responsibility,  and  per- 
mit him  to  deal  with  the  property  in  his  charge  as  carelessly  and 
negligently  as  he  pleases,  and  yet  save  him  from  accountability  in 
case  of  its  loss. 

It  is  perhaps  true  that  the  carrier  is  enabled  by  such  contract  to 
indemnify  himself  for  any  money  he  may  pay  out  on  account  of 
the  loss  of  the  goods,  but  does  this  relieve  him  from  responsibility, 
or  limit  his  liability  in  the  least?  To  an  action  of  the  shipper  for 
the  goods  he  could  not  successfully  plead  that  he  was  not  liable 
because  of  the  insurance  and  that  the  shipper  must  look  to  the 
insurance  company  for  compensation.  It  would  be  no  defence  to 
the  action,  and  the  carrier  has  not,  therefore,  limited  his  liability 
to  the  person  with  whom  he  has  contracted.  The  shipper  has  all 
the  rights  and  remedies  against  the  carrier  he  would  have  possessed 
had  no  such  reservation  been  made.  If  the  goods  are  lost  from 
other  causes  than  the  act  of  God  or  the  public  enemy,  the  carrier 
is  liable ;  and  it  is  no  concern  of  the  owner  that  after  the  loes  is 
compensated  by  the  carrier,  the  latter  can  seek  reimbui-sement  at 
the  hands  of  some  one  else. 

But  it  is  said  to  be  against  public  policy  to  allow  such  reserva- 
ticus  in  the  bill  of  lading,  because  it  lessens  the  necessity  for  care 
and  diligence  on  the  part  of  the  railroad  companv  in  reference  to 
the  property  in  its  charge  for  transportation.  This  may  be  so  in 
some  measure,  but  it  certainly  does  not  release  the  company  from 
liability,  or  place  them  in  the  same  position  as  if  they  had  con* 
tracted  that  they  should  not  be  liable  either  in  whole  or  in  part  for 
the  loss  of  the  goods,  unless  they  would  be  so  liable  at  common 
law. 

There  is  a  great  difference  between  contracting  for  a  limit  of 
common-law  liability  and  contracting  to  be  fully  liable  as  at  com- 
mon law,  but  to  have  the  privilege  of  indemnifying  against  loss  by 
reason  of  such  liability.  Besides,  the  owner  does  not  bind  himself 
to  insure,  or  to  do  anything  which  will  result  in  the  benefit  of  the 
carrier.  "There  is,  therefore,  no  contract  of  exemption  against 
liability  for  loss  by  negligence ;  no  agreement  that  the  carrier  shall 
be  indemnified,  but  the  contmct  simply  is  that  in  the  continency 
of  insurance,  a  consequent  benefit  will,  in  case  of  loss,  resnlt  to  the 


INSUBANOE — ^BILL  OF  LADING — SUBROGATION.  lift 

carrier."     Rintoul  v.  N.  T.  Central  &  H.  E.  R.  Co.,  16  Am.  & 
Eng.  R.  R.  Cas.  144:. 

The  carrier  has  the  right  to  insure  the  goods  in  his  charge  by  a 
contract  made  directly  with  the  insurance  company,  and  cabbbb  mat 
this  he  may  do  to  the  extent  of  their  full  value.  Fland.  "«'^»* 
on  Ins.  380 ;  May  on  Ins.  80 ;  Lawson  on  Con.  of  Carriers,  391, 
392 ;  Hutchinson  on  Con.  of  Car.  sec.  429 ;  Yan  Natta  v.  Ins. 
Co.,  2  Sandf.  990 ;  Ins.  Co.  v.  Cobbs,  20  N.  Y.  177.  This  is 
upon  the  principle  "that  every  person  who  would  be  liable  in 
the  event  of  the  loss  of  the  property  may  effect  an  insurance 
for  his  own  protection."     Hntch.  on  Car.,  sec.  429. 

The  carrier  needs  no  protection  against  losses  for  which  he  is 
notliable  under  his  contract  with  the  shipper ;  and  if  not  allowed 
to  insure  against  those  for  which  he  is  liable,  the  policy  of  insur- 
ance is  of  no  use  sis  a  protection  to  himself.  It  is  clear  that  if  the 
want  of  power  in  a  carrier  to  limit  his  common-law  liability  de- 
prives him  of  his  right  to  indemnify  himself  against  loss,  he  cannot 
contract  for  such  indemnity  directly  with  an  insurance  company 
any  more  than  he  could  through  his  agreement  with  the  owner  of 
the  property.  If  we  look  to  the  effect  or  result  of  the  two  con- 
tracts, we  find  that  the  carrier's  liability  is  restricted  as  much  by 
the  one  as  by  the  other,  and  if  the  one  is  against  public  policy  the 
other  is  also.  If  there  be  any  difference  it  is  restricted  to  a  greater 
degree  by  the  contract  maae  by  the  carrier  with  the  insurance 
company.  That  positively  indemnifies  him  against  loss ;  the  other 
indemnifies  only  upon  the  happening  of  a  contingency. 

When  a  railroad  company,  as  in  the  present  instance,  pursues 
the  latter  course,  and  the  owner  insures  and  a  loss  cov-  -^^ 
ered  by  the  policv  and  the  bill  of  lading  occurs,  the  PAjr^kBuito 
railroad  stands  substantially  in  the  same  position  tow-  ^*""™ 
ard  the  shipper  and  the  insurance  company  as  if  it  had  insured 
by  direct  contract.  The  railroad  company  is  primarily  liable  to 
the  owner  of  the  goods  for  their  value  ii  destroyed.  The 
insarance  company  is  also  liable  to  the  owner  to  the  extent  of  the 
loss  covered  by  the  policy  in  trust  for  the  benefit  of  the  carrier. 
The  owner  has  a  right  of  action  for  the  value  of  his  property, 
either  against  the  railroad  company  or  against  the  insurer. 

We  have  seen  that  the  fact  that  the  carrier  had  a  right  to  reim- 
burse himself  from  a  third  party  for  losses  under  the  bill  of  lading 
forms  no  defence  to  an  action  against  him  by  the  shipper.  He 
most  pay  the  value  of  the  property  destroyed  and  then  bring  suit 
against  the  party  liable  to  him  under  the  contract  of  insurance. 
This  is  the  case  whether  the  carrier  has  insured  or  has  reserved  the 
benefit  of  the  insurance  obtained  by  the  owner,  especially  under 
oar  system  of  jurisprudence,  when  suits  may  be  prosecuted  in  the 
name  of  the  true  or  equitable  owner  of  the  cause  of  action. 

Bat  if  the  insured  proceeds  firat  against  the  insurer  and  recovers 
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under  the  policy,  or  it  is  paid  by  the  latter  without  suit,  can  he 
then  bring  suit  upon  the  bill  of  lading  against  the  carrier  ? 

A  complete  answer  to  such  suit,  although  brought  for  the  benefit 
of  the  insurer,  would  be  the  reservation  contained  in  the  bill  of 
lading,  to  which  the  plaintiff  was  a  party.  To  recover  the  value 
of  the  property  destroyed  and  appropriate  it  to  the  insurance  com- 
pany would  be  in  direct  violation  of  that  stipulation,  and  the  suit 
brought  directly  by  the  insurer  is  in  no  better  condition.  The 
right  to  assert  such  a  stipulation  as  the  present,  in  a  bill  of  lading, 
is  universally  admitted,  or  denied,  if  at  all,  only  on  the  ground  of 
the  supposed  effect  it  has  of  restricting  the  common-law  liability 
of  a  carrier.  This,  as  we  have  chosen  in  our  own  view,  is  not  the 
effect  of  the  reservation.  If  it  is  a  legal  stipulation  it  must  have 
some  effect,  and  if  it  does  not  protect  the  carrier  against  losses 
which  he  must  make  good  under  the  bill  of  lading  it  is  entirely 
nugatory. 

The  right  of  the  insurance  company  to  recover  against  the  rail- 
road, if  it  existed  at  all,  was  the  result  of  an  equit^ible  subrogation 
to  the  remedy  of  the  owner  of  the  cotton  against  the  carrier,  and 
of  the  assignment  made  subsequent  to  its  loss.  But  the  assign- 
ment was  doubtless,  as  it  was  made  in  privity  and  subordination  to 
the  previous  stipulation  placed  in  the  bill  of  lading,  and  the  subro- 
gation was  of  no  avail,  as  no  one  can  become  subrogated  to  a  right 
which  the  party  originally  possessing  that  right  nad  previously 
contracted  should  not  be  enforced. 

The  question  is  of  the  first  impression  in  Texas,  and,  as  controlled 
by  a  statute  similar  to  our  own  upon  the  subject  of  common. carri- 
ers, has  perhaps  never  received  tne  adjudication  of  a  court  of  last 
resort.  Sec.  30  N.  Y.  Rep.  It  has,  however,  in  two  or  three 
instances  been  passed  upon,  and  in  accordance  with  our  own  views, 
by  courts  of  eminent  learning,  to  whose  opinion  great  deference  is 
due.  Caestian  v,  Ins.  Co.,  16  Am.  &  Eng.  E.  K.  Cas.  142 ;  Rin- 
toul  V.  Railroad  Co.,  Idetriy  144;  Lawson  on  Con.  of  Car.  p.  383. 

We  think  that  the  court  did  not  err  in  rendering  judgment  in 
favor  of  the  defendant  below,  and  that  judgment  is  ainrmed. 

Aflirmed. 
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Jaokson  Co. 

BOYLSTON  InSUBANOE  Co. 

{Adocmce  Otudy  MasMchu96tU.     June  24,  1886.) 

The  right  of  an  insurance  company  insuring  a  property  in  tranHtUy  to  be 
substituted  to  the  rights  of  the  insured  as  against  the  common  carrier  upon 
paying  a  loss,  is  subject  to  the  owner's  contract  of  carriage  with  the  railroad 
company,  provided  there  be  no  fraudulent  concealment  from  the  insurer. 
An  insurance  company  insuring  property  in  tranntu^  and  making  no  provis- 
ions in  regard  to  the  nature  of  the  contract  of  carriage,  must  be  held  to  have 
insured  subject  to  the  actual  contract  of  carriage  so  far  as  it  was  a  lawful 
contract. 

Contract  to  recover  upon  a  policy  of  insurance  for  the  loss  of 
thirty-six  bales  of  cotton  destroyed  by  fire.  The  case  was  heard 
by  a  single  justice,  who  held  the  defendant  liable  and  found  for  the 
plaintiff.  It  was  thereupon  reported  for  the  consideration  of  the 
full  court. 

^.  Mervmi  and  J?,  ff,  Oa/r.dmer^  Jr.y  for  plaintiflP. 

C,  A.  Prince  and  F.  Peahody^  for  defendant. 

Devens,  J. — The-  action  is  on  a  policy  of  insurance,  by  which 
the  defendant  insured  the  plaintiff  on  cotton  in  transit  between 
ports  and  places  in  the  United  States  and  the  plaintiff's  mills  in 
New  Hampshire.     The  cotton  was  bought  by  one  Ivy,  faom. 

as  broker  for  the  plaintiff,  and  shipped  by  him,  by  the  Atlantic  <& 
West  Point  K.  R.  Co.  and  connecting  lines.  It  was  in  two  lots, 
and  Ivy,  attaching  the  two  railroad  receipts  to  a  draft,  drew  on  the 
plaintiff  for  the  amount  of  the  purchases.  The  draft,  with  the 
railroad  receipts  attached,  was  received  by  the  plaintiff's  treasurer, 
on  October  17,  1883,  and  paid  on  presentation,  after  which  he  gave 
notice  to  the  defendant  of  the  shipments  and  presented  the  policy, 
that  they  might  be  indorsed  thereon,  which  was  done.  The  rail- 
road receipts,  given  on  behalf  of  the  Atlantic  &  West  Point 
K.  R.  Co.  and  connecting  lines,  contained  a  stipulation,  that, 
in  case  of  loss  or  damage  to  the  cotton  sustained  during  trans- 
portation, whereby  legal  liability  was  incurred,  only  that  company 
should  be  responsible  in  whose  actual  custody  the  cotton  was  at 
the  time  of  the  occurrence;  and,  further,  that  "the  company  in- 
curring such  liability  shall  have  the  benefit  of  any  insurance  which 
may  have  been  effected  upon,  or  on  account  of,  said  cotton." 

Ivy  did  not  read  the  railroad  receipts,  and  it  does  not  appear 
whether  he  did  or  did  not  know  their  contents,  so  far  as  the  clause 
relating  to  insurance  is  concerned.     The  railroad  receipts  were  not 


118  JACKSON   CO.   V.  B0YL8T0N  INSURANCE  CO. 

Bent  to  the  defendant,  nor  their  contents  communicated,  nor  did  it 
ask  to  see  them.  It  did  not  appear  that  the  defendant  knew 
whether  they  were  received.  The  plaintifiPs  treasurer  did  not  read 
them,  nor  did  he  or  the  plaintiff  know  that  tliey  contained  this 
clause,  nor  did  they  know  that  receipts  containing  such  a  clause 
would  be  or  were  likely  to  he  taken,  and  no  fraud  or  concealment 
from  defendant  was  intended. 

While  in  transit  and  in  the  actual  custody  of  the  South  Carolina 
R.  R.,  a  common  carrier,  and  one  of  the  connecting  Hnes  of 
the  Atlantic  &  West  Point  E.  R.,  and  in  the  State  of  South  Caro- 
lina, thirty-six  bales  of  the  lot  of  cotton,  before  described,  were 
destroyed  by  a  fire,  the  origin  and  cause  of  which  are  unknown. 
For  the  value  of  these  this  action  is  brought. 

It  is  the  contention  of  the  defendant  tnat,  whether  the  contract 
between  the  plaintiff  and  the  carrier  is  governed  by  the  law  of 
Massachusetts,  Georgia,  or  South  Carolina,  it  was,  so  far  as  it  is 
stipulated,  in  favor  of  the  carrier  for  the  benefit  of  any  insurance 
that  might  have  been  effected,  valid  and  binding  upon  the  plaintiff. 

While  this  question  has  been  thoroughly  discussed  on  both  sides 
and  with  careful  examination  of  statutes  and  decisions  in  each 
State,  it  will  not  be  necessary  to  decide  it.  In  the  view  we  take 
of  the  case,  we  shall  assume,  in  favor  of  the  defendant's  contention, 
that  the  stipulation  was  valid  and  binding  between  the  plaintiff 
and  the  earner. 

If  it  be  thus  held,  the  defendant  then  contends  that  this  was  a 
contract  in  violation  of  the  defendant's  rights,  and  rendered  the 
policy  void,  for  the  reason  that  when  the  insurer  of  goods  in  the 
custody  of  a  carrier  pays  the  loss  on  the  goods  insured  to  the  owner, 
he  is  ordinarily  entitled  to  be  put  in  the  place  of  the  owner  and 
clothed  with  all  his  rights.  Hart.  v.  West  R.  R.,  13  Mete  99. 
The  defendant  further  contends  that,  this  being  the  well-recog- 
nized law  at  the  time  of  the  contract  of  insurance,  both  plaintiff 
and  defendant  must  have  contemplated  this  right  of  subrogation  in 
case  of  loss,  and  if  the  plaintiff  has  destroyed  it  by  a  contract  which 
would  deprive  the  defendant  of  this  riglit,  the  policy  is  avoided. 

Subrogation  is  the  substitution  of  one  person  in  place  of  another, 
sxTBEooATioH.  whcthcr  as  a  creditor  or  the  possessor  of  any  other 
pahy^ILt  ^nt -  n'ghtful  claim,  so  that  he  who  is  substituted  succeeds  to 
SHIPPER.  the  rights  of  the  other  in  relation  to  the  debt  or  claim 

and  its  rights,  remedies,  or  securities.  It  does  not  necessaidly  de- 
pend upon  contract,  but  grows  out  of  the  relation  which  two  parties 
sustain  to  each  other,  and  the  party  subrogated  acquires  no  greater 
rights  than  those  of  the  party  for  whom  he  is  substituted.  The 
contract  of  insurance  being  one  of  indemnity,  the  insurer,  when  he 
has  indemnified  the  insured,  is  equitably  entitled  to  succeed  to  the 
right  which  he  had  against  the  carrier.  But,  as  the  insurance  com- 
pany obtains  its   remedy  against  the  carrier,  not  by  virtue  of  anv 
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contract  of  its  own  with  him,  but  through  the  contract  of  the 
owner  of  the  goods,  such  owner  may  mate  the  contract  of  carriage 
so  as  to  suit  his  own  interest,  provided  there  be  no  fraudulent  con- 
cealment from  the  insurer,  and  the  right  which  the  insurer  obtains 
is  subject  to  the  agreement  made  with  the  carrier.  Carriers  have 
an  insurable  interest  in  the  goods  they  transport,  and  may,  there- 
fore, effect  insurance  upon  them  for  tlieir  own  benefit.  There  is 
no  reason  why  they  may  not  insure  them  jointly  witli  the  owner, 
and,  if  so,  why  they  may  not  contract  for  tlie  benefit  of  insurance 
effected  by  the  owner,  in  the  absence  of  fraud,  or  of  any  contract 
to  the  contrary,  with  the  insurer.  Chase  v.  Wash.  Ins.  Co.,  12 
Barb.  595 ;  Van  Natta  v.  Sec.  Ins.  Co.,  2  Sandf .  490. 

The  defendant  contends  that,  by  reason  of  the  existence  of  this 
right  of  subrogation,  the  plaintiff  has  obtained  its  insurance  at  a 
lower  rate  than  it  otherwise  would  have  done;  but  it  is  also  true 
that,  by  an  agreement  that  the  caiTier  shall  have  the  benefit  of  the 
insnrauee,  he  has  probably  obtained  the  carriage  of  his  goods  at  a 
lower  rate  of  transportation.  The  insurer,  as  against  the  carrier, 
is  entitled  to  preference,  only  when  there  is  no  agreement  to  the 
contrary,  and  the  insured  thus  has  a  claim  against  the  carrier.  If 
the  carrier  may  insure  on  his  own  account,  he  may  contract  with 
the  person  whose  goods  he  carries  that  such  pei*son  sliall  insure  for 
his  benefit.  While  the  question  has  not  been  the  subject  of  dis- 
cussion in  this  Commonwealth,  these  remarks  are  well  sustained 
bj  respectable  authorities  elsewhere.  Mercantile  Ins.  Co.  v.  Calebs, 
20  N.  T.  173 ;  Phoenix  Ins.  Co.  v.  Erie  &  W.  Transp.  Co.,  10 
Bliss.  18 ;  Rintoul  v.  N.  Y.  Cent.  R.  E.,  16  Am.  &  Eng.  R.  R. 
Gas.  144. 

The  case  of  Carstairs  v.  Mechanics  &  Traders'  Ins.  Co.,  16  Am. 
&  Eng.  R.  R.  Cas.  142,  is  distinguishable  by  the  important  fact 
that  it  was  there  expressly  stipulated  that,  in  case  of  loss,  the 
insurance  company  should  be  subrogated  to  all  claims  against  the 
transporter. 

Tliere  is  no  ground,  in  the  case  at  bar,  upon  which  any  fraud  or 
concealment  can  be  asserted.  The  receipts,  which  would  be  given 
for  carriage,  the  plaintiff  well  knew,  would  be  various,  as  the 
cotton  would  pass  through  States  controlled  by  different  laws. 
Tlie  right  of  the  owner  so  to  contract  that  the  carrier  sliould  have 
the  benefit  of  his  insurance,  the  defendant  must  have  known  had 
l)een  asserted,  as  it  became  a  subject  of  judicial  decision  as  early  as 
1859.  Mercantile  Ins.  Co.  v.  Calebs,  tioi  supra.  It  made  no  in- 
oniries,  and  the  plaintiff's  ofiScers  did  not  know  of  the  existence  of 
tne  clause.  Nor  can  the  position  of  the  defendant  that  this  agree- 
ment was  in  violation  of  the  clause  in  the  policy  by  which  it 
agreed  that  "  this  insurance  shall  be  void  in  case  the  policy,  or  the 
interest  insured  thereby,  shall  be  sold,  assigned,  transferred,  or 
pledged  without  the  consent,  in  writing,  of  the  insurers,"  be  main- 
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tained.     The  policy,  and  the  interest  in  it,  is  still  retained  by  the 
owner ;  it  is  neither  transferred  nor  pledged. 

It  being  conceded  that  the  contract  between  the  plaintiff  and  tlie 
carrier  was  binding  and  valid,  we  are  brought  to  the  conclusion ,  ex- 
pressed in  the  ruling  of  the  judge  who  presided  at  the  trial,  thnr 
'*  in  a  case  where  there  was  no  intention  to  deprive  the  insurance 
company  of  its  rights  and  no  intentional  fraud  and  concealment, 
and  where  the  plaintiff  itself  was  actuallv  ignorant  of  the  stipula- 
tion relied  on  at  the  time  it  made  the  insurance,  or  obtained  the 
indorsement  on  the  policy,  and  was  ignorant,  when  it  ordered  the 
cotton,  that  any  stipulation  would  be  made,  and  there  was  no  actual 
misrepresentation,  an  insurance  company  insuring  property  in 
t7'cm8itu^  and  making  no  provision  in  regard  to  the  nature  of  the 
contract  of  carriage,  and  not  requesting  to  see  tlie  bill  of  lading  or 
receipt,  and  making  no  inquiries  about  them,  must  be  held  to  ha?e 
insured  it  under  and  subject  to  the  actual  contract  of  carriage,  so 
far  as  it  was  a  lawful  contract." 

The  defendant  has  no  just  ground  of  complaint  against  the 
ruling,  which  was  in  these  terms. 

Judgment  on  the  verdict. 

Right  of  Subrogation  between  Carrier  and  Insurer  in  Cases  of  Lom  for 
which  each  is  Liabiot — It  is  well  settled  that  in  the  absence  of  any  clause  in 
the  bill  of  lading  giving  the  carrier  the  benefit  of  insurance,  the  insurer  has 
the  right  of  subrogation  against  the  carrier.  Thus  in  the  case  of  Hall  & 
Long«.  Railroad  Cos.  13  Wall.  370,  Strong,  J.,  says:  '*It  is  too  well  set- 
tled by  the  authorities  to  admit  of  question,  that  as  between  a  common  car- 
rier of  goods  and  an  underwriter  upon  them,  the  liability  to  the  owner  for 
their  loss  or  destruction  is  primarily  upon  the  carrier,  while  the  liability  of 
the  insurer  is  only  secondary.  The  contract  of  the  carrier  may  not  be  the 
first  in  order  of  time,  but  it  is  first  and  principal  in  ultimate  liability.  In 
respect  to  the  ownership  of  the  goods,  and  tne  risk  incident  thereto,  the 
owner  and  the  insurer  are  considered  one  x)erson,  having  together  the  bene- 
ficial right  to  the  indemnity  due  from  the  carrier  for  a  breach  of  his  contract, 
or  for  non-performance  of  his  legal  duty.  Standing  thus,  aa  the  insurer 
does,  practically  in  the  position  of  a  surety,  stipulating  that  the  goods  shall 
not  be  lost  or  injured  in  consequence  of  the  peril  insured  against,  whenever 
he  has  indemnified  the  owner  for  the  loss  he  is  entitled  to  all  the  means  of 
indemnity  which  the  satisfied  owner  held  against  the  party  primarily  liable. 
His  right  rests  upon  familiar  principles  of  lequity.  It  is  the  doctrine  of  sub- 
rogation, dependent  not  at  all  upon  privity  of  contract,  but  worked  out 
through  the  right  of  the  creditor  or  owner,"  See  also  Hart  v.  Western 
R.  R.  Corp.,  13  Mete.  105. 

Basis  of  Insurer's  Right  of  Subrogation  aci.  against  Carrier^ — ^It  seems 
equally  well. settled  that  the  right  of  subrogation  which  an  insurer  who  has 
paid  the  loss  has  against  the  carrier  does  not  rest  upon  the  principle  of  con- 
tract express  or  implied,  but  wholly  or  equitable  considerations  apart  from 
contract  right.  Mobile  &  Montgomery  R.  R.  Co.  «?.  Jurey,  111  U.  S.  684; 
s.  c.  16  Am.  &  Eng.  R.  R.  Cas.  132;  Hall*.  Railroad  Cos.,  13  Wall.  867; 
see  especially  latter  part  of  language  of  Strong,  J.,  above  quoted;  Simpson 
t>.  Thompson,  L.  R.  3  App.  Cas.  279. 

The  Effect  of  a  Clause  in  a  Bill  of  Lading  giving  the  Carrier  the  Benefit 
of  Insurance. — (a).  Its  Effect  on  Validity  of  Policy  of  Insurance,— X^sfimwg 
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that  the  right  of  subroffation  is  wholly  independent  of  any  contract  between 
insurer  and  insured,  there  would  seem  to  be  no  reason,  in  cases  where  the 
policy  of  insurance  is  taken  out  after  the  issuing  of  a  bill  of  lading  contain- 
ing a  clause  giying  the  carrier  the  benefit  of  insurance,  why  the  clause  in  the 
bill  of  lading  should  in  any  way  invalidate  the  policy,  in  the  absence  of  any 
fraudulent  concealment  of  the  terms  of  the  bill  of  lading  from  the  insurance 
company.  The  clause  in  the  bill  of  lading  prevents  any  equity  of  subroga- 
tion in  favor  of  the  insurance  company  and  aeainst  the  carrier  from  arising 
ml  the  time  the  policy  is  issued ;  and  if  the  right  of  subrogation,  does  not 
arise  at  that  time  it  never  can  arise ;  nor  is  the  case  different  where  the  policy 
ia  isaued  before  the  bill  of  lading.  By  the  express  terms  of  the  policy  the 
insurer  is  absolutely  liable  to  the  insured  in  case  of  a  loss  within  the  terms 
of  the  policy,  and  this  liability  is  wholly  .irrespective  of  any  liability  that 
may  exist  on  the  part  of  the  carrier  to  the  insurea.  The  right  of  subrogation 
is  a  mere  equitable  right,  and  does  not  rest  on  contract.  If  the  policy  is  prior 
to  the  bill  of  lading,  this  equity  of  subrogation  must  have  its  inception,  if 
ever,  at  the  time  the  insured  contracts  with  the  carrier,  i.  «.,  at  the  time  the 
bill  of  lading  is  issued.  But  the  clause  in  the  bill  of  lading  giving  the  bene- 
fit of  insurance  to  the  carrier  must  prevent  the  arising  of  any  equity  of  sub- 
rogation in  favor  of  the  insurer.  Hence  that  clause  in  the  bUl  of  lading  does 
not  destroy  an  equity  of  subrogation  that  already  exists,  but  simply  prevents 
a  right  of  subrogation  from  arising. 

(b.)  Subrogation  in  Favor  of  Carrier, — ^Does  such  a  clause  in  the  bill  of 
lading  g^ve  the  carrier  a  right  of  subrogation  against  the  insurer  f  This  has 
neTer  been  si^uarely  held,  but  there  seems  no  doubt,  on  principle,  that  it  does 

glTe  the  earner  this  right.  In  Phoenix  Mut.  Ins.  Co.  o.  Erie  &  West.  Transp. 
o.,  10  Hiss.  18,  88,  Dyer,  J.,  says  (speaking  of  such  a  clause):  *^  And  if  the 
agreement  be  valid,  I  think  it  follows  that  on  payment  of  the  loss  by  the 
carrier,  the  insured  would  hold  their  claim  against  the  insurer  in  trust  for 
the  carrier." 

It  has  been  held  in  several  cases  that  such  a  clause  prevents  a  recovery  by 
an  insurer  who  has  paid,  against  the  carrier.  British  &  Foreign  Marine  Ins. 
Co.  V.  South  Colorado  &  Santa  Fe  R.  R.  Co.  (one  of  the  principu  cases  supra) ; 
Pbosnix  Mut.  Ins.  Co.  v.  Erie  &  West.  Transp.  Co.,  10  Biss.  18;  Mercantile 
Ins.  Co.  V.  Calebs,  20  N.  Y.  178.  In  all  these  cases  the  policy  was  subse- 
quent to  the  bill  of  lading;  but  it  would  seem,  on  principle,  that  this  fact, 
although  adverted  to  in  British  &  Foreign  Mar., Ins.  Co.  v.  Gulf,  Colorado  A 
flanta  Fe  R  R  Co.  (one  of  principal  cases),  was  not  material  to  the  deci- 
aion,  for  reasons  given  above  in  the  discussion  of  the  effect  of  the  clause 
on  the  validity  of  policies  of  insurance. 

Mpuiation  in  Policy  for  Subrogation  against  Carrlen — When  such  a  clause 
is  contained  in  the  policy  it  seems  that  a  clause  in  the  bill  of  lading  giring 
the  carrier  the  benefit  of  insurance  would  avoid  the  policy  because  it  would 
be  a  breach  of  the  stipulation  in  regard  to  subrogation,  and  in  general  by  ex- 
press provision  of  the  policy  the)  breach  of  a  stipulation  svoids  the  policy. 
Carstairs  v.  Mechanics  &  Traders^  Ins.  Co.,  16  Am.  &  Eng.  R.  R  Cns.  142,  vid. 
also  Jackson  Co.  v,  Boylston  Ins.  Co.  (one  of  principal  cases).  Could  a  re- 
covery be  had  against  the  ca|rier  in  such  a  case  f  It  the  clause  in  the  bill  of 
lading  giving  the  carrier  the  benefit  of  insurance  is  held  to  be  a  contract  it  would 
seem  that  the  stipulation  in  the  policy  would  clearly  be  of  this  contract,  as  it 
would  deprive  the  carrier  of  the  benefit  of  the  insurance  which  was  con- 
tracted for.  Hence  it  would  seem  that  in  a  suit  against  the  carrier  on  the 
contract  of  camAge  the  carrier  could  recover  his  damages  for  the  breach  of 
thia  contract.  What  the  damages  would  be  would  depend  on  the  facts  of 
the  particular  case,  «.  «.,  the  amount  of  insurance  of  which  the  carrier  is  thus 
deprived  of  the  benefit,  the  amount  of  other  insurance  of  which  the  carrier 
cm  get  the  benefit,  etc 
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Payment  of  Loss  Praeedent  to  Right  of  Subrogation. — A  paTment  of  the 
loss  18  necessary  to  perfect  a  right  of  subrofi^ation.  Therefore,  in  a  suit  by  a 
shipper  against  a  carrier  to  recover  for  the  Toss  of  goods,  the  fact  that  there 
is  a  clause  in  bill  of  lading  giving  carrier  the  benefit  of  insurance,  and  that 
the  goods  are  insured,  will  furnish  no  defence  to  the  carrier  where  the  insur- 
ance money  haa  not  been  paid.  Cin.,  H.  &  D.  R.  R.  Co.  v.  Spratt,  2  Dut. 
(Ky.)  4. 
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Nicholson. 

(61  Texas  Reports^  550.) 

A  defendant  who  wishes  to  attack  the  jurisdiction  of  the  court  on  the 
f^ound  that  the  plaintiff  has  committed  a  fraud  on  such  jurisdiction  by  plac- 
ing a  larger  value  on  specific  articles  than  was  |)roper,  the  value  of  which 
was  sued  for,  and  that  this  was  done  to  secure  jurisdiction  improperly,  must 
plead  that  fact ;  the  issue  thus  made  should  be  submitted  to  the  jury  with 
the  issues  involved.  On  such  an  issue  it  does  not  necessarily  follow  that  1 
because  the  plaintiff  in  his  petition  claimed  damages  in  excess  of  the  minimum 
jurisdiction  of  the  court,  and  recovered  an  amount  less  than  such  minimum 
jurisdiction,  the  amount  claimed  was  fraudulently  stated  to  secure  juris- 
diction. 

When,  on  such  an  issue  being  submitted  with  the  main  case,  the  jury 
found  for  the  plaintiff  a  sum  in  excess  of  the  minimum  jurisdiction  of  the 
court,  the  verdict  must  be  regarded  as  including  a  finding  in  favor  of  the 
jurisdiction. 

In  a  suit  for  damages  against  a  common  carrier  for  the  lots  of  second-hsad 
clothing  belonging  to  the  plaintiff,  table  furniture,  and  the  like,  having  so 
special  marke^ble  value,  and  which  were  useful  chiefly  to  the  owner,  it 
would  seem  that  the  measure  of  damages  would  be,  not  their  loss  at  the  place 
of  intended  delivery,  but  the  value  of  such  things  to  their  owner;  not  a  price 
suggested  by  his  partiality  for  them,  nor  yet  what  he  could  sell  them  for, 
but  the  actual  loss  in  money  he  would  sustain  by  being  deprived  of  such 
articles  of  domestic  use. 

In  such  cases  it  is  only  when  the  freight  money  has  not  been  actually  paid 
that  the  amount  of  it  is  to  be  deducted  in  estimating  damages.  When  do 
sum  was  alleged  or  proved  by  the  shipper,  and  no  amount  was  specified  in 
the  bill  of  lading,  it  was  not  error  in  failing  to  charge  on  the  subject. 

In  a  suit  to  recover  the  value  of  second-hand  clothing,  it  was  not  error 
to  exclude  the  testimony  of  a  witness  as  to  the  relative  value  of  new  and 
second-hand  goods,  when  the  witness  stated  that  he  was  a  dealer  in  new 
goods  only  and  had  no  knowledge  as  an  expert  as  to  the  value  of  second- 
hand clothing. 

In  such  a  suit  a  question  asked  a  witness  as  to  '*  what  per  cent  was  lost 
on  goods  by  being  used,  or  the  value  of  second-hand  gooas,'*  was  properly 
excluded  as  too  general. 

Appeal  from  Bexar.  Tried  below  before  the  Hon.  G.  H. 
Noonan. 

Suit  by  Martin  Nicholson  to  recover  the  value  of  a  bureau  and 
contents,  alleged  to  have  been  shipped  from  San  Marcos  to  Galves- 
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ton  and  lost  by  defendant.  Tlie  goods  were  valued  in  the  petition 
at  $228.55.  The  defendant  pleaded  to  the  jnrisdiction  of  the 
court,  on  the  ground  that  the  matter  in  controversy  amounted  to 
less  than  $200,  and  that  the  plaintiif  had  falsely  and  fraudulently 
alleged  the  value  to  be  $228.55,  exclusive  of  interest,  for  the  pur- 
pose of  ^vin^  the  district  court  jurisdiction  of  the  case.  This  plea 
was  verified  by  affidavit. 

Defendant  also  pleaded  a  general  denial,  and  specially  denied 
that  the  goods  claimed  were  of  the  value  alleged,  or  were  of  any 
value  more  than  $25 ;  that  it  was  unusual  to  snip  such  goods  in  a 
bureau,  and  that  at  the  time  of  the  shipment  the  defendant  had  no 
notice  of  the  contents  of  the  bureau. 

Tlie  court  submitted  the  plea  to  the  jurisdiction  to  the  jury  at 
the  same  time  with  the  other  issues  in  the  cause.  The  jury  found 
the  following  verdict :  "  We,  the  jury,  find  for  the  plaintiff,  and 
assess  his  damages  at  the  sum  of  two  hundred  and  twenty-eight 
dollars  and  fifty-five  cents  ($228.55)."  Judgment  in  favor  of  the 
plaintiff  accordingly. 

The  errors  assigned  are  evident  from  the  opinion. 

Defendant  offered  to  prove  by  the  witness  Oppenheimer  the 
relative  value  of  new  and  second-hand  goods,  to  which  the  counsel 
for  plaintiff  objected,  because  witness  liad  testified  that  he  was  a 
dealer  in  new  goods  only,  and  the  court  sustained  the  objection 
and  excluded  the  testimony. 

The  defendant  also  offered  to  prove  by  the  witness  Pettipain 
what  percentage  was  lost  on  goods  oy  bein^  used,  or  the  decreased 
▼alue  of  secona-hand  goods,  to  which  plaintiff  objected,  because  the 
qaestion  was  too  general,  and  the  court  sustained  the  objection. 

J.  H.  McLeary  for  appellant. 

Benemhom  &  Mergsttom  for  appellee. 

Willie,  0.  J. — We  do  not  think  that  any  of  the  assignments  of 
error  relating  to  the  ruling  of  the  judge  upon  the  plea 
to  the  jurisdiction  of  the  court  are  well  taken.  There  dicitok*kuSw6 
was  nothing  upon  the  face  of  the  petition  to  show  that  """^ 
the  amount  in  controversy  was  placed  at  over  $200  for  the  purpose 
of  improperly  giving  jurisdiction  td  the  district  court.  On  the 
contrary,  the  petition  makes  out  a  clear  case  of  jurisdiction  by 
alleging  the  goods  lost  to  be  worth  $228.55,  and  there  is  nothing 
in  it  to  show  that  this  was  an  overvaluation.  In  such  a  case,  if  a 
defendant  wishes  to  show  by  extraneous  proof  that  the  value  was 
falsely  estimated  at  too  much  for  the  purpose  of  giving  jurisdiction 
to  the  court,  he  must  plead  it,  and  tlien  it  becomes  a  question  of 
fact  to  be  submitted  to  the  jury  with  the  other  issues  in  the  cause. 
Breen  v.  T.  &  P.  R  R  Co.,  44  Tex.  309. 

The  district  judge  in  this  cause  submitted  the  question  to  the 
jury  in  a  manner  that  cannot  be  complained  of  by  the  defendant. 
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for  if  there  is  any  objection  to  this  part  of  the  charge  it  is  owing 
to  the  fact  that  it  is  too  favorable  to  the  appellant.  It  did  not 
follow  as  a  matter  of  course  that  if  the  plain  tin  claimed  more  than 
$200  and  recovered  less,  he  was  not  entitled  to  sue  in  the  district 
court.  To  oust  the  jurisdiction,  it  required  further  proof  that  the 
amount  claimed  was  improperly  ovei*stated  for  the  purpose  of 
bringing  the  suit  in  that  court.  The  charge  of  the  court  required 
a  finding  for  the  defendant,  if  the  jury  should  think  that  the  goods 
lost  were  not  worth  over  $200,  no  matter  how  honestly  and  prop- 
erly, from  facts  known  to  plaintiff,  he  had  acted  in  estimating 
them  at  a  larger  sum.  Of  this  charge,  if  there  was  any  complaint, 
the  plaintiff  was  the  party  to  make  it,  and  it  certainly  is  not  sub- 

4'ect  to  objection  on  tne  part  of  defendants.     Graham  v.  Roder,  5 
[•ex.  141. 

The  jury  found  for  the  plaintiff  in  the  sum  of  $228.55,  the  exact 
amount  claimed  by  him,  and  this  verdict,  in  view  of  the  charge  of 
the  court  on  the  subject  of  jurisdiction,  must  be  taken  to  nave 
included  a  finding  that  the  court  had  jurisdiction  of  the  cause. 

It  is  urged  that  the  court  should  have  charged  the  jury  that  the 
measure  of  damages  was  the  value  of  the  articles  at  their  place  of 
delivery  less  the  cost  of  transportation.  This  is  the  general  rale 
when  goods  are  lost  by  a  common  carrier. 

In  the  present  case  the  value  of  the  goods  was  proved,  but  it  did 
xxAsimB  o»  Tiot  appear  from  the  evidence  that  there  was  any  differ- 
H^™HOL^D  cnce  between  their  vahie  at  the  point  of  their  shipment 
®^'**-  and  at  the  place  of  their  delivery.     In  fact,  the  lost 

articles  seemed  to  be  of  such  a  character — viz.,  second-hand  cloth- 
ing,  books,  and  table  furniture;  which  had  been  used  by  the  plain- 
tiff— that  they  could  not  be  said  to  have  to  him  a  value  at  one  place 
different  from  what  they  possessed  at  another.  He  could  hardly 
have  supplied  himself  in  the  market  with  goods  in  the  same  condi- 
tion ana  so  exactly  suited  to  his  purposes  as  were  those  of  which 
he  had  been  deprived.  As  compensation  for  the  actual  loss  is  the 
fundamental  principle  upon  which  tliis  measure  of  damages  rests, 
it  would  seem  that  the  value  of  such  goods  to  their  owner  would 
furnish  the  proper  rule  upon  which  he  should  recover.  Not  any 
fanciful  price  that  he  might  for  special  reasons  place  upon  them, 
nor,  on  the  other  hand,  the  amount  for  which  he  could  sell  them 
to  others,  but  the  actual  loss  in  money  he  would  sustain  by  being 
deprived  of  articles  so  specially  adapted  to  the  use  of  himself  and 
his  family. 

But,  be  this  as  it  may,  the  judge  gave  the  charge  as  the  appellant 
contends  the  law  is,  except  tnat  ne  did  not  state  the  place  at  which 
^        their  market  value  was  to  be  estimated,  nor  say  any- 
w  MTUTArfKa  thing  about  deducting  the  freight  money  which  might 
DAXAQBs.  ^^  ^^  upon  them.     The  charge  is  not  so  definite  in 

reference  to  the  first  matter  as  it  should  have  been,  but  it  is  not 
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clearly  wrong  upon  its  face,  and  in  such  cases  it  is  the  duty  of  tlie 
party  not  satisfied  with  the  instruction  to  ask  charges  that  will  more 
specifically  and  clearly  place  the  law  before  the  jury.  This  the 
appellant  failed  to  do  in  the  present  case. 

It  is  only  in  cases  where  the  freight  money  has  not  been  paid 
that  the  amount  of  it  is  to  be  deducted  in  estimating 
the  damages.     Hutchinson  on  Carriers,  §  769.  fkbioht  mokbt 

Here  there  was  no  proof  whatever  as  to  the  amount 
agreed  upon  or  as  to  whether  or  not  it  had  been  paid.  The  bill 
of  lading  left  the  amount  blank,  showing  that  no  sum  had  been 
agreed  upon  by  the  parties.  What  the  rate  of  charge  in  such  cases 
was  lay  peculiary  within  the  knowledge  of  the  defendant,  and 
should  have  been  proved  by  the  company  if  it  had  not  been  paid. 
Without  such  proof  the  jury  could  not  have  deducted  the  freight, 
and  there  was  no  necessity  for  any  charge  upon  that  subject. 

The  court  did  not  err  in  rejecting  the  testimony  of  Oppenheimer. 
He  was  introduced  as   an  expert  on  the   subject   oi  bxpkrt  as  to 
second-hand  goods,  and  failed  to  qualify  himself  as  such  ^^^■■ 
by  showing  any  means  of  knowing  the  value  of  such  articles. 

Nor  did  the  court  err  in  excluding  the  question  asked  of  Petti- 
pain   in   reference  to   the  deterioration  m  value   of  dmebioratiom 
second-hand  goods.     The  question  was  too  general,  and  "  ^^'^ 
should  have  confined  the  witness  to  the  deterioration  from   the 
use  to  which  the  lost  goods  had  been  subjected. 

The  greater  the  length  of  time  that  goods  have  been  used,  or  the 
severer  the  usage  to  wliich  they  have  been  subjected,  the  greater 
ijrfU  be  their  deterioration  in  value.  There  can,  therefore,  be  no 
general  rule  laid  down  as  to  the  value  of  second-hand  goods  as 
compared  to  the  value  of  those  that  are  new;  and  any  attempted 
rule  on  that  subject  would  but  tend  to  confuse  the  jury,  or  cause 
them  to  find  upon  a  different  state  of  facts  from  that  presented  to 
them. 

Whilst  the  cost  of  the  goods  was  proven  there  was  also  abun- 
dant testimony  to  show  their  value  at  the  time  of  their  loss.  If 
there  was  any  testimony  to  show  that  they  were  worth  less  than 
the  value  placed  upon  tnem  by  the  plaintiff  in  his  evidence,  it  did 
no  more  than  produce  a  conflict  which  it  was  the  province  of  the 
Ju^  to  pass  upon,  and  which  they  did  settle  by  their  verdict. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 

Measure  of  Damages. — Of  course,  in  case  of  the  destruction  or  loss  of 
^oods  by  a  carrier  the  amount  of  damages  recoverable  is  based  directly  on  the 
value  of  the  goods  lost.  This  in  the  case  of  goods  that  have  no  market 
-ralae  is  often  very  difficult  to  fix,  especially  where,  as  here,  the  value  depends 
chiefly  on  the  use  to  which  they  can  be  put  by  their  owner.  The  rule  for 
estimating  the  value  in  such  cases  as  laid  down  in  the  principal  case  is  un- 
donbtedly  correct.    The  damage  recoverable  is  the  actual  loss  in  money  the 
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owoer  would  sustain  by  being  deprived  of  articles  adapted  to  the  ei^pecial 
use  for  which  the  articles  in  question  were  adapted — ^not  any  fancy  price  the 
owner  may  have  set  upon  them  for  special  reasons,  nor,  on  the  other  hand, 
what  they  could  be  sold  for.  Fairfax  v.  New  York  Cent.  &  Hud.  Riv.  R  R 
Co.,  78  N.  Y.  167 ;  8  Suth.  Dams.  298.  294 ;  Mayne^s  Law  of  Damages  (8d  ed.), 
158,  154. 

It  is  to  be  borne  in  mind,  however,  that  in  estimating  the  value  acoordiDg 
to  the  rule  just  suggested  only  those  uses  can  be  taken  into  consideration 
which  are  suggested  by  the  nature  of  the  goods  themselves  or  of  which  the 
carrier  had  special  notice.  Cory  v.  Thames  Iron  Works  Co.,  L.  R.  3  Q.  6. 
181.  In  that  case  the  defendants  had  built  a  large  floating  boom  derrick, 
fitted  with  machinery  for  raising  sunken  vessels,  for  a  company  which  bad 
become  insolvent  and  had  left  it  on  their  hands.  The  plaintiffs  agreed  to 
buy  the  hull  of  the  derrick,  which  the  defendants  were  to  empty  of  machinery 
and  deliver  at  a  fixed  time.  The  plaintiffs  were  coal-merchants,  and  the 
defendants,  who  knew  of  this,  supposed  that  they  intended  to  use  the  hull 
for  storing  coal,  that  being  the  most  obvious  use  to  which  the  hull  could  be 
put  by  a  coal -merchant.  As  a  matter  of  fact,  the  plaintiffs  intended  it  for 
a  totally  different  use.  The  defendanta  did  not  deliver  the  hull  at  the  time 
contracted  for,  and  the  question  was,  what  was  the  measure  of  damages  for 
the  delay?  The  damage  to  plaintiff  if  vessel  was  to  have  been  used  for  stor- 
ing coal  would  have  been  £420;  the  damages  plaintiff  actually  suffered 
through  loss  of  profit,  etc.,  were  actually  much  greater.  It  was  held  that 
plaintiff^s  recovery  should  be  limited  to  £420,  that  loss  being  the  natural 
consequence  of  the  delay. 
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Jackson. 

(62  Texas  BeporU^  209.) 

Where  a  common  carrier  fails  to  transport  prodtice  destined  for  market  and 
received  by  him,  in  the  condition  in  which  he  receives  it  and  without  un- 
necessary delay,  the  owner  is  entitled,  among  other  elements  of  damage,  by 
way  of  indemnity,  to  eight  per  cent  interest  on  the  value  of  the  commodity 
from  the  time  it  should  have  been  delivered  at  its  market  destination  by  the 
carrier.  The  fact  that  the  owner  was  paying  interest  on  a  debt  which  the 
produce  shipped  was  intended  to  satisfy  neither  adds  to  his  right  to  recover 
interest  for  the  delay  nor  enlarges  the  liability  of  the  carrier. 

Appeal  from  Limestone.  Tried  below  before  the  Hon.  L.  D. 
Bradley. 

Geo.  Ooldihwmte  and  Z.  O,  Farra/r  for  appellant. 
A,  C.  Prendergast  for  appellee. 

Staton,  J. — This  action  was  brought  by  the  appellee  to  recover 
from  the  appellant,  a  common  carrier,  damages  alleged  facb. 

to  have  been  incurred  by  the  plaintiff  in  consequence  of  the  failure 
of  the  appellant  to  transport  with  reasonable  despatch  a  large  num- 
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l)er  of  bales  of  cotton  belivered  to  it  by  him  to  be  carried  to  the 
city  of  Galveston,  and  there  delivered  to  P.  J.  Willis  &  Bro.,  by 
whom  it  was  to  be  sold,  on  arrival,  for  account  of  appellee. 

The  appellee  was  a  cotton-bayer  doing  business  at  Kosse,  on 
the  line  of  appellant's  railway,  and  the  cotton  as  purchased  was 
delivered  to  the  appellant,  who  executed  bills  of  lading  therefor ; 
but  a  large  part  of  the  cotton  was  not  transported  within  a  reason- 
able time  after  bills  of  lading  were  delivered,  though  ultimately 
taken  to  Galveston  by  the  appellant. 

The  various  items  of  damage  are  particularly  set  forth  in  the 
petition,  and  embraced  loss  in  weight  and  decline  in  price  during 
the  delay,  cotton  destroyed  by  cattle,  depreciation  in  the  grade  and 
value  of  the  cotton  while  in  the  possession  of  the  carrier  by  expo- 
siii'e  to  the  weather,  loss  on  pickings  on  arrival  at  Galveston,  cost 
of  picking ;  and  he  also  claimed  by  way  of  damage  a  named  sum 
paia  to  his  commission  merchant  in  Galveston  as  interest,  which 
would  not  have  accrued  if  his  cotton  had  been  transported  within 
a  reasonable  time  after  bills  of  lading  were  executed. 

The  appellant  answered  by  general  demurrer  and  general  denial. 

The  cause  was  tried  without  a  jury  and  the  conclusions  of  fact 
found  by  the  court  are  as  follows : 

"  First.  The  plaintiff  was  a  merchant  in  the  town  of  Kosse,  in 
Limestone  county,  Texas,  and  the  defendant  a  common  carrier, 
with  its  line  of  road  running  through  said  town,  as  alleged  in 
plaintifiPs  petition,  in  the  years  1880  and  1881. 

^'  Second.  That  the  plaintiff  purchased  during  the  cotton  season, 
beginning  August  16,  1880,  and  ending  March  16,  1881,  five  hun- 
dred and  ninety-seven  bales  of  cotton,  for  which  defendant  exe- 
cuted bills  of  lading  as  it  was  tendered  for  shipment  at  the  time 
stated  in  plaintiff's  exhibit  ^  B.' 

"  Thira.  That  on  all  the  cotton  received  by  the  defendant  for 
shipment  after  September  14,  1880,  there  was  a  damage  of  $5  per 
bale, — that  is,  on  four  hundred  and  seventy-six  bales, — making  an 
ao^gregate  damage  of  $2,380,  and  that  one  hundred  and  twenty-one 
bales  of  the  five  hundred  and  ninety-seven  were  shipped  by  the 
defendant  promptly. 

"  Fourth.  That  in  consequence  of  the  failure  of  defendant  to 
ship  the  four  hundred  and  seventy-six  bales  within  a  reasonable 
time  after  bills  of  lading  were  executed  therefor,  the  plaintiff  sus- 
tained a  further  loss,  by  reason  of  a  further  decline  in  tlie  market 
where  the  cotton  was  consigned,  at  Galveston,  of  $1,483.32,  as  shown 
bjr  plaintiff's  exhibit '  B.' 

"  Fifth.  That  plaintiff  suffered  a  further  loss  of  $63.21  in  the 
way  of  pickings,  and  that  said  loss  on  said  four  hundred  and 
se venty-six  bales  of  cotton  was  due  to  the  failure  to  ship  said  cotton 
after  the  bills  of  lading  were  excuted  therefor. 

"Sixth.  That  two  hundred  and  eighty-seven  pounds  of  plain- 
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tiff's  cotton,  of  the  value  of  $28.70,  were  destroyed  by  tbe  cattle  in 
the  town  of  Kosse  after  the  defendant  executed  bills  of  lading' 
therefor. 

"Seventh.  That  plaintiff  was  indebted  to  P.  J.  Willis  &  Bro., 
of  Galveston,  a  considerable  amount,  which  indebtedness  the  said 
cotton  was  intended  to  pay  off,  and  that  the  plaintiff  paid  interest 
on  said  indebtedness  at  the  rate  of  one  per  cent  per  month,  or,  in 
the  aggregate,  $243.50  on  said  indebtedness  from  and  after  Septem- 
ber 14,  1880. 

"  Eighth.  That  plaintiff  paid  to  have  about  seventy-five  bales  of 
his  four  hundred  and  seventy-six  bales  picked,  the  sum  of  $56.25; 
said  pickings  being  rendered  necessary  by  defendant's  failure  to 
ship  said  cotton  within  a  reasonable  time  aiter  bills  of  lading  were 
executed  therefor. 

"  Ninth.  That  of  the  said  four  hundred  and  seventy-six  bal^ 
there  was  little  or  none  thereof  that  was  shipped  in  the  order  in 
which  it  was  presented  for  shipment." 

On  these  conclusions  of  fact  the  court  below  held,  as  matter  of 
law,  "  that  the  several  items  of  damage  set  forth  above  (in  the  con- 
clusions of  fact)  are  proper  elements  of  damage,  and  under  the  facts 
of  this  case,  and  under  the  law  regulating  common  carriers  in  this 
State,  and  I  therefore  render  judgment  in  favor  of  plaintiffs  against 
defendant  for  $4,255.08,  the  aggregate  amount  of  said  items  and 
costs  of  suit." 

Tlie  appellant  presents  in  the  brief  but  two  assignments  of  error. 
iNTBaBBT  AS  AX  Tlic  first  assignmcut  relates  to  the  item  of  interest 
DAMAOB.  paid  to  P.  J.  Willis  &  Bro.,  as  stated  in  the  seventh 

conclusion  of  fact,  and  it  is  urged  that  in  the  case  made  interest  so 
paid  is  not  a  proper  element  of  damage. 

The  statute  of  this  State  provides  that  "  where  common  carriers 
receive  goods  for  transportation  into  their  warehouses  or  depots 
they  shall  forward  them  in  the  ordef  in  which  they  are  received, 
the  first  received  to  be  first  forwarded,  without  giving  the  prefer- 
ence to  one  over  another ;  and  in  case  they  shall  fail  to  do  so,  they 
shall  be  liable,  absolutely,  for  all  losses  occurring  while  the  goods 
remain  and  for  all  damages  occasioned  or  in  any  wise  resulting 
from  the  delay ;  provided  that  the  trip  or  voyage  shall  be  consid- 
ered as  having  commenced  from  the  time  of  the  signing  of  the  bill 
of  lading,  and  the  liability  of  the  common  carrier  shall  attach,  as 
at  common  law,  from  and  after  such  signing."     R.  S.  283. 

It  is  not  denied  that  there  was  an  unreasonable  delay  in  trans- 
porting the  cotton,  for  which  damage  was  given  at  the  rate  of  $5 
f)er  bale,  after  the  same  was  received  by  the  appellant  and  bills  of 
ading  executed  therefor;  nor  can  it  be  deniea  that  the  cotton  of 
other  peraons  received  by  the  railway  company  after  that  of  the 
appellee  was  transported  before  his. 

The  terms  of  the  statute  are  very  broad,  and  evidently  give  the 
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right  to  recover  dama^  on  account  of  the  common  carrier's  de- 
fault, for  any  injury  which  in  a  legal  Bense  can  be  said  to  be  caused 
by  that  default. 

The  allowance  of  interest  by  way  of  damages  has  not  in  this 
State  been  confined  to  those  cases  in  which  interest  is  expressly 
given  by  statute. 

It  has  been  held  that  on  a  contract  to  deliver  chattels,  where  the 
purchase-money  has  been  paid,  the  highest  price  at  any  time  be- 
tween the  day  when  the  delivery  should  be  made  and  the  day  of 
trial,  with  interest  from  the  time  when  deliveiy  should  have  been 
made,  is  the  measure  of  damage  for  the  breach  of  contract.  Calvit 
V.  McFadden,  13  Tex.  324.  This  rule  was  varied  somewhat  in 
Masterson  v,  Goodlett,  46  Tex.  403 :  but  the  right  to  interest  for 
failure  to  deliver  was  recognized.  Some  qualification  of  the  rule 
was  also  made  as  to  the  time  when  the  vaRie  should  be  estimated 
in  Heilbroner  v.  Douglass,  45  Tex.  406,  but  the  rule  as  to  allow- 
ance of  interest  was  adhered  to. 

Interest  has  been  allowed  on  the  value  of  personal  property  con- 
verted. Grimes  v.  Watkins,  69  Tex.  140 ;  Hudson  v.  Wilkinson, 
61  Tex.  610. 

Interest  is  allowed  on  breach  of  warranty  in  sale  of  land  (Turner 
V,  Miller,  42  Tex.  418 ;  Glenn,  v.  Mathews,  44  Tex.  400) ;  and  the 
same  rule  prevails  on  breach  of  warmnty  in  sale  of  chattels  unless 
varied  by  special  circumstances.  Anderson  v.  Duffield,  8  Tex. 
237;  Scranton  v.  Tilley,  16  Tex.  138 ;  Anding  v.  Perkins,  29  Tex. 
348. 

For  conversation  or  detention  of  money,  interest  has  been  al- 
lowed. Commercial  &  Agricultural  Bank  v.  Jones,  18  Tex.  811 ; 
Close  V.  Fields,  18  Tex.  623. 

In  Fowler  v.  Davenport,  21  Tex.  636,  which  was  an  action 
against  a  common  carrier  for  failure  to  deliver  articles  which  the 
carrier  undertook  to  transport,  <t  was  said:  "  Upon  contracts  in 
which  an  agreement  to  pay  interest  is  expressed,  or  can  be  im- 
plied, the  interest  is  a  legal  incident,  and  it  is  held  to  be  the  duty 
of  the  court  to  instruct  the  jury  to  give  interest.  There  it  is  a 
matter  of  law.  In  other  cases  it  is  a  matter  of  fact,  as  damages  in 
other  cases,  and  may  be  allowed  by  the  jury  by  analogy  to  interest. 
In  such  cases  it  is  not  an  incident  to  the  debt,  but  may  be  allowed 
under  circumstances  bv  way  of  mulct  or  punishment  for  some 
fraud,  delinquency,  or  injustice  of  the  debtor,  or  for  some  injury 
done  by  him  to  the  creditor.  Eenss.  G.  F.  v,  Reid,  5  Cow.  614." 
This  rule  was  followed  and  interest  allowed  in  th^  case  of  "Wolfe 
V.  Lacy,  30  Tex.  350,  which  was  a  suit  against  a  common  carrier 
for  injury  done  to  cotton  while  in  course  of  transportation. 

The  rule  in  reference  to  the  non-deliverv  of  goods  by  a  common 
carrier  is  thus  stated  by  Mr.  Sedgwick :  "  As  a  general  rule,  where 
goods  are  intrusted  to  a  carrier  and  they  are  not  delivered  accord- 
21  A.  &  £.  R.  Cas.— 9 
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ing  to  the  contract,  the  ralne  of  the  goods,  with  interest  thereon 
from  the  day  when  they  should  have  been  delivered,  is  the  measure 
of  damages."     2  Sedgwick,  94. 

The  rule  is  thus  stated  in  Sutherland  on  Damages,  vol.  3,  p.  238 : 
"Interest  is  generally  added,  in  this  conntiy,  to  the  amount 
allowed  as  damages,  on  the  generally  accepted  principles  which 
govern  the  allowance  of  interest ;  it  should  be  added  as  a  necessary 
part  of  the  indemnity  the  shipper  or  owner  is  entitled  to  for  the 
loss  or  injury  to  his  goods.  But  in  some  instances,  under  the  in- 
fluence 01  some  early  decisions  and  the  reasons  upon  which  they 
proceed,  the  allowance  or  withholding  of  interest  is  left  to  the  dis- 
cretion of  the  jury."  The  same  rule  is  laid  down  by  Mr.  Field  in 
the  following  language :  "  Where  goods  have  been  damaged  in 
the  course  of  transportation  through  the  fault  of  the  carrier,  the 
rule  of  damages  is  the  difference  between  the  value  of  the  goods 
as  they  are  and  the  value  as  they  should  have  been  at  the  time  and 
place  where  they  were  to  be  delivered  according  to  the  contract, 
and  to  which  interest  is  to  be  added,  but  from  which  the  freight 
should  be  deducted  where  it  has  not  been  advanced."  Field's  fiiw 
of  Damages,  sec.  378. 

The  principle  announced  by  these  authors  is  well  sustained  by 
the  authorities  referred  to  by  them  in  the  notes  to  the  sections 
quoted. 

The  rule  allowing  interest  in  case  of  non-delivery  and  in  cases 
in  which  goods  are  delivered  by  the  carrier  in  a  dama^d  condi- 
tion depends  on  the  same  principle ;  and  in  either  case  has  for  its 
purpose  tlie  giving  of  compensation  or  indemnity  to  the  injured 
party. 

To  give  indemnity,  the  owner  must  be  placed  as  near  as  may  be 
in  the  same  position  he  would  have  occupied  had  the  carrier  com- 
plied with  his  contract,  which  was  that  he  would  transport  the 
cotton  in  the  condition  in  which  he  received  it  without  unnecessary 
delay. 

Had  it  done  so,  the  owner  would,  in  all  probability,  within  ten 
days  from  the  time  the  cotton  was  delivered  to  the  carrier,  have  re- 
ceived its  value  on  sale.  Of  this  he  was  entirely  deprived  during 
the  time  the  cotton  was  permitted  to  remain  at  the  carrier's  depot, 
and  nothing  less  than  interest  on  the  value  of  the  cotton  at  its  place 
of  destination  at  such  time  as  it  should  have  been  delivered  will 
give  compensation  for  the  delay.  The  law  estimates  under  our 
statute  the  value  of  the  use  of  money  on  written  contracts  to  pay 
money,  to  be  eight  per  cent,  per  annum  after  the  money  becomes 
due ;  and  if  it  oe  detained  aiter  it  is  due,  the  legal  right  of  the 
creditor  to  have  interest  is  fixed.  This  is  ideemed  to  be  reasonable 
compensation  for  the  money  detained.  In  the  case  at  bar,  the 
appellee,  by  the  wrongful  act  of  the  appellant,  w?is  prevented  from 
realizing  money  which  would  have  been  realized  but  for  the  negli- 
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fence  or  delinquency  of  the  cairier,  and  no  Bom  less  than  the  law 
eems  reasonable  compensation  for  the  detention  of  a  like  sum  of 
money  as  wonld  have  been  received  by  the  owner  can  be  a  inst  and 
proper  indemnity  to  him  for  the  deprivation  of  right  which  he 
snf^red  by  the  carrier's  breach  of  contract. 

The  fact  that  the  appellee  may  have  been  indebted  to  P.  J.  "Willis 
&  Bro.,  and  that  snch  debt  was  an  interest-bearing  debt,  cannot  add 
to  the  appellee's  right  to  recover,  nor  can  it  enlarge  the  liability  of 
the  appellant. 

The  contract  was  not  made  with  reference,  as  between  the  par- 
ties to  it,  to  the  pecuniary  liabilities  of  the  appellee. 

There  is  no  general  prayer  in  the  petition  tor  interest,  but  there 
is  a  specific  prayer  for  the  exact  sum  paid  as  interest  by  the  a^ 
pellee  while  the  cotton  was  detained  by  the  appellant,  and  this 
asks  interest  at  the  rate  of  one  per  cent,  per  month  during  the 
time  the  cotton  was  detained,  xhe  court  gave  interest  at  that 
rate,  and  we  are  of  the  opinion  that  this  was  error ;  for  the  law,  as 
before  said,  deems  eight  per  cent,  per  annum  a  fair  compensation 
for  the  use  or  detention  of  money  in  the  absence  of  a  contract 
fixing  the  value  of  such  use  or  detention,  and  the  same  measure  of 
damage,  and  not  a  greater,  in  cases  like  tiiis,  should  be  applied  for 
the  detention  of  that  which  would  have  produced  money  by  sale 
on  arrival  at  its  contemplated  destination.  ^ 

In  this  case,  from  the  nature  of  the  transaction,  the  carrier  may 
be  presumed  to  have  known  that  it  was  the  intention  of  the  owner, 
directly  or  indirectly,  to  convert  the  cotton  into  money. 

We  are  of  the  opinion  that,  in  cases  like  this,  the  true  measure 
of  damages  will  include  interest,  as  matter  of  law,  and  upon  this 
subject  the  following  authorities  in  addition  to  those  before  cited 
may  be  profitably  consulted :  Cowlev  v.  Davidson,  13  Minn.  93 ; 
Spring  V.  HaskeU,  4  Allen,  113  ;  Gushing  v.  Wells,  Fargo  &  Co., 
98  Mass.  550 ;  Dana  v.  Fiedler,  12  N.  Y.  40  ;  AndrewB  v.  Durant, 
18  N.  T.  602 ;  McCormick  v.  Penn.  C.  E.  R.  Co.,  49  N.  Y.  315 ; 
Maguire  v.  Dinsmore,  62  N.  Y.  45  ;  Robinson  et  al.  v.  Merchants' 
D.  T.  Co.,  45  Iowa,  475  ;  Chapman  et  al.  v.  Chicago  &  N.  W.  Ry. 
Co.,  26  Wis.  304 ;  Whitney  et  al  v.  Chicago  &  K  W .  Ry.  Co.,  27 
Wis.  348 ;  Mote  v.  Chicago  &  N.  W.  Ry.  Co.,  27  Iowa,  27 ;  Ston- 
denmier  v.  Williamson,  29  Ala.  569 ;  Pitsinowsky  v.  Beardsley, 
Hill  &  Co.,  37  Iowa,  15 ;  Whitworth  v.  Hart,  22  Ala.,  860 ;  Par- 
rott  V.  K.  &  K  Y.  Ice  Co.,  46  N.  Y.  369 ;  Mailler  v.  E.  P.  Line, 
61  N.  Y.  816 ;  2  Sedgwick  on  Damages,  175,  and  authorities  cited 
in  note  a. 

Interest  is  a  necessary  item  in  the  measure  of  damages  in  cases 
of  this  class,  otherwise  it  is  true,  as  was  said  in  the  case  of  Dana  v, 
Fiedler,  "  this  contradictory  result  follows,  that,  while  an  indemnity 
is  professedly  given,  the  law  adopts  such  a  mode  of  ascertaining 
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its  amonnt  that  the  longer  a  party  is  delayed  in  obtaining  it  the 
greater  shall  its  inadequacy  become." 

Under  the  mle  laid  down  in  Fowler  v.  Davenport  and  Wolfe  u. 
Lac]^,  the  facts  of  this  case  justified  the  judge  who  tried  the  cause 
in  ^ving  interest  as  part  oi  the  damage  to  which  the  appellee  was 
entitled. 

If  it  appeared  that  the  court  below  gave  interest  at  the  rate  of 
one  per  cent  per  month  by  way  of  exemplary  damages  on  acconnt 
of  gross  negligence  or  delinquency  of  the  appellant,  were  there  a 
prayer  for  exemplary  damages,  under  the  facts  shown  by  the  record, 
it  might  not  be  necessary  to  disturb  the  judgment  on  the  ground 
that  it  is  excessive. 

There  is,  however,  no  prayer  for  such  relief,  and  it  appears  with 
reasonable  certainty  that  the  court  was  induced  to  allow  that  rate 
of  interest  because  a  like  rate  of  interest  was  paid  bv  the  appellee. 
As  before  said,  this  fact  ought  not  to  influence  the  measure  of 
damages ;  for  the  payment  oi  such  a  rate  of  interest  bv  the  appellee 
was  not  the  neceesarv  or  ordinary  result  of  the  breach  of  contract, 
and  under  the  facts  in  proof  could  not  have  been  within  the  con- 
templation of  the  parties  at  the  time  the  contract  was  made. 

It  exemplary  damages  had  been  claimed  in  the  petition,  evidence 
mi^ht  have  been  brought  to  rebut  such  state  oi  facts  as  the  ap- 
p^ee  might  have  shown  for  the  purpose  of  recovering  damage  of 
that  character, — ^might  possibly  have  brought  evidence  to  show  that 
the  failure  to  comply  with  the  contract  was  not  wilful ;  that  the 
delay  in  the  performance  of  the  contract  was  brought  about  by 
some  cause  which  would  relieve  the  carrier  of  the  charge  of  gross 
neglect  or  wilful  delinquency. 

Such  evidence  for  such  a  purpose  might  have  been,  if  produced, 
sufficient  to  require  the  refusal  of  exemplary  damages,  wliich  in- 
terest in  excess  of  eight  per  cent  must  be  considered,  but  of  no 
value  whatever  for  the  purpose  of  avoiding  the  payment  of  such 
actual  damage  as  resulted  from  the  breach  cS  contract. 

The  other  assignment  questions  the  sufficiency  of  the  evidence 
to  sustain  the  third  conclusion  of  fact  found  by  the  court  below. 

There  was  evidence  to  sustain  the  finding  of  the  court,  and  there 

was  some  evidence,  mostly,  if  not  entirely,  testimony 

e^toSct^  to  of  experts,  which  tended  to  show  that  it  was  not  likely 

BOTTAiNFiKDiKa.  ^j^^^  ^^  cottou  was  iujurcd  to  the  extent  found  by  the 

court. 

The  record,  however,  does  not  show,  in  this  respect,  a  finding 
without  sufficient  evidence  to  support  it,  nor  that  tnere  is  even  a 
preponderance  of  evidence  against  the  finding,  and  in  this  respect, 
under  such  state  of  facts,  the  finding  of  the  court  below  must  be 
deemed  conclusive  of  the  question. 

For  the  error  noticed  the  judgment  of  the  district  court  will  be 
reversed  and  judgment  will  be  nere  rendered  in  favor  of  the  ap- 
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pellee  against  the  appellant  for  tlie  sum  of  $4,173.91,  with  interest 
thereon  from  October  3, 1883,  at  the  rate  of  eight  per  cent  per 
annnm,  together  with  the  costs  of  the  court  below,  and  for  the 
appellant  for  all  costs  incurred  on  this  appeal ;  and  it  is  accordingly 
BO  ordered. 

Eeversed  and  rendered. 

(See  note,  pott,) 
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V. 

Nicholson  et  al. 

(61  Texas  Reports,  491.) 

A  parol  contract  by  which  a  railway  company  agrees  to  receiye  cattle  on 
its  can  for  transportation  on  a  day  certain,  and  which  is  violated  by  not 
having  the  cars  as  agreed  od,  may  be  made  the  basis  of  recovery  against  the 
company  for  all  damages  caused  thereby.  It  cannot  claim  that  its  liability 
did  not  attach  until  the  signing  of  a  bill  of  lading  for  the  cattle,  which  were 
delivered  at  a  subsequent  day,  and  after  the  contract  had  been  violated. 
The  liability  of  the  company  for  damages  was  for  a  breach  of  contract,  which 
made  delivery  of  the  cattle  at  the  time  specified  impossible,  and  arts.  281, 
282,  and  283  of  the  Revised  Statutes  refer  only  to  the  liability  of  a  common 
c&rrier  after  delivery  of  the  thing  to  be  transported  and  after  signing  a  bill 
of  lading  therefor. 

Such  damages  for  breach  of  contract  may  be  allowed  as  are  naturally  the 
result  of  the  breach,  or  as  may  fairly  be  considered  as  having  been  within 
the  contemplation  of  the  parties  at  the  time  the  contract  was  made. 

When  it  is  within  the  knowledge  of  a  railway  company  that  cattle  which^ 
it  has  contracted  through  its  agents  to  receive  at  a  specified  time  and  to 
transport  to  a  particular  destination  are  intended  for  sale  on  their  arrival 
there,  and  the  company,  without  fault  of  the  owner  of  the  cattle,  violates 
the  contract,  and  does  not  receive  the  cattle  until  a  later  period,  whereby 
loss  results,  the  difference  between  the  value  of  the  cattle  at  the  place  of  des- 
ti nation  when  they  should  have  arrived  there  under  the  contract,  and  when 
they  did  arrive  there,  is  a  measure  of  damage.  If  there  is  other  deterioration 
due  to  the  delay  of  the  carrier,  that  must  also  be  taken  into  consideration  in 
estimating  damage. 

The  rule  which  makes  the  measure  of  damages  the  difference  between  the 
▼alue  of  goods  at  the  place  of  shipment  and  their  value  at  the  point  of  des- 
tination applies  to  cases  where  the  goods  are  never  delivered  at  all  at  their 
ultimate  destination,  and  not  where  there  has  been  loss  sustained  by  the  fail- 
ure to  start  them  on  time  from  the  point  of  shipping. 

When  a  railway  company  annouuces  through  its  agent  that  it  will  not 
make  a  shipment  at  a  time  previously  contracted  for,  a  tender  of  the  articles 
to  be  shipped  at  the  time  previously  agreed  on  is  thereby  waived  and  ren- 
dered unnecessary  to  fix  the  liability  of  the  company  for  resulting  damages. 

One  will  be  bound  by  the  contract  made  in  his  name  by  another,  as  his 
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affent,  when  such  other  has  been  accustomed  to  make  similar  contracts  for 
him,  as  his  agent,  with  his  knowledge  and  approbation,  and  which  haye  been 
recognized  and  ratified  by  him. 

Appeal  from  Tarrant.  Tried  below  before  the  Hon.  A.  J. 
Hood. 

Appellees  brought  snit  to  recover  damages  for  a  breach  of  con- 
tract in  failing  to  receive  and  ship  over  appellant's  railroad  beef 
cattle  from  Colorado,  Texas,  to  Chicago,  Illinois.  Plaintiffs 
charged  that  the  defendant  entered  into  a  contract  with  them  on 
the  12th  day  of  May,  1882,  by  which  it  undertook  to  receive  tlie 
cattle  from  plaintiffs  on  the  2l8t  of  May,  1882,  at  Colorado,  and 
to  furnish  them  necessary  care  and  transportation  over  its  line  to 
Chicago  for  market ;  that  plaintiffs  tendered  the  cattle  on  the  21st 
of  May,  1882,  and  demanded  of  defendant  that  it  receive  them  for 
shipment  according  to  contract,  and  that  defendant  failed  to  receive 
them  and  perform  the  contract ;  that  the  shipment  of  the  cattle 
was  delayea  until  the  31st  of  May,  1882,  and  that  by  the  breach  of 
the  conti*act  plaintiffs  sustained  damages  in  the  sum  of  $8,750. 

Answer  by  demurrer,  genei*al  denial  and  special  answer,  settinsr 
up  a  special  contract  in  writing,  providing  that  plaintiff  should 

five  written  notice  of  his  claim  for  dama^,  as  a  condition  prece- 
ent  to  his  right  of  recovery.     Verdict  or  the  jury  and  judgment 
in  favor  of  plaintiffs  for  the  sum  of  $3,618.51. 

The  court  charged  on  the  measure  of  damages  as  follows:  "Ton 
will  look  to  the  following  rules  in  estimating  the  damages:  If 
there  was  before  the  receiving  and  shipping  of  the  cattle  unrea- 
sonable and  negligent  delay  on  the  part  or  the  defendant  in  receiv- 
ing said  cattle,  then  the  plaintiffs  should  recover  the  difference,  if 
*ny,  between  the  market  value  of  the  cattle,  if  any,  when  tney 
should  have  arrived  at  their  destination,  and  when  they  did  arrive, 
and  also  such  damages,  if  any,  as  said  cattle  may  have  sustained  bj 
l*eason  of  delay  in  receiving  and  shipping ;  provided  the  testimony 
shows,  and  only  in  that  event,  that  the  shrinkage  and  deterioration 
in  value,  if  any,  was  occasioned  necessarily  from  the  delay  in  re- 
ceiving and  shipping  said  cattle,  and  fairly  entered  into  the  con- 
templation of  the  parties  to  the  contract  at  the  time  it  was  made.'' 
A.  S.  Nicholson  testified,  in  substance :  That  the  defendant  was 
a  railway  company  on  the  12th  of  May,  1882,  and  engaged  in  the 
business  of  carrying  live-stock  from  Colorado,  by  its  own  and  con- 
necting lines,  to  Chicago.  That  plaintiffs  had  purchased  a  herd  of 
beef  cattle  prior  to  12th  of  May,  1882,  and  that  they  were  running 
on  the  range,  about  seventy-five  miles  from  Colorado,  that  being 
the  nearest  sliipping-point  for  cattle,  defendant  having  lar^  pens 
there.  That  there  were  two  hundred  and  fifty  head  of  saia  cattle, 
worth  $40  or  $50  per  head.  That  the  range  was  good,  being  plenty 
of  first-rate  grass  and  water,  while  the  ^rass  and  water  were  scarce 
at  Colorado,  and  for  that  reason  the  plamtifis  wanted  to  have  their 
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cattle  fihipped  as  soon  as  they  reached  Colorado.  That  on  the  said 
12th  of  May,  1882,  witness  went  to  Mr.  Bates,  who  was  the  regular 
stock  agent  at  said  place  of  Colorado,  and  told  him  that  plaintiffs 
wanted  to  ship  out  their  said  cattle  from  Colorado  on  the  21st  of 
the  month,  and  told  him  that  he  wanted  the  defendant  to  have 
twelve  cars  ready,  in  which  to  ship  plaintiffs'  cattle,  on  said  21st  of 
May,  1882.  That  Bates  promised  and  agreed  that  if  he  would  drive 
the  cattle  to  Colorado  on  the  21st  he  wonld  have  the  necessary  cars 
to  ship  out  said  cattle  promptly.  That  plaintiffs  drove  the  cattle 
from  their  range  and  had  them  in  the  vicinity  of  Colorado  on  the 
20th  of  May ;  that  plaintiffs  stopped  the  cattle  three  or  four  miles 
out  of  town,  and  upon  the  21st,  the  day  agreed  on,  notified  the 
stock  agent  that  the  cattle  had  arrived  and  were  ready  for  shipment. 
That  the  agent  replied  that  he  could  not  let  me  have  the  cars  that 
day — that  there  were  no  cars  on  hand ;  but  he  thought  witness 
could  get  them  next  day.  That  plaintiffs  made  same  demand  from 
day  to  day,  until  finally,  on  the  31st  of  May,  1882,  defendant  fur- 
nished the  cars  and  shipped  his  cattle  out  to  Chicago.  During  the 
time  plaintiffs  were  waiting  for  the  cars,  from  the  21st  to  the  31st 
of  May,  the  cattle  were  held  under  close  herd,  there  being  no  pens 
in  which  to  confine  them,  and  ^reat  scarcity  of  grass  and  water ; 
they  lost  fieshand  shrunk  in  weight,  and  deteriorated  in  condition 
to  such  an  extent  that  they  were  damaged  and  their  value  de- 
creased by  at  least  $5  per  head ;  that  would  be  a  low  estimate. 
All  railroad  men  knew  tnat  cattle  could  not  be  held  at  Colorado 
for  ten  days  at  that  time  without  damaging  them. 

Cross-examined :  Witness  said  that  Bates  was  the  stock  agent  at 
Colorado  at  the  time  he  made  contract  for  furnishing  cars;  had 
been  recognized  as  such  by  the  defendant;  his  acts  as  stock  agent- 
ratified  by  defendant.  Bates  had  been  stock  agent  at  Colorado  for 
some  time ;  had  his  ofSce  at  their  depot,  and  had  frequently  made 
contracts  for  furnishing  cars  and  shipping  cattle,  and  defendant  had. 
always  recognized  his  acts  in  making  such  contracts.  When  I  de- 
manded my  cars  on  the  21st,  Moore  nad  superseded  Bates  as  stock 
agent;  Moore  is  still  stock  agent.  When  I  demanded  the  cars 
nobody  questioned  Bates's  authority  to  make  the  contract  with  me. 
I  never  drove  my  cattle  to  the  pens  until  the  day  they  were  shipped ; 
held  them  out  several  miles  from  town.  It  was  not  customary  to 
drive  cattle  up  to  the  pens  when  any  one  tendered  them.  A  man 
would  have  been  foolish  to  drive  them  up  to  pens  when  he  knew  he 
could  not  ^t  them  in,  and  run  the  risk  of  getting  them  stampeded 
by  the  engines.  It  was  the  custom  there  to  hold  cattle  for  shipment 
ont  of  town,  and  it  was  generally  considered  a  sufficient  tender  to 
notify  the  agent  of  their  arrival.  The  agents  at  Colorado  all  knew 
that  my  cattle  were  there  waiting  shipment.  At  the  time  he  noti- 
fied the  stock  agent  that  the  cattle  had  arrived  and  were  ready  for 
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shipment  he  "demanded  the  cars  that  had  been  agreed  on,  and 
that  his  said  cattle  be  shipped." 

The  testimony  was  in  some  respects  conflicting,  and  need  not  be 
stated  at  length. 

Willie,  C.  J. — The  assignments  of  error  relied  on  in  the  brief 
of  appellant's  counsel  complain  of  the  action  of  the 
RAILWAY  COM.  court  in  giving  and  refusing  charges,  and  of  the  want 
BILL  OP  LADiHo  of  cvidcnce  to  support  the  verdict  of  the  jury.  The 
first  complaint  against  the  charge  is  that  it  holds  the 
railroad  company  liable  as  a  common  carrier  of  cattle  upon  a  parol 
agreement  to  furnish  cars,  when  its  liability  did  not  attach  until 
the  signing  of  the  bill  of  lading. 

Arts.  281,  282,  and  283  of  the  Revised  Statutes  are  cited  as  sus- 
taining the  views  of  appeUant's  counsel.  These  sections  merely 
provide  that  the  carriers'  common-law  liability  as  such  shall  com- 
mence from  the  time  the  bill  of  lading  is  signed ;  and  that  previous 
thereto  they  shall  be  liable  only  as  warehousemen  for  gooos  placed 
in  their  depots  or  warehouses  to  be  thereafter  transported.  They 
do  not  in  terms  or  in  efiect  exempt  the  carrier  from  such  liabilities 
as  he  is  subject  to  in  common  with  all  other  persons,  no  matter 
what  occupation  they  may  pursue. 

Here  the  effect  was  not  to  make  the  company  liable  as  common 
carriers  whilst  the  cattle  were  herded  near  Colorado  City,  but 
merely  to  subject  it  to  a  liability  which  an  ordinary  individual 
would  be  made  to  answer  for  under  the  same  circumstances. 

It  is  not  necessary  that  a  party  should  be  a  common  carrier  in 
order  to  make  him  responsible  for  violating  a  contract,  nor  does 
the  fact  that  he  is  such  by  occupation  relieve  him  from  all  account- 
ability merely  because  he  has  not  signed  a  bill  of  lading.  When 
the  bill  is  signed  he  becomes  responsible  as  a  common  carrier,  and 
must  answer  for  all  losses  to  the  goods  not  resulting  from  the  act 
of  God  or  the  public  enemy,  wheSier  they  occur  in  his  warehouse 
where  they  are  stored,  or  in  the  cars  or  vessels  upon  which  tbey 
are  being  transported. 

But  a  carrier  may  enter  into  a  contract  without  a  bill  of  lading, 
Parol       con   a  part  of  which  is  to  be  performed  before  the  goods  are 

TRACT     OF    CARr     ,    ^  »  m         t    m        ^  .      .'  1.T-  J'«/^ 

RiAGE.  in  a  course  of  actual  transportation  by  nim,  and  m  so 

far  as  such  contract  would  be  binding  upon  other  persons  it  will  be 
binding  upon  him  also. 

Had  the  appellees  contracted  for  a  sale  of  the  cattle  to  a  person 
living  in  Colorado  City,  the  cattle  to  be  received  and  delivered  at 
that  place  on  21st  May,  the  price  to  be  their  market  value  there  on 
that  aay,  and  the  delivery  had  been  attempted,  and  the  receipt  of 
the  cattle  had  been  refused  under  like  circumstances  as  attended 
the  present  transaction,  the  vendee  would  have  been  liable  for  all 
the  damages  caused  by  the  delay.     Ganson  t\  Madigan,  IB  Wis. 
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67 ;  Allen  v.  JarviB,  20  Conn.  88 ;  Dunston  v.  McAndrew,  44 
N.  Y.  72  ;  15  Wend.  493. 

And  BO  the  railroad  company  is  liable  here  for  like  damages 
caused  by  the  detention  of  the  cattle  before  they  were  dahaobs    pob 
actoally  received  into  their  charge,  that  detention  being  cSiHt **" 
in  consequence  of  a  refusal  on  their  part  to  receive  them  according 
to  an  agreement  previously  made  with  the  appellees. 

The  company  could  have  recovered  damages  a^nst  the  appellees 
had  the  latter  failed  to  furnish  the  cattle  at  the  time  ana  place 
agreed  on,  and  the  company  had  been  ready  with  their  cars  to  re- 
ceive them.  The  responsibilities  for  breach  of  contract  cannot 
rest  upon  one  of  the  parties  whilst  the  other  is  to  reap  its  benefits 
onlv. 

The  second  objection  to  the  charge  relates  to  that  portion  of  it 
which  instructed  the  jury  that  in  case  there  was  un-  ^^^  ^^  ^^^ 
reasonable  and  negligent  delay  oa  the  part  of  the  de-  tlb;  mAmsM 
fendant  in  receiving,  and  shipping  the  cattle  the  plain-  ^'^^^^^ 
tiffs  should  recover  the  ditterence,  if  any,  between  the  market 
value  of  the  cattle  at  the  time  they  should  have  arrived  at  their 
point  of  destination  and  the  time  wheu  they  actuallv  did  arrive. 

There  is  no  objection  made  to  that  portion  of  the  charge  that 
allows  as  further  damages  the  deterioration  of  the  cattle  whilst  de- 
tained at  Colorado  City.  It  will  not  be  necessary,  therefore,  for 
us  to  fortify  by  ailment  or  authority  a  principle  so  well  settled 
by  both  as  not  to  be  questioned  in  this  appeal.  C.  &  A.  B.  B.  Co. 
V.  Erickson,  91  111.  613 ;  Sturgeon  v.  Eailroad  Co.,  65  Mo.  569  ; 
Bridgman  v.  The  Emily,  18  Iowa,  509 ;  Smith  v.  Eailroad  Co.,  12 
Allen,  531. 

Ordinarily  the  damages  allowed  the  injured  party  upon  breach 
of  contract  are  such  as  will  compensate  him  for  tne  loss  he  has  suf- 
f ered.  What  will  compensate  in  any  given  case  must  depend  upon 
its  peculiar  circumstances.  The  rule  now  generally  accepted  is  to 
allow  such  damages  as  must  naturally  result  from  a  breach  of  the 
contract  or  as  may  fairly  be  considered  to  be  within  the  contem- 
plation of  the  parties  at  the  time  of  making  the  agreement. 

Applying  this  rule  to  the  case  of  railroads  who  fail  to  deliver 
frei^t  within  a  reasonable  time,  when  it  is  within  the  knowledge 
of  tne  company  that  it  is  transported  for  the  purposes  of  sale  at  the 
place  of  delivery,  the  rule  is  that  the  difference  oetween  the  value 
at  such  place  at  the  time  of  delivering  and  at  the  time  wheu  it 
should  have  arrived,  when  the  latter  is  the  greater,  forms  one  of 
the  items  of  damages.  King  v.  Woodbridge,  34  Vt.  565  ;  S.  <&  M. 
R  R-  Co.  V.  Henry,  14  111.  156 ;  Cutting  et  at.  v.  G.  T.  Ry.  Co., 
13  ADen,  381. 

If  there  is  other  deterioration  due  to  the  delay  of  the  carrier^  that 
must  also  be  taken  into  consideration.  Bridgman  v.  Ship  Emily, 
18  Iowa,  509 ;  Sturgeon  v.  Railway  Co.,  65  MS.  569.  The  principle 
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which  allows  the  difference  in  market  value  between  the  two  periods 
of  time  aB  a  measure  of  damages,  of  course  finds  its  almost  univer- 
sal application  in  the  case  of  common  carriers,  as  they  do  the  prin- 
cipal, if  not  the  entire,  transportation  of  the  country.  But  it  does 
not  proceed  from  the  extraordinary  care  required  of  them  by  the 
common  law,  or  any  other  stringent  rules  applied  to  them,  but  is 
equally  binding  upon  any  party  who  undertakes  to  do  for  another 
a  specific  thing  within  a  specined  time. 

A  manufacturer  who  agrees  to  make  and  deliver  by  a  specified 
time  certain  articles  which  he  knows  are  to  be  sold  for  profit  by 
the  party  ordering  them  must  answer  for  delay  to  the  same  extent 
afi  the  common  carrier.  And  so.  in  the  case  already  mentioned,  of 
a  delivery  of  the  cattle  at  Colorado  City  to  a  pa;rty  who  had  agreed 
to  receive  and  pay  the  market  price  for  them  at  a  specified  time, 
upon  breach  by  the  purchaser  the  same  rule  of  damages  would 
apply  to  him. 

Tnese  instances  are  cited  to  show  that  there  is  nothing  in  the 

Soint  made  by  appellant's  counsel  that  the  measure  of  damages 
oes  not  apply  when  the  delay  occurred  through  the  fault  of  the 
railroad  company  before  they  assumed  the  attitude  of  common 
carriers  by  signing  a  bill  of  lading.  From  the  authorities  cited  by 
them,  it  seems  to  oe  claimed  that  the  true  measure  of  damages  in 
the  case  of  a  common  carrier  is  the  difference  between  the  value 
of  the  goods  at  the  point  of  shipment  and  that  at  the  point  of  des- 
tination ;  but  this  rule  applies  only  in  case  the  goods  are  never  de- 
livered at  all,  and  not  to  a  case  wnere  there  is  merely  a  delay  in 
transporting  them. 

Had  it  been  shown  in  this  case  that  the  freight  money  had  not 
been  paid,  or  that  there  were  other  means  of  transporting  stock 
from  Colorado  City  to  Chicago,  of  which  the  appellees  could  have 
availed  themselves,  the  rule  of  dani.ges  would  have  been  modified; 
but  neither  of  these  facts  appears  in  the  case. 

It  is  further  urged  that  the  court  should  have  given  the  special 
charge  asked  by  tne  defendant.  This  charge  was  to  the  effect  that, 
to  coustitute  a  legal  tender  of  the  cattle,  they  must  have  been  at 
Colorado  City  at  the  time  agreed  upon,  and  must  then  and  there 
have  been  offered  for  shipment  under  such  circumstances  as  to  re- 
quire no  further  act  on  tne  part  of  the  plaintiffs  to  make  the  tranfe- 
fer  complete.  As  to  this  it  may  be  said  that  the  proof  showed  that 
the  cattle  were  tendered  in  the  manner  which  custom  had  estab- 
lisUed  for  such  tenders  at  that  place,  and  that  a  tender  in  any  other 
way  would  have  been  unwise  and  injurious  under  the  circumstances. 
But  be  this  as  it  may,  no  question  of  tender  can  be  made  in  this 
case.     This  was  rendered  uimecessary  by  the  conduct  of  the  com- 

f)any's  agent  in  declining^  to  ship  the  cattle,  which  amounted  in 
aw  to  a  waiver  of  the  tender.    He  did  not  decUne  because  of  an 
improper  tender.    But  because  it  was  simply  impossible  to  receive 
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the  cattle  toY  want  of  cars.  A  tender  is  rendered  unnecessary 
where  the  party  proposing  it  is  informed  in  advance  that  it  will  be 
useless  and  will  not  be  accepted.  Rudolph  v.  Wagner,  36  A.1a> 
698 ;  Mattocks  v.  Young,  66  Me.  459. 

It  is  complained  of  the  verdict  that  there  was  no  proof  that 
the  person  who  contracted  on  behalf  of  the  company  aothoritt  of 
to  receive  the  cattle  was  authorized  to  make  such  a  con-  »^^^^y  ^owrr. 
tract.  We  cannot  concur  in  this  statement.  It  was  shown  by 
Nicholson  that  this  person  (Barnes)  had  been  stock  agent  at  Col- 
orado City  for  some  length  of  time ;  had  frequently  made  con- 
tracts of  this  kind  for  the  shipment  of  cattle,  which  had  always 
been  ratified  and  adopted  by  the  railroad  company.  He  took  orders 
for  cars  and  received  cattle  at  that  point,  and  superintended  the 
loading  and  shipping  of  cattle,  and  this  was  done  with  the  knowl- 
edge and  approoation  of  the  appellant.  This  was  proved  even  in 
stronger  terms  by  another  of  tne  witnesses.  It  conflicted  with  the 
evidence  of  defendant's  witnesses,  but  we  cannot  reverse  upon  such 
conflict,  more  especiallv  as  in  this  case  the  preponderance  of  testi* 
mony  seems  to  oe  witn  the  verdict.  Harnson  t;.  M.  &  P.  R.  R. 
Co.,  Am.  &  Eng.  R.  R  Cas.  382. 

It  is  also  objected  to  the  verdict  that  it  is  excessive.  The  jury 
seem  to  have  made  a  very  accurate  calculation,  based  upon  the 
minimum  losses  proved  Or  admitted  in  the  evidence,  going,  per- 
haps, a  few  dollars  above  the  exact  amount.  But  they  would  have 
been  jtistifled  under  the  evidence  in  finding  a  larger  sum,  and  we 
do  not  think  that  the  appellant  has  any  cause  of  complaint  at  the 
amount  assessed  against  it  by  the  jury.  There  is  no  error  in  the 
judgment,  and  it  is  affirmed. 

Affirmed* 

(See  note,  pott,) 


8t.  LotJiB,  Ibon  Mottntain  and  Southebn  Bailwat 

V. 

MUDFORD. 

'  (44  Arhmsas  JSeports,  489.) 

For  the  convernon  or  loss  of  ^ods,  or  total  failure  to  deliver  them  to  the 
conaignee,  a  common  carrier  is  liable  only  for  their  value  and  interest  at  six 
per  cent  per  annum. 

A  common  carrier  is  liable  in  damages  for  the  negligent  delay  in  the  trans- 

Sortation  of  property;  but  the  owner  cannot,  on  account  of  unreasonable 
elay  in  the  transportation  and  delivery,  refuse  to  receive  the  ^oods  and  sue 
as  for  a  conversion.    He  can  claim  only  the  damages  sustained  by  the  delny. 


140  ST.  LOUIS,  ETC.,   RAILWAY  V.  MUDFORD. 

Appeal  from  Miller  Circuit  Court. 
Dodge  dk  Johnson  for  appellant. 
Scott  dk  Jones  for  appellee. 

Smtth,  J. — ^Mudford  filed  the  following  complaint  against  the 
railway  company,  viz. : 

'^  Tne  plaintin  alleges  that  heretofore,  on  the  eighth  day  of  Feb- 
pactb.  ruary,  1881,  said  defendant  was  a  common  carrier  for 

hire,  from  Texarkana,  Miller  County,  Arkansas,,  to  Cairo,  in  the 
State  of  Illinois,  and  on  said  day  received  from  plaintiff  at  said 
Texarkana  one  box  of  gin-sharpening  machines,  for  traDsportation 
to  said  Cairo,  there  to  be  delivered  to  a  connecting  earner,  to  be 
forwarded  to  Goble  Bros.  &  Co.  at  Cincinnati,  Ohio. 

^'  Said  box  of  gin-sharpening  machines  was  of  the  value  of  nine 
hundred  and  fifty  dollars,  and  was  so  to  be,  by  defendant,  as  a 
carrier  for  a  reward  there  agreed  upon  and  paid  to  defendant  bj 
plaintiff,  carried  and  delivered  to  said  connecting  carrier  within  a 
reasonable  time. 

^^Said  plaintiff  alleges  that  three  days  is  a  reasonable  time  in 
which  said  machines  should  have  been  transferred  from  Texarkana 
to  Cairo,  Illinois,  aforesaid,  yet  the  defendant  so  negligently  mig- 
behaved  in  regard  to  the  same  in  its  calling  as  carrier  for  hire 
that  it  failed  and  neglected  to  deliver  the  said  box  to  a  con- 
necting carrier  for  transportation  to  Goble  Bros.  .&  Co.,  afore- 
said, until  the  sixteenth  day  of  May,  1881,  to  the  plaintiff's  damage 
in  the  sum  of  one  thousand  dollars,  wherefore  plaintiff  prays  judg- 
ment," etc. 

Defendant  filed  the  following  answer : 

'^  The  defendant  admits  that  there  was  some  delay  in  the  trans- 
portation of  said  goods  and  the  delivery  of  the  same  to  a  connecting 
carrier. 

"It  denies  that  said  goods  are  of  the  value  of  nine  hundred 
dollars,  or  that  plaintiff  was  damaged,  as  alleged,  by  said  delay,  as 
alleged." 

Tlie  only  testimony  in  the  case  was  that  given  by  the  plaintiff 
himself  as  follows : 

"  I  am  the  plaintiff.  I  shipped  the  gin-sharpeners  to  Cincinnati 
by  the  defendant's  road.  Tiiere  were  forty-seven  (47)  of  them, 
■f  hey  cost  me  five  dollars  apiece.  They  were  defective,  and  were 
shipped  to  Cincinnati  for  repairs.  Machines  were  worth  and  sold 
for  twenty-five  dollars  apiece  at  the  time.  It  would  have  cost  me  . 
one  dollar  apiece. to  send  them  to  Cincinnati  and  back  for  repaire. 
I  was  the  patentee  of  the  machine.  I  was  forced  to  get  other  ma- 
chines by  the  delay.  They  were  shipped  in  February  and  did  not 
arrive  at  Cincinnati  until  May  sixteenth,  almost  three  months  after 
they  were  shipped.  The  station  agent  of  the  defendant  at  Texar- 
kana notified  me  that  they  were  lost,  and  asked  me  to  make  a  bill 
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of  them.  I  waited  four  or  five  weeks,  and  then  ordered  other 
machines.  The  time  for  using  the  machines  was  in  the  spring, 
aud  they  would  not  sell  so  readily  in  May,  on  account  of  the  late- 
ness of  the  season.  When  they  were  found,  the  machines  were  in 
the  same  condition  as  when  they  were  shipped.  They  were  worth 
five  doUars  when  they  were  shipped,  and  were  worth  that  when 
found.  I  suppose  I  made  as  many  as  twenty  trips  into  Texarkana 
to  ask  about  them.  I  lived  five  miles  away.  It  would,  with  ordi- 
nary diligence,  require  half  a  day  to  make  a  trip.  My  time  was 
worth  two  dollars  and  a  half  per  day.  I  refused  to  receive  the 
machines  when  found." 

Upon  a  trial  before  a  jury  the  sum  of  $550  was  awarded  plain- 
tiff. Defendant's  motion  for  a  new  trial,  alleging  misdirection  of 
the  jury,  and  that  the  verdict  was  contrary  to  the  evidence  and 
excessive  in  amount,  was  overruled. 

It  is  obvious  that  the  verdict  is  grossly  in  excess  of  any  damages 
that  the  plaintiff  could  have  possibly  sustained,  and  that  Goimoif  oaa. 
it  cannot  stand.  If  the  railway  company  had  converted  55?  DwilT  ™ 
these  machines  to  its  own  use,  or  had  lost  them,  or  for  '»«»"T' 
any  other  cause  had  wholly  failed  to  deliver  them  to  the  connect- 
ing carrier,  the  measure  of  damages  would  have  been  their  value, 
$235,  with  interest  at  the  rate  of  six  per  cent  per  annum.  How, 
then,  could  the  plaintiff  be  damaged  in  more  than  double  this  sum, 
when  the  goods  were  delivered  in  less  than  three  months,  and  in 
the  mean  time  had  suffered  no  depijsciation  in  market  value,  and 
no  intrinsic  deterioration  ? 

A  common  carrier  is  liable  in  damages  for  a  negligent  delay  in 
the  transportation  of  property.     But  the  owner  cannot,  sajoc. 

on  account  of  unreasonable  delay  in  the  carriage  and  delivery,  re- 
fuse to  receive  the  goods  and  sue  as  for  a  conversion.  Hutchinson 
on  Carriers,  sec.  775 ;  3  Sutherland  on  Damages,  215 ;  Scovill  v. 
Griffith,  12  N.  Y.  509. 

Consequently  when  the  defendant  delivered  the  machines  in  good 
order  to  the  connecting  line  at  Cairo,  it  had  performed  its  under- 
taking to  carry,  and  was  not  responsible  for  their  value  as  in  case 
of  a  destruction  or  conversion.  And  the  only  claim  which  the 
plaintiff  could  have  had  against  it  was  for  the  loss  he  had  sustained 
by  reason  of  the  delay. 

Now  the  complaint  does  not  aver  any  special  damages;  that  is, 
any  damages  which  are  not  the  necessary  consequence  of  the  delay, 
.  or  which  could  not  have  been  reasonably  anticipated  by  the  parties 
when  the  shipment  was  made.  Hence  none  are  recoverable  ex- 
cept such  as  necessarilv  result  from  the  injury  complained  of.  2 
6r.  Ev.,  sec.  254 ;  Sedfgwick  on  Damages,  575. 

For  the  breach  of  every  contract  the  law  implies  that  some 
damafice  has  resulted.     Yet  if  a  partv  seeks  to  recover  damaobb    for 

'^t  •        t     t  ft.  •:!  i?    BBEAGH  OF  GOV- 

more  than  nominal  damages,  there  must  be  evidence  ox  tejlct. 
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an  actual,  substantial  loss,  unless  the  contract  itself  farnislies  a 

fnide  to  the  measurement  of  damages.     Adams  Express  Co.  r. 
Igbert,  36  Pa.  St.  360. 

The  answer  admitted  that  the  delay  was  inexcusable,  bnt  no 
testimony  Was  adduced  to  show  that  the  plaintiff  had  sustained  an; 
pecuniary  loss  beyond  the  trouble  and  inconvenience  of  making 
luouiries  for  the  machines. 

Ilevereed  and  remanded  for  a  new  trial. 

Measure  of  Damages  for  Delay  in  Transporting  CoodSi — ^When  the  goods 
to  be  transpurted  have  a  market  value  the  measure  of  damages  for  delay  in 
transporting  them  is  the  difference  between  the  market  value  of  the  goods  at 
the  place  to  which  they  were  shipped  at  the  time  they  should  have  arrived 
and  their  market  value  at  that  place  when  they  do  arrive,  with  interest  from 
the  former  date,  less  freight  charges,  if  unpaid.  That  the  decline  in  the 
market  price  mav  be  recovered  in  damages,  see  Sherman  t.  Hudson  Riv.  R.  R. 
Co.,  64  N.  Y.  264;  Ward  t>.  New  York  Central  R.  R.  Co.,  47  N.  Y.  8«; 
Griff  en  v,  Colver,  16  N.  Y.  489;  Scott  v,  Boston  &  New  Orleans  Steamship 
Co.,  106  Mass.  468;  Smith  v.  N.  H.,  etc.,  R.  R.  Co.,  12  Allen,  581;  Ingledew 
V.  Northern  R.  R.  Co.,  7  Gray,  88;  Illinois  Cent.  R.  R.  Co..«.  Cobb,  64  111. 
128;  Sisson  v.  Cleveland  &  Toledo  R  R  Co.,  14  Mich.  489;  Faulkner  f. 
South  P.  R.  R.  Co.,  61  Mo.  811;  Devreauz  t>.  Buckley,  84  Oh.  St.  16;  Peet 
«.  Chicago  &  N.  W.  R.  R.  Co.,  20  Wis.  694;  Newell  v.  Smith,  49  Yt  256. 

That  interest  may  be  recovered,  see  Cushing  v.  Wells,  Fargo  &  Co.,  98 
Mass.  650 ;  Sherman  v.  Wells,  28  Barb.  403 ;  Erie  R.  R.  Co.  «.  Lockwood,  28 
Ohio  St.  868;  Spring  v,  Allen,  4  Allen,  112;  Blumenthal  v.  Brainerd,  88  Yt. 
403;  Hand  v.  Burnes,  4  Whart.  204;  Whitney  v.  Chicago  <&  N.  W.  RRCo., 
26  Wis.  228;  Robinson  «.  Merchants'  Desp.  Transp.  Co.,  46  Iowa,  670;  Cow- 
ley V.  Davidson,  13  Minn.  92. 

Such  damages  are  immediate  and  proximate,  and  may  be  recovered  with- 
out special  averment  of  damage,  1  Suth.  Damages,  763. 

Special  Damages — In  a  recent  English  case  a  manufacturer  of  shoes  shipped 
a  consignment  of  shoes  by  a  carrier  to  fill  a  time  contract.  By  reason  of  the 
negligent  delay  of  the  carrier,  the  goods  were  not  delivered  in  time  to  fill 
their  contract,  and  they  were  accordingly  refused.  The  goods  were  at  once 
sold  in  the  market  at  a  price  much  less  than  the  contract  price.  It  was 
sought  to  recover  from  the  carrier  the  difference  between  the  contract  price 
and  the  price  at  which  the  goods  were  sold;  but  it  was  hdd  that,  in  the  ab- 
sence of  notice  to  the  defendants  of  the  contract  at  the  time  the  goods  were 
shipped,  the  measure  of  damage  was  as  given  above,  i,e,^  depreciation  in 
market  price  and  interest.  Home  v.  Midland  Ry.  Co.,  L.  R.  7  C.  P.  583  & 
L.  R.  8  C.  P.  181. 

Special  Damages  where  Special  Circumstances  are  made  known  to  the 
Carrier. — Where  special  circumstances  increasing  the  damages  were  made 
known  to  the  carrier  at  the  time  the  contract  for  carriage  was  made,  such 
increased  damage  may  be  recovered  of  the  carrier.  Thus,  where  plaintif  had 
contracted  for  the  sale  of  a  lot  of  wool  at  a  fixed  price  to  be  delivered  in  Bos- 
ton at  a  fixed  date,  and  plaintiff  delivered  the  wool  to  thesgentof  the  carrier, 
informing  him  of  the  facts  at  the  time,  and  by  the  negligent  delay  of  the 
carrier  the  goods  arrived  too  late  for  the  sale,  it  was  hsld  that  plaintiff  was 
entitled  to  recover  for  the  loss  of  the  profit  he  would  have  made  by  the  sale. 
Doming  «.  Grand  Trunk  R.  R.  Co.,  48  N.  H.  466.  See  also  Sisson  v.  Cleve- 
land &  Toledo  R.  R.  Co.,  14  Mich.  489;  Gee  v.  Lancashire  &  Yorkshire  By. 
Co..  6  H.  &  N.  211. 

Special  Contract  not  Necessary  to  hold  Carrier  to  Increased  Measure  of 
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Damages. — ^Ithas  been  intimated  that  mere  notice  to  the  carrier  of  facts 
which  will  increase  the  damages  in  case  of  a  breach  of  contract  is  not  sufficient 
to  render  the  carrier  liable  for  increased  damages.  That  the  fact  that  the 
carrier  is  obliged  to  receive  and  carry  all  goods  that  are  offered  for  carriage 
rebats  the  presumption  that  the  contract  was  made  with  a  view  to  the  in- 
creased damage  which  will  result  in  case  of  loss,  and  hence  that  unless  it  be 
proved  that  the  increased  measure  of  damages  was  actually  contracted  for 
only  the  ordinary  measure  of  damages  pan  be  recovered.  Home  v.  Midland 
Ry.  Co.,  L.  R.  8  0.  P.  131;  see  remarkk  of  Kelly,  p.  136;  those  of  Martin, 
B.,  p.  189;  and  those  of  Blackburn,  J.,  p.  141. 

The  weisht  of  authority,  however,  seems  to  be  against  this  view ;  see  Simp- 
son 9.  London  &  Northwestern  Ry.  Co.,  L.  R  1  Q.  6.  D.  274;  and  cases 
above  cited.  When  the  carrier  is  informed  of  special  circumstances  increas- 
ing the  damages  in  case  of  a  breach  of  contract  he  may,  it  would  seem,  de- 
mand a  reasonable  compensation  beyond  the  ordinary  rates  for  carriage.  See 
remarks  of  Kelly,  C.  B.,  p.  187,  in  Home,  v.  Midland  Ry.  Co.,  L.R.  8  C.  P. 
131.  See  also  opinion  of  Pollock,  C.  B.,  in  Gee  v.  Lancashiro  &  Yorkshire 
Ry.  Co.,  6  H.  &  K.  211,  217. 
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V. 

Undbbwood. 

(62  Texas  Reports,  21.) 

Where  a  written  contract  with  a  carrier  required  that  the  carrier  should  be 
notified  in  writing  of  the  extent  of  damage  sustained  by  freight,  in  transitu^ 
before  suing  therefor,  and  there  was  evidence  on  the  trial  tending  to  show 
that  compliance  with  this  stipulation  was  waived  by  the  carrier,  whose  agent, 
after  examining  into  the  alleged  injury,  agreed  to  pay  a  fixed  sum  in  satis- 
faction of  such  damage,  a  verdict  against  the  earner  for  such  agreed  sum 
not  disturbed. 


Afpkal  from  Bexar.  Tried  below  before  the  Hon.  Geo.  H. 
Noonan  : 

Suit  begun  in  justice  court  upon  the  following  account : 

Bailroad  Company  Dr,  to  N.  Underwood : 
1881.    To  two  mares  killed  while  on  the  defendant's  railroad,  valued 

at  $50  each $100  00 

Verdict  was  rendered  for  the  plaintiff  for  $100.  The  appellant 
removed  the  case  to  district  court  by  appeal,  where  a  judgment 
for  the  same  amount  was  rendered  a^inst  him. 

The  stock  in  question  was  shipped  from  a  point  in  the  State  of 
Texas  to  a  point  without  the  State,  upon  a  written  contract,  and  the 
plaintiff  agreed  therein,  in  consideration  of  a  reduced  rate  of  freight 
specified,  to  give  the  defendant  written  notice  of  his  claim  for 
damages  to  some  officer  or  agent  of  the  defendant  before  removing 
the  stock  from  the  place  of  delivery,  as  a  condition  precedent  to 
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the  bringing  of  any  suit  for  the  recovery  of  damage ;  the  plaintifi 
did  not  give  such  written  notice. 

The  plaintiflf  testified  that  he  shipped  the  horses  from  San  An- 
tonio to  Corinth,  Mississippi,  and  he  discovered  at  Texarkana  that 
the  two  mares  in  question  had  been  injured  by  getting  their  legs 
through  the  car.  The  contract  on  which  they  were  shipped  was 
put  in  evidence  by  defendant,  and  contained  the  clause  referred  to 
in  the  first  assignment  of  errors,  and  appellee  testified  that  no  writ- 
ten notice  was  given. 

Appellee  testified  on  re-examination,  over  defendant's  objection, 
that  ne  left  one  injured  mare  with  the  station  agent  at  Texarkana, 
and  it  was  agreed  between  them  that  the  damages  should  be  $100 ; 
that  he  at  once  notified  him  of  the  injury,  and  the  agreement  that 
the  $100  should  be  paid  was  made. 

Mason  <&  Carr  for  appellant. 

No  briefs  on  file  for  appellee. 

West,   A.   J. — A  large  number  of  cases  can  no   doubt  be 

found  to    the    effect    that    a  common    carrier   mav 

BEFORE    suit:  lawTully,  by  stipulation  in  wntmg,  require  the  party 

^'^^^  seeking    to  recover  for    injuries   sustained   to   give 

him  notice  in  writing  as  to  the  nature  of  such  damage,  at  the  time 

of  its  occurrence. 

In  a  carefully  prepared  opinion.  Presiding  Judge  "Walker  of  the 
commission  of  appeals  reviews  to  some  extent  the  eases  bearing  on 
this  question.  Tne  authorities  referred  to,  and  to  some  extent  dis- 
cussed by  him  in  that  case,  seem  to  sustain  the  views  therein  ex- 
pressed. As  to  the  correctness  of  his  conclusions,  it  is  not  neces- 
sary in  this  case  to  determine,  and  on  that  point  we  express  no 
opinion.  The  case  referred  to  (Missouri  Pac.  Ry.  Co.  v.  Harris) 
is  to  be  found  in  "White  &  "Wilson's  "  Civil  Cases  of  the  Court  of 
Appeals,"  p.  730,  sec.  1267.  See,  also,  on  the  same  subject,  Ked- 
field  on  "  Carriers  and  other  Bailments,"  where  this  question  is 
discussed  at  some  length,  and  some  of  the  more  important  cases 
examined.     Chapters  12  and  13. 

In  the  case  now  under  consideration,  while  the  written  contract 
offered  in  evidence  required  notice  of  the  damage  to  be  given  in 
writing,  there  was  considerable  proof  adduced  going  to  show  that 
the  provision  in  the  contract  to  this  effect  was  in  this  case  waived 
by  tne  parties  to  it. 

There  is  testimony  which  shows  that  the  agent  of  appellant  was, 
at  the  time  of  the  occurrence,  at  once  notified  of  the  extent  of  the 
damage  sustained,  and  that  he  then,  after  looking  into  the  matter, 
agreed  with  appellee  to  pay  him  a  fixed  sum  in  satisfaction  of  his 
claim. 

The  evidence  introduced  on  this  point,  as  it  appears  from  the 
statement  of  facts,  which  by  order  of  the  court  was  filed  after  the 
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court  adjourned,  was  objected  to.  "What  the  ground  of  objection 
to  it  was,  does  not  appear  in  the  record.  The  objection  appears  to 
be  general  in  its  character,  and  is  inserted  in  the  statement  of  facts ; 
ana  even  if  it  had  been  special,  there  being  no  bill  of  exceptions 
filed  during  term  time  to  its  admission,  it  could  not  now  be  consid- 
ered. Howard  v.  Mayor  of  Houston,  59  Tex.  78 ;  Blum  v.  Schram 
&  Co.,  58  Tex.  524 ;  Sabine  &  E.  Tex.  R.  Co.  7),  Joachimi,  58 
Tex.  452,  s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  539,  R.  S.  art.  1363. 

Even,  however,  if  such  bill  of  exceptions  had  been  prepared  and 
saved  in  time,  and  we  were  to  consider  it,  it  does  not  affirmatively 
appear  from  the  record  that  the  notice  of  injury  which  was  given 
by  the  appellee  was  not  then  considered  by  all  the  parties  as  suffi- 
cient. It  plainly  appears  from  the  evidence  that  the  appellant  at 
the  time  considered  the  notice  given,  whatever  it  was,  as  sufficient, 
and  agreed  with  appellee  upon  the  sum  to  be  paid,  the  amount 
being  the  same  that  was  found  by  the  judgment  of  the  court  to  be 
tbe  proper  amount. 

Tnis  case  has  been  twice  tried,  with  the  same  result  on  each  trial, 
and  as  the  record  discloses  no  material  error,  the  judgment  is  af- 
firmed. 

Affirmed* 


Kennedy  Bbothebs 

V. 

Mobile  and  Gibabd  R.  R.  Co* 

(74  Alabama  Reports^  430.) 

Wben  a  railroad  company  receives  goods  for  transportation,  safely  trans- 
ports them  to  the  point  of  destination,  informs  the  consignee  of  their  arrival, 
and  affords  him  a  reasonable  opportunity  to  remove  them,  its  duty  and 
liability  as  a  common  carrier  are  at  end ;  and  if  the  goods  are  then  left  in  its 
ctutody,  its  liability  for  a  subsequent  loss  or  damage  is  that  of  a  warehouse- 
man only. 

In  an  action  against  a  railroad  company  as  a  common  carrier,  for  the  loss 
of  goo^lBy  the  complaint  being  in  the  form  prescribed  by  the  Code,  a  recovery 
cannot  be  had  on  proof  of  a  loss  which  occurred  after  the  defendant's  duty 
and  liability  as  a  carrier  had  terminated,  and  while  the  goods  had  been  left 
in  its  custody  as  a  warehouseman. 

Appeal  from  the  Circuit  Court  of  Pike. 
Gardner  ds  Wiley  for  appellants. 
Jas,  T.  Normcm  for  appellees. 
21  A.  &  E.  R  Cas.— 10 
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Bbickei^l,  C.  J. — The  complaint  contains  a  single  count,  in  the 
pacw.  form  prescribed  by  the  Code,  claiming  damages  of  the 

defendant  for  a  failare  to  deliver  certain  goods,  which  it  had  re- 
ceived as  a  common  carrier  for  transportation  and  delivery  to  the 
consignees  of  the  plaintiffs,  at  the  city  of  Troy  in  this  State.  The 
uncontroverted  facts  shown  in  evidence  on  the  trial  in  the  Circuit 
Court  aj*e,  that  the  goods  were  safely  transported  to  Troy,  the 
point  of  destination,  and  the  consignees  informed  of  their  arrival, 
they  giving  a  receipt  for  them,  and  making  payment  of  the  freight ; 
but,  not  having  a  place  to  store  them,  the  goods  were  left  in  the 
care  and  custody  of  the  defendant ;  and  if  any  loss  occurred,  it 
occurred  after  the  taking  of  the  receipt  and  the  payment  of  freight, 
and  after  the  request  that  they  should  remain  in  the  custody  of  the 
defendant. 

A  complaint,  like  a  declaration  at  common  law,  should  state  the 
facts  necessary  to  constitute  the  cause  of  action,  clearly  and  intelli- 
gibly; and  tne  evidence  in  support  of  the  plaintiff's  right  of 
recovery  must  correspond  to  its  averments.  There  can  be  uo 
recovery  upon  a  cause  of  action,  however  meritorious  it  may  be,  or 
however  satisfactorily  proved,  that  is  in  substance  variant  from  that 
which  is  pleaded  by  the  plaintiff. — 1  Chit.  PI.  2Y11.  It  is  well 
settled  that  when  a  common  carrier  safely  transports  goods  to  the 
trrmikatios  OP  point  of  destination,  informs  the  consignee  of  their 
CARRIER.  '  arrival,  and  affords  him  reasonable  oppoiiiinity  for 
their  removal,  his  relation,  duty,  and  liability  as  a  carrier  termi- 
nate; and  if  subsequently  the  goods  remain  in  his  custody,  his 
liability  is  that  of  a  bailee  for  deposit  or  storage, — as  usually  desig- 
nated, that  of  a  warehouseman.  He  is  bound  only  to  common 
care  and  diligence,  and  liable  only  for  the  want  of  such  care  and 
diligence.  Ala.  &  Tenn.  Rivers  K.  R.  Co.  v.  Kidd,  35  Ala,  209; 
Mobile  &  Girard  R.  R.  Co.  v,  Prewitt,  46  Ala.  63 ;  Hutchinson 
on  Carriers,  §  356.  The  concurrence  of  all  these  facts  may  not  be 
necessary  to  the  termination  of  the  carrier's  duty  and  liability ;  we 
state  them  now,  because  in  this  case  the  evidence  of  their  concur- 
rence is  undisputed.  Having  kept  and  perfonned  its  contract  and 
duty  as  to  the  transportation  of  the  goods, — having  carried  them  to 
the  point  of  destination,  informed  the  consignees  of  their  arrival, 
afforded  opportunity  for  their  removal,  and  subsequently  retaining 
custody  of  them  to  await  the  convenience  of  the  consignees, — it 
would  be  manifestly  unjust  if  the  defendant  could  be  charged  as 
an  insurer;  charged  with  the  extraordinary  liability  of  a  carrier 
for  a  loss  subsequently  occurring.  That  duty  and  liability  had 
terminated ;  and  if  the  evidence  tends  to  show  a  loss  of  the  goods, 
and  a  consequent  liability  upon  the  defendant,  it  is  variant  from 
the  allegations  of  the  complaint ;  it  is  not  because  of  a  violation  of 
the  duty  therein  stated  that  a  liability  arises.  In  no  event  could 
the  plaintiff  recover  under  this  form  of  complaint ;  and  if  there  is 
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error  in  the  giving  or  refusal  of  the  instractions,  to  which  excep- 
tions were  tsScen,  the  error  is  without  injury^  and  is  not  matter  for 
reversal. 
Affirmed. 

When  a  Railroad's  Liability  at  a  Common  Carrier  of  Freight  Ceases^ — In 

aome  States  it  is  held  that  the  railroad's  liability  as  common  carrier  does  not 
cease  upon  the  arrival  of  goods  at  the  station  to  which  they  were  sent  UDtil 
the  consignee  has  had  notice  of  their  arrival  and  a  reasonable  opportunity  to 
remove  them.  This  is  held  in  Vermont,  New  Hampshire,  Wisconsin,  Ken- 
tucky, New  Jersey,  Louisiana,  Ohio,  and  Kansas.  Ouimit  v,  Henshaw,  85  Vt. 
604;  Blumenthal  v.  Brainerd,  38  Vt.  402;  Wood  v.  Crocker,  18  Wis.  345; 
Winslow  V.  Vermont  &  Mass.  R.  R.  Co.,  42  V.t.  700;  Lemke  v.  Chicago,  Mil.  & 
St.  Paul  R.  R.  Co.,  39  Wis.  449;  Jefferson ville,  etc.,  R.  R.  Co.  v.  Cleveland,  2 
Bosh.  (Ky.)  468;  Morris  &  Essex  R.  R.  Co.  «.  Ayres,  5  Dutch.  898;  Mai^an 
«.New  Orleans,  Jackson  -&  Great  Northern  R.  R.  Co.,  24  La.  Ann.  838;  Hirsch 
t.  The  Quaker  City,  2  Disney,  144 ;  L.  L.  &  G.  R.  R.  Co.  v.  Maris.  16  Kan. 
883. 

In  Massachusetts,  a  different  rule  is  established.  It  is  there  held  that  the 
liability  of  the  railroad  as  a  common  carrier  ceased  as  soon  as  the  goods 
arrived  at  their  destination,  and  are  removed  from  the  cars  to  a  place  of 
safety.  Thomas  v,  Boston,  etc.,  R.  R.  Co.,  10  Mete.  (Mass.)  472:  Norway 
Plains  Co.  v.  Boston  &  Maine  R.  R.  Co.,  1  Gray,  263;  Stowe  v.  New  York, 
Boston  <fe  Providence  R.  R.  Co.,  113  Mass.  521;  Barton  a,  Eldredge,  100 
Mass.  455.  The  carrier's  liability  is  then  merely  that  of  a  warehouseman. 
(See  case  above  cited.) 

The  Massachusetts  rule  has  been  followed  or  adopted  in  North  Carolina, 
Pennsylvania,  Iowa,  California,  Indiana,  Illinois,  and  Georgia.  Jackson  & 
Sacramento  Valley  R.  R.  Co.,  28  Cal.  268;  Southwestern  R.  R.  Co.  «.Felder, 
46  Ga.  433;  Chic.  &  Alton  R.  R.  Co.  v,  Scott,  42  111.  132;  Cincinnati  & 
Chicago  Air  Line  R.  R.  Co.  v.  McCoal,  26  Ind.  140;  Neal  v.  Wilmington  & 
Weldon  R.  R.  Co..  8  Jones  (N.  C.)  L.  482 ;  McCarty  «.  New  York  &  Erie, 
30  Pa.  St.  247 ;  Mohr  «.  Chici^o  &  Northwestern  R.  R  Co.,  40  Iowa,  579. 

In  States  where  the  carrier  is' in  general  required  to  give  notice,  he  need 
not  give  notice  in  the  following  cases:  (a)  Where  the  consignee  knows  that 
the  goods  have  arrived  and  are  ready  to  be  delivered.  Fenner  v.  Buffalo  & 
State  Line  R.  R.  Co.,  44  N.  Y.  505 ;  Pinney  «.  First  Division  of  St.  Paul  & 
Pacific  R  R.  Co.,  19  Minn.  251.  (b)  Where  the  carrier  is  ignorant  of  the 
address  of  consignee,  and  is  unable  after  due  inquiry,  to  ascertain  the  same. 
Pelton  «.  Rensselaer  A  Sarato^  R.  R  Co.,  54  N.  Y.  214. 

In  such  cases  the  carriers*  liability  as  common  carriers  ceases  after  a  reason- 
able time  for  the  removal  of  the  goods  has  elapsed. 

On  this  general  subject,  see  note  to  Wilson  v.  8.  P.  R.  R.  Co.,  7  Am.  & 
Eog.  R.  R.  Cas.  400  p.  404. 

The  case  of  Alabama  &  Tenn.  R.  R.  Co.  9.  Kidd,  35  Ala.  209,  was  supposed 
to  lay  down  the  role  in  accordance  with  the  Massachusetts  cases;  but  see 
principal  case. 
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Wilson,  Appellant^ 

V. 

Nbw  York  Obntbal  and  Hudson  Bitsb  B.  B.  Oa 

(97  Neuj  Fork  Bep<yrU,  87.) 

Plaintiff  shipped  two  horses  by  defendant's  road  under  a  contract  bj 
which  he  released  the  company  from  liability  for  damages  resulting  from  the 
negligence  of  its  servants  or  which  should  be  occasioned  by  the  insecurity  of 
its  cars.  The  horses  were  transported  in  a  grain-car,  which  was  ont  of 
repair,  and,  while  sufficient  for  the  use  for  which  it  was  intended,  unsafe  for 
the  transportation  of  live-stock.  In  consequence  of  such  defect  one  of  the 
horses  was  injured.  In  an  action  to  recover  damages,  it  did  not  appear  bat 
that  other  safe  and  secure  cars  were  provided  by  defendant  and  were  on 
hand  ready  for  use,  so  that  the  injury  nught  have  been  caused  by  carelessness 
on  the  part  of  its  servants  in  selecting  an  insecure  car.  EM^  that  the  only 
TLtg\igpnQ%  shown  was  that  of  defendant's  servants,  from  the  consequences  of 
which  it  was  released  by  the  contract;  and  that  plaintiff  was  not  entitled  to 
recover. 

It  seems  that  the  language  of  such  a  release,  where  it  is  included  in  the 
same  clause  and  connected  with  releases  from  the  consequences  of  other  causes 
of  injury  which  could  only  occur  during  the  process  of  shipment  and  trans- 
portation, is  satisfied  by  limiting  it  to  the  negligence  of  defendant's  servants 
in  and  about  the  transportation,  and  does  not  extend  to  a  negligent  omission 
to  furnish  proper  cars. 

Appeal  froinjudffment  of  the  General  Term  of  the  Supreme 
Court,  in  the  lliird  Judicial  Department,  entered  upon  an  order 
made  at  the  June  Term,  1882,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  the  report  of  a  referee.  (Beported  be- 
low, 27  Hun,  149.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in  the 
opinion. 

Z.  W.  Russell  for  appellant. 

D.  M.  K.  JoJmson  for  respondent. 

FmoH,  J. — This  action  was  brought  to  recover  damages  for  in- 
faotb.  juries  to  a  horse,  resulting  from  negligence  of  the  de- 

fendant company  in  its  transportation.  The  shipping  contract  cou- 
tained  this  clause :  "  Whereas  the  New  York  Central  &  Hudson 
River  R.  R.  Co.  transport  live-stock,  either  by  the  head  or  by 
the  car-load,  at  reduced  prices,  upon  the  shipper  assuming  certain 
risks,  as  specified  below :  Now,  in  colisideration  that  said  company 
will  transport  at  said  reduced  prices  two  (2)  liorees,  Allen  WilsoD, 
Ogdensburg,  N.  Y.,  they  are  hereby  released  from  all  liabilities 
for  injuries  which  the  animals,  or  either  of  them,  mav  receive  in 
consequence  of  any  of  them  being  wild,  vicious,  unruly,  weak,  es- 
caping, or  maiming  themselves  or  each  other;  or  in  consequence  of 
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heat,  Bnffocation,  or  other  ill  effects  of  being  crowded  either  upon 
cars  or  in  yards ;  or  on  account  of  being  injured  by  the  burning 
of  hay,  straw,  or  an^  other  material  used  for  feeding  the  stock ; 
or  in  any  other  way,  including  the  negligence  of  said  company's  ser- 
vants, and  also  for  all  loss  or  damage  which  may  be  sustained  by 
reason  of  any  delay  in  the  loading,  transportation,  or  delivery  of 
them,*  or  in  consequence  of  insecurity  of  tne  cars."  The  door  of 
the  car  in  which  the  animal  was  carried  was  shown  to  have  been 
out  of  repair  and  unsafe  when  used  to  confine  and  protect  live- 
stock. It  appears  to  have  been  an  iron  grain-car,  and  possibly 
might  have  been  used  to  carry  grain  or  dead  freight  and  been 
quite  sufficient  for  the  purpose ;  indeed,  the  same  car  was  after- 
ward used  to  carry  lumber,  and  passed  by  an  inspector  as  suitable 
and  sufficient  for  that  purpose.  So  that  the  negligence  which 
caused  the  injury  may  have  been  either  that  of  the  company's  ser- 
vants in  selecting  and  using  a  car  for  the  transportation  of  the 
horses  which  was  unsafe  for  that  purpose,  when  other  and  suffi- 
cient cars  were  provided  and  might  have  been  used,  or  the  negli- 
gence of  the  company  preceding  the  act  of  transportation  in 
fading  to  furnish  sufficient  and  suitable  cars  for  the  carrying  of 
live-stock.  The  defence  rested  upon  two  provisions  of  the  con- 
tract signed  by  the  shipper.  One  of  them  released  the  company 
from  liability  for  any  damage  resulting  from  the  negligence  oi  the 
company's  servants ;  and  the  other  from  damage  occasioned  by  the 
insecurity  of  the  cars.  The  language  of  the  first  provision  is  am- 
ply satisfied  by  limiting:  it  to  the  ne£:lifi:ence  of  the  NsouonrcB  of 
company's  servants  m  and  about  the  particular  act  of  »>.  how. 
transportation,  and  without  extending  it  to  a  prior  negligence  of 
the  company  in  failing  to  furnish  proper  cars,  although  such  would 
have  been,  perhaps,  necessarily,  a  fault  of  the  company's  servants. 
This  construction  is  justified  by  reference  to  other  and  connected 
provisions  of  the  contract.  The  release  is  from  "  all  liabilities  for 
injuries  which  the  animals,  or  either  of  them,  may  receive,  in  con- 
sequence of  any  of  them  being  wild,  vicious,  unruly,  weak,  escap- 
ing, or  maiming  themselves  or  each  other ;  or  in  consequence  of 
heat,  suffocation,  or  other  ill  effects  of  being  crowded  either  upon 
cars  or  in  yards ;  or  on  account  of  being  injured  by  the  burning  of 
hay,  straw,  or  anjr  other  material  used  for  feeding  the  stock ;  or  in 
any  other  way,  including  the  negligence  of  said  company's  ser- 
vants." The  causes  of  injury  specifically  mentioned  are  such  as 
could  only  occur  during  the  process  of  the  shipment  and  transpor- 
tation, and  the  negligence  ox  the  corporate  servants  includea  in 
the  recital  natumlly  refers  and  is  limited  to  a  negligence  occurring 
in  the  same  process.  If,  therefore,  the  injuiy  arose  from  a  care- 
less selection  of  an  insecure  car  by  the  servants  making  up  the 
train,  when  safe  cars  in  abundance  were  provided  by  the  company, 
or  from  any  other  negligence  of  such  servants  during  the  process 
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of  transportation,  then  the   company  is  freed  from  liability  by 
force  of  the  clause  in  question. 

But,  it  is  said,  the  company,  as  distinguished  from  its  servants, 
was  itself  negligent  in  not  furnishing  a  proper  car,  and  from  that 
negligence  there  are  no  words  of  release  in  express  terms,  as  were  re- 
quired in  Nicholas  v.  N.  Y.  0.  &  H.  K.  R.  K  Co.,  89  N.  Y.  370 : 
s.  c,  9  Am.  &.  Eng.  R.  R.  Cas.  103.  There  was  no  proef  d  any 
such  corporate  negligence.  It  is  not  shown  that  the  company  did  not 
furnish  a  sufficient  number  of  safe  and  suitable  cars  for  tne  transpor- 
tation of  horses,  or  that  such  cars  were  not  at  hand  and  ready  for  nse 
sumemcT  of  when  the  shipment  was  made.  The  car  in  question 
c^*»-  was  a  grain-car  and  might  have  been,  and  probably  was, 

sufficient  and  safe  for  the  uses  to  which  the  company  expected  and 
intended  it  should  be  put.  We  cannot  say  that  its  mere  presence 
upon  the  rails  of  the  company  was  a  negligent  act,  when  for  its 
appropriate  uses  it  appears  to  nave  been  sufficiently  safe ;  all  that  we 
can  say  is  that  it  ought  not  to  have  been  used  to  carry  horses,  in 
its  existing  condition ;  but  if  there  was  negligence  in  that,  it  was 
the  negligence  of  servants  who  made  up  the  train.  So  far  as  the 
company  was  concerned,  it  was  guilty  only  of  a  breach  of  contract 
to  carry  safely,  and  from  that  it  was  released  by  the  provision  dis- 
charging it  from  responsibility  for  an  injury  arising  "  from  the  in- 
security of  the  cars."  There  was  no  proof  of  any  negligence  of 
the  company  as  distinguished  from  and  outside  of  the  negligence 
of  its  servants  in  and  about  the  process  of  transportation;  on  the 
contrary,  the  latter  only  was  alleged  in  the  complaint,  for  the  n^- 
ligence  there  asserted  was  that  ''  said  defendant  negligently  and 
carelessly  placed  said  horses  in  an  unsafe  and  rotten  car,  and  trans- 
ported and  carried  said  horses  without  proper  and  necessary  care 
and  attention."  The  placing  in  the  unsafe  car  and  the  lack  of  care 
were  acts  of  the  servants  in  and  about  the  process  of  transportation. 
There  is  neither  allegation  nor  proof  that  the  company  had  failed 
to  supply  sufficient  and  suitable  cars  for  the  transportation  of  horses, 
so  that  its  servants  were  driven  by  its  fault  to  the  selection  of  the 
car  used.  The  two  clauses  of  the  contract,  therefore,  taken  to- 
gether constituted  a  defence. 

The  judgment  should  be  affirmed. 

All  concur,  except  Danforth,  J.,  absent. 

Judgment  affirmed. 

New  York  Law  asto  Clauses  in  Bills  of  Lading  Exempting  Carriers  from  Li* 
ability  for  Loss  occurring  through  Negligence. — It  is  settled  that  a  clause 
in  a  bill  of  lading  by  which  a  common  carrier  is  exempted  from  liability  for 
loss  or  injury  caused  by  negligence  of  said  carrier  or  its  servants  is  Tslid. 
Nelson  «.  Hudson  River  R  R.  Co.,  48  N.  Y.  498. 

But  a  clause  in  a  bill  of  lading  exempting  a  carrier  from  losses  resulting 
from  certain  specified  causes  will  not  exempt  it  from  liability  for  damage  or 
injury  resulting  from  one  of  the  causes  specified,  where  the  damage  or  injury 
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was  caused  by  negligence  on  the  part  of  the  carrier  or  its  agents,  unless  the 
bill  of  lading  expressly  provides  that  the  exemption  shall  extend  to  losses 
caused  by  the  negligence  of  the  carrier  or  its  agents. 

Thus,  where  the  bill  of  lading  provided  that  the  carrier  should  be  released 
from  liability  ^*  from  damage  or  loss  to  any  article  from  or  by  fire  or  explo- 
sion of  any  kind,'Mt  was  held  that  the  exemption  did  not  extend  to  loss  from 
a  fire  resulting  from  the  negligence  of  the  carrier.  Steinweg  t.  Erie  Ry. 
43  N.  y.  128.  The  following  cases  illustrate  the  same  principle:  Condict  v. 
Grand  Trunk  R.  R.  Co.,  54  N.  Y.  500;  Lamb  v,  Camden  &  Amboy  R.  R.  Co., 
46  N.  Y.  271 ;  Rawsou  p.  Holland,  59  N.  Y.  611 ;  Nicholas  r.  New  York  Cen- 
tal, etc.,  R.  R.  Co.,  89  N.  Y.  370;  s.  c,  9  Am.  &  Eng.  R.  R.  Cas.  103; 
Holsapple  «.  Rome,  W.  &  O.  R.  R.  Co.,  86  N.  Y.  275;  3  Am.  &  Eng.  R.  R. 
Cas.  487. 

Similarly,  it  was  held  that  a  clause  in  a  bill  of  lading  made  by  an  express 
company,  which  limited  the  recovery  in  case  of  loss  to  $50,  where  the  value 
of  the  goods  was  not  disclosed,  did  not  apply  to  the  case  of  a  loss  occurring 
through  the  negligence  of  the  carrier.  Magnin  v.  Dinsmore,  56  N.  Y.  168. 
See  Westcott  v,  Fargo,  61  N.  Y.  542. 

The  principle  on  which  these  cases  were  decided  seems  to  be  that  a  clause 
limiting  the  liability  of  a  carrier  for  injury  resulting  from  its  own  negligence 
or  that  of  its  servants  is  so  unreasonable  that  a  clause  in  the  bill  of  lading 
should  not  be  held  to  give  this  extraordinary  exemption  if  any  other  con- 
struction can  be  given  it. 

General  Words  Not  Enough  to  Exempt  for  Negligence. — But  the  New  York 
courts  have  gone  further  beyond  this  principle,  and  have  held  that  general 
words  are  insufficient,  though  clearly  covering  the  loss  through  the  negli- 

gence  of  the  carrier  or  its  servants.  This  was  squarely  held  in  Mynard  v, 
yracnsc,  Binghamton  &  N.  Y.  R.  R.  Co.,  71  N.  Y.  180.  In  that  case  the 
bill  of  lading  provided  that  the  carrier  was  to  be  released  *'from  all  claims, 
demands,  ana  liabilities  of  every  kind  and  character  whatsoever,  for  or  on  ac- 
count of  or  connected  with  any  damage  or  injury  to  or  the  loss  of  said  stock, 
or  any  portion  thereof,  from  any  cause  arising,"  and  it  was  held  that  this 
clause  would  not  exempt  the  carrier  from  liability  for  a  loss  caused  by  negli- 

Snce.  The  decision  in  this  case  is  explained  by  Andrews,  Ch.  J.,  in  Nicho- 
1 1.  New  York  Cent.,  etc.,  R.  R.,  89  N.  Y.  370;  s.  c,  9  Am.  &  Eng.  R.  R. 
Cas.  103,  who  said: 

"  The  words  *from  whatsoever  cause  arising'  were  as  broad  and  compre- 
hensive as  possible.  The  court,  however,  refused  to  construe  them  as  cov- 
ering a  loss  arising  from  negligence  of  the  carrier,  not,  as  I  understand  the 
decision,  because  the  words,  in  their  ordinary  signification  and  interpreta- 
tion, did  not  include  a  loss  of  this  character,  but  because  it  is  a  ^art  of  the 
rule,  which  in  this  State  allqws  a  common  carrier  to  contract  against  his  lia- 
bility for  negligence,  that  the  contract  must  in  terms  and  expressly  exempt 
the  carrier  from  liability  on  this  account." 

Decision  in  Principal  Case. — The  decision  in  the  principal  case  is  un- 
doubtedly correct.  There  seem  to  be  but  three  possible  views  to  be  taken 
of  the  facts  of  the  case  so  far  as  the  matter  of  the  insecurity  of  the  car  is 
concerned.  First,  that  the  servants  of  the  carrier  were  negligent  in  the  se- 
lection of  the  car.  Second,  that  the  company  was  negligent  in  not  provid- 
ing suitable  cars;  and,  third,  that  neither  the  company  nor  its  servants  were 
negligent  in  the  matter,  and  that  the  defect  in  the  car  was  latent,  and  not  to 
be  discovered  by  reasonable  inspection.  In  the  first  view  of  the  case  the 
carrier  was  exempted  by  the  clause  relating  to  negligence  of  the  company's 
servants;  in  the  third  view  of  the  case  (if  the  facts  warranted  it)  the  carrier 
was  exempted  by  the  clause  as  to  injury  resulting  from  insecurity  of  cars; 
and  the  court  held  that  the  second  view  of  the  facts  would  not  be  enter- 
tained under  the  pleadings  and  evidence.    In  the  second  view  of  the  facts 
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the  clauses  in  the  bill  of  lading  would  not  have  exempted  the  railroad  com- 
pany. 

On  the  seneral  question  of  the  validity  of  clauses  in  a  bill  of  lading  lim- 
iting li ability,  see  note  to  case  of  St.  Louis  Ins.  Co.  v.  St.  Louis,  Yandalia, 
etc.,  R  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  272.  273;  note  to  Chalk  v. 
Charlotte,  etc.,  R.  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  110;  note  Rintoul  r. 
New  York  Cent.,  etc.,  R.  R.  Co.,  16  Am.  A  Eng.  R.  R.  Cas.  149.  For  dis- 
cussion of  the  liability  of  a  common  carrier  who  undertakes  for  the  trans- 
portation of  live  animals,  see  note  to  Holsapple  v.  Rome,  W.  &  O.  R.  R.  Co., 
3  Am.  &  Eng.  R  R.  Cas.  489. 


Prince 

V. 

International  and  Great  Korthern  B.  B.  Co. 

(Advance  Case,  Texas,     May  12,  1885.) 

The  duty  of  a  railroad  to  transport  passengers,  and  its  liability  for  a  breach 
thereof  arising  from  the  negligence  of  its  servants,  does  not  arise  alone  from 
the  consideration  paid  for  the  service,  but  is  imposed  by  law  even  where  the 
service  is  gratuitous. 

It  is  enough  to  fix  the  liability  of  a  railroad  for  injuries  occasioned  by  the 
negligence  of  its  servants,  that  the  passenger  be  lawfully  on  the  train, 
whether  by  reason  of  having  paid  his  passage-money  or  by  permission  or 
invitation  of  officers  or  agents  of  the  company. 

The  question  of  liability  does  not  depend  upon  the  uses  to  which  the  train 
is  usually  devoted ;  and  where  there  are  no  rules  of  the  company  prohibitiDg 
it,  or  even  if  there  be  such  rules,  and  the  officers  making  such  niles  relax  or 
dispense  with  them  in  a  particular  instance,  and  passengrers  are  taken  on 
trains  or  cars  not  generally  used  for  their  transportation,  or  with  the  expec- 
tation of  paying  fare  when  demanded,  they  are  lawfully  upon  the  train,  and 
the  company  owes  them  the  duty  of  safe  transportation. 

A  petition  alleging  that  hand-cars  were  sometimes  used  by  the  company 
to  transport  employees,  and  that  plaintiff,  with  others,  took  passage  on  one 
at  the  invitation  of  the  company's  agent,  to  go  to  a  place  where  me  corpse 
of  a  man  had  been  found  on  the  railroad-track,  plaintiff  being  one  of  the 
jury  of  inquest,  and  that  by  the  negligence  of  the  company's  servants  in  the 
management  of  said  car  he  was  injured,  stated  a  good  cauae  of  action,  not 
subject  to  demurrer. 

Appeal  from  Hays  County. 
O,  T.  Brown  for  appellant. 
HutcMson,  cfe  Rose  for  appellee. 

This  suit  was  brought  by  appellant  against  appellee  to  recover 
damages  for  personal  injuries.  Plaintiff  alleged,  m  substance,  that 
on  August  31,  1884,  the  corpse  of  a  dead  man  was  found  on  de- 
fendant's railroad-track,  a  short  distance  from  the  town  of  San 
Marcos ;  that  the  coroner  was  notified,  and  thereupon  summoned  a 
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iury  of  inquest  (one  of  which  jnrore  plaintiff  was)  to  investigate 
into  the  cause  of  the  deatli  of  the  aforesaid  person  ;  that  said  coro- 
ner and  jury  were  about  to  proceed  to  the  place  where  the  body 
was  lying  in  order  to  properly  hold  the  inquest,  when  they  were 
notiiied  mat  the  said  corpse  had  been  brought  to  San  Marcos  by  a 
passing  train  ;  that  said  body  was  then  viewed  by  said  coroner  and 
jury,  but  to  better  facilitate  the  inquest  it  was  determined  that 
they  should  go  to  the  place  where  the  body  was  found ;  that  de- 
fendant, in  order  to  facilitate  the  inquest,  by  its  agent,  invited  the 
coroner  and  jury  to  accept  transportation  from  San  Marcos  to  said 
place  where  the  body  was  found,  which  they  did,  the  defendant 
furnishing  hand-cars  for  that  purpose,  and  such  cars  being  run  and 
operated  under  the  conduQt,  management,  and  control  of  defendant ; 
that  while  being  conveyed  as  aforesaid,  by  and  through  the  care- 
less and  negligent  manner  of  defendant's  agent,  plaintiff  was 
thrown  from  the  said  car  and  dragged  along  the  ground  by  the 
car,  sustiiining  serious  injuries,  etc.  It  was  alleged  that  these 
hand-cars  were  not  commonly  used  by  defendant  for  the  transpor- 
tation of  passengers  as  common  carriers,  but  commonly  used  by 
defendant  in  the  transportation  of  its  agents  and  servants  employed 
by  it  at  work  upon  and  about  its  said  railroad  track.  A  demurrer 
and  special  exceptions  were  urged  and  sustained  to  the  petition  and 
the  cause  dismissed,  from  whidi  action  of  the  court  this  appeal  is 
taken. 

Willis,  0.  J. — In  sustaining  the  special  demurrer  to  the  peti- 
tion the  court  below,  in  effect,  neld  tnat  as  the  railroad  company 
did  not  commonly  transport  passengers  upon  hand- cars,  and  the 
appellant  was  injured  whilst  being  transported  gratuitously,  at  the 
invitation  of  the  company's  agents,  upon,  one  of  these  cars,  he  could 
not  recover,  though  the  injury  happened  through  the  negligence 
of  the  company's  employees  in  charge  of  the  car. 

The  duty  of  a  railroad  company  to  transport  passengers  safely, 
and  its  consequent  liability  for  a  breach  of  this  duty  d^jt^ 
arising  from  the  negligence  of  its  servants,  do  not  re- 
sult alone  from  the  consideration  paid  for  the  service. 
'*  It  is  imposed  by  the  law  even  where  the  service  is  gratuitous. 
The  confidence  induced  by  undertaking  any  service  for  another  is 
a  safScient  legal  consideration  to  create  a  duty  in  the  performance 
of  it."  Coggs  V.  Berhard,  1  Smith's  Leading  Cases,  95 ;  P.  &  R. 
R.  R.  t>.  Derby,  14  Howard,  486. 

A  ^tuitous  bailee  must  answer  for  goods  left  in  his  char^  if 
lost  through  his  gross  negligence.  A  railroad  company  receiving 
passengers  upon  its  cars  cannot,  through  indifference  to  their  safe- 
ty, allow  them  to  be  injured  in  life  orlimb  without  accounting  in 
damages,  thongh  they  may  have  paid  no  passage-money.  It  is 
enon^  that  the  passenger  is  lawfully  upon  the  cars  of  the  com- 
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pany  at  the  time  he  is  injured.  Whether  he  is  lawfully  or  unlaw- 
inlly  upon  the  cars  does  not  depend  upon  his  having  paid  fare  for 
his  transportation.  One  may  pay  fare  and  yet  be  unlawfully  upon 
the  train,  as  in  ease  of  a  passenger  upon  a  ireight  train,  when  the 
rules  of  the  company  positively  forbid  the  carrying  of  passengers 
upon  such  trains.     R.  R.  Co.  v.  Moore,  49  Texas,  31. 

On  the  other  hand,  one  may  be  lawfully  upon  the  cars  without 
paying  fare  when  he  is  there  by  invitation  or  permission  of  the 
omcers  having  authority  to  allow  him  to  ride  free  of  charge.  Nor 
does  the  question  of  wnether  or  not  a  passenger  is  lawfully  upon  a 
train  depend  necessarily  upon  the  purposes  to  which  the  train  is 
patmkitt  of  usually  devoted  in  the  transportation  of  passengers;  a 
person  who  has  paid  his  fare,  or  has  been  invited  to  ride 
free  of  charge,  is  presumed  to  be  lawfully  upon  the  train. 
If,  by  rules  of  the  company,  passengers  are  expressly  forbidden  to 
be  carried  upon  a  particular  train,  the  pi-esumption  is  that  any  one 
claiming  to  be  a  passenger  upon  such  a  train  is  an  intruder  and 
without  lawful  right  to  be  there^  This  presumption  may  be  rebut- 
ted by  showing  that  whilst  the  rales  forbid  the  transportation  of 
passengers  upon  these  trains,  yet,  witli  the  knowledge  of  the  com* 
pany  and  without  objection  on  its  part,  they  are  habitually  permit- 
ted to  take  passage  upon  such  trains. 

The  company,  through  its  proper  officers,  having  the  right  to 
RuLBSASTORiD-  HiaKe  thcsc  rules,  may,  through  the  same  officere,  relax 
oae^rSIxS  or  dispense  with  them,  and  the  public  are  authorized  to 
TioHTHEBKOF.  cousidor  them  as  dispensed  with  when  not  practically 
enforced.  The  conductor  cannot  relax  these  regulations  without 
the  consent  of  the  company,  because  he  is  the  agent  whose  special 
duty  it  is  to  see  that  they  are  enforced,  and  any  relaxation  of  the 
rules  on  his  part  would  be  disobedience  of  the  orders  of  his  supe- 
riors. This  is  the  effect  of  the  decision  in  Railroad  Co.  v.  Moore, 
supra;  and  it  follows  from  the  principles  of  that  decision  that  when 
there  are  no  such  rales,  but  passengers  are  taken  upon  cars  not  gen- 
erally devoted  to  passenger  service,  a  person  who  enters  such  cars 
as  a  passenger,  by  invitation  of  the  agents  in  cliarge  of  them,  or 
with  the  expectation  of  paying  fare  when  demanded,  is  lawfully 
there  and  entitled  to  all  the  rights  of  a  regular  passenger.  The 
rules  of  the  company  do  not  forbid  his  travelling  upon  these  cars. 
He  is  encouraged  to  enter  them  by  the  fact  that  the  company 
sometimes  use  them  for  the  transportation  of  passengers.  If  im- 
proper for  him  to  travel  upon  them  at  the  particular  time,  he 
should  be  so  informed  by  the  officer  in  charge,  or  in  some  other 
proper  manner. 

In  the  present  case  it  does  not  appear  that  the  reflations  of  the 
tratbluko  ow  company  prohibited  trayelling  upon  a  hand-oar.  On 
"^^^^*-  the   contrary,  it  does  not  appear  that  these  cars  were 

sometimes  thus  used  by  the  railroad  company.     The  agents  in 
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charge  of  the  car  were  not,  therefore,  violating  orders  when  they 
penuitted  the  plaintiff  to  take  passage  upon  it.  He  certainly  had 
no  i-eason  to  suppose  that  he  was  acting  unlawfully  in  the  riding 
upon  the  car.     It  does  not  appear  that  the  parties  inviting  the 

Elaintifi  to  travel  upon  the  hand-car  were  not  authorized  to  take 
im  upon  the  proposed  trip  free  of  charge,  much  less  that  he  was 
made  aware  of  that  fact,  in  a  word,  the  petition  makes  out  a  case 
of  a  passenger  lawfully  upon  the  cai*  of  the  defendant  company 
which  the  latter  sometimes  used  for  the  transportation  of  passen- 
gers, invited  by  the  proper  agents  to  travel  upon  it  free  of  charge, 
and  injured  by  the  negligence  of  the  employees  of  the  company 
in  failing  to  use  pi-oper  diligence  in  running  the  car.  We  think, 
in  reason  and  upon  authority — some  of  the  cases  bearing  upon  the 
question  being  collated  below — he  made  out  a  case  in  his  petition 
entitling  him  to  recover.  P.  &  R.  R.  R.  v.  Derby,  supra; 
Steamboat  New  "World  v.  King,  16  Howard,  469  ;  Wilton  v.  Mid- 
dlesex R  R.,  107  Mass.  108 ;  Carroll  v.  Staten  Island  R.  R.,  58 
N.  Y.  126. 

As  to  what  degree  of  diligence  was  required  of  the  servants  of 
the  car  under  the  circumstances,  or  for  what  negligence  on  their 
part  the  company  would  be  liable,  it  is  not  for  us  to  decide.  The 
petition  alleges  that  the  plaintiff  was  injured  through  the  negli- 
gence of  the  company's  sei-vants,  which  includes  all  degrees  of  negli- 
gence,— slight,  ordinary,  and  gross, — and  there  was  no  special  excep- 
tion complaining  that  the  kind  of  negligence  was  not  stated,  even 
if  such  an  exception  could  have  prevailed. 

We  think  there  was  error  in  sustaining  the  general  demurrer 
and  special  exceptions  to  the  petition,  for  which  error  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 

Liability  of  Railroads  for  Injuries  to  Persons  being  Carried  without  Charge 
— Pass. --One  travelling  on  a  railway  pass  or  by  invitation  of  the  officers  of 
the  road  may  recover  against  the  road  for  injuries  caused  by  the  gross  or 
wilful  negligence  of  its  servants.  Thus,  where  a  stockholder  in  a  road,  while 
riding  in  a  special  engine  by  invitation  of  the  president  of  the  road,  was  in- 
jured in  consequence  of  gross  negligence  of  servants  of  the  road,  it  was  held 
that  he  could  recover  damages  for  his  injuries  thus  caused.  Philadelphia  <& 
Reading  R.  R.  Co.  «.  Derby,  14  How.  468.  In  that  case  Grier,  J.,  explains 
the  nature  of  the  liability  of  the  railroad  as  follows  :  **The  liability  of  the 
defendant  below  for  the  negligent  and  injurious  act  of  their  servant  is  not 
necessarily  founded  on  any  contract  or  privity  between  the  parties,  nor  affected 
by  any  relation,  social  or  otherwise,  which  they  have  to  each  other.  It  is  true 
that  a  traveller  by  stage-coach  or  other  public  conveyance,  who  is  injured 
by  the  negligence  of  the  driver,  has  an  action  against  the  owner  founded  on 
his  contract  to  carry  him  safely.  But  the  maxim  of  respondeat  superior — 
which,  by  legal  imputation,  makes  the  master  liable  for  the  acts  of  his  ser- 
vant— ^ia  wholly  irrespective  of  any  contract,  express  or  implied,  or  any  other 
relation  between  the  injured  party  and  the  master."  For  same  principle,  see 
Jacobs  «.  St.  Paul  &  Chicago  R.  R.  Co.,  20  Minn.  125;  Todd  «.  Old  Colony 
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A  F.  R.  R.  R.  Co.,  8  Allen  (Mass.),  18;  Rose  «.  Des  Moines  Valley  R.  R.  Co^ 
89  Iowa,  246;  Wilson  «.  Middlesex  Road,  107  Mass.  108;  Sherman  «.  Han- 
nibal &  St.  Jo.  R.  R.  Co.,  4  Am.  &  £ng.  R.  R.  Cas.  589.  (The  decision 
rests  wholly  or  in  part  on  an  Iowa  statute.)  Opinion  of  Blackburn,  J.,  in 
Austin  «.  Great  Western  R.  R.  Co.,  8  B.  &  S.  827,  884.  But  see  Kinney  e. 
Central  R.  R  of  New  Jersey,  84  N.  J.  L.  518. 

Degree  of  Negligence. — Is  the  duty  of  the  railroad  company  toward  a 
gratuitous  passenger  satisfied  by  any  less  degree  of  care  than  in  case  of  a 
passenger  paying  fare  ?  It  is  contended  in  some  cases  that  the  carrier  is, 
perhaps,  liable  in  the  case  of  a  gratuitous  passenger  only  for  *'  gross*'  negli- 
gence. Rose  V,  Des  Moines  Valley  R.  R.  Co.,  89  Iowa,  246,252;  Todd  v. 
Old  Colony  &  F.  R.  R.  R.  Co.,  8  Allen  (Mass.),  18,  20.  But  in  Philadelphia 
&  Reading  R.  R.  Co.  «.  Derby,  14  How.  468,  486,  Grier,  J.,  says:  ''When 
carrier  undertakes  to  convey  persons  by  the  powerful  but  dangerous  agency 
of  steam,  public  policy  and  safety  require  that  they  be  held  to  the  greatest 
possible  care  and  diligence.  And  whether  the  consideration  for  such  trans- 
portation be  pecuniary  or  otherwise,  the  personal  safety  of  the  passengers 
should  not  be  left  to  the  sport  of  chance  or  the  negligence  of  careless  agents. 
Any  negligence  in  such  cases  may  well  deserve  the  epithet  *' gross."  To 
same  effect  see  Jacobus  «.  St.  Paul  &  Chicago  R.  R.  Co.,  20  Minn.  125,  128. 

When  the  Person  Injured  was  at  the  Time  Stealing  a  Ride. — If*a  per- 
son stealthily,  and  wholly  without  the  knowledge  of  any  of  the  employees  of 
the  company,  gets  upon  a  train  and  secretes  himself  for  the  purpose  of  pass- 
ing from  one  place  to  another,  he  cannot  recover  if  injured.  In  such  a  case 
Ills  wrongful  act  bars  him  from  all  right  to  compensation.  Toledo,  W.  A 
W.  R.  R.  Co.  V,  Brooks,  Admx.,  81  III.  245 ;  Toledo,  W.  &  W.  R.  R.  Co.  t>. 
Beggs,  85  111.  80. 

The  same  principle  governs  where  the  person  injured  knowingly  induced 
the  conductor  or  other  servant  of  the  railroad  company  to  violate  his  duty  to 
his  employers  by  allowing  such  person  to  ride  free.  Toledo,  W.  &  W.  R.  R. 
Co.  0.  Brooks,  Admx.,  81  III.  245;  Chicago  &  Alton  R.  R.  Co.  v.  Michie, 
Admx.»  88  111.  427. 

The  Validity  of  a  Clause  on  a  Pass  Exempting  the  Railroad  Company 
from  Liability  for  Injury, — It  seems  that  a  railrotui  company  may  exempt 
itself  by  a  condition  in  a  pass  from  liability  for  injury  resulting  from  any 
degree  of  negligence  less  than  **  gross."  Kinney  v.  Central  R.  R.  of  New 
Jersey,  84  N.  J.  L.  513;  Perkins  ©.  New  York  Central  R.  R.  Co.,  24  N.  Y. 
196;  Wells  «.  New  York  Central  R.  R.  Co.,  24  N.  Y.  181;  Knowlton  «.  Erie 
Ry.  Co.,  19  Ohio  St.  260;  Bissell  v.  New  York  Central  R.  R.  Co.,  25  N.  Y. 
442;  McCauley  «.  Furness  Ry.  Co.  L.  R.,  8  Q.  B.  57;  Gkillin  v,  London  & 
Northwestern  Ry.  Co.  L.  R.,  10  Q.  B.  212;  Illinois  Central  R.  B.  Co.  e. 
Read,  87  III.  484. 

All  the  above  cases,  with  the  exception  of  the  New  Jersey  and  Illinois 
cases,  held  that  the  company  might  exempt  itself  from  liability  for  gross 
negligence  as  well  as  for  ordinary  negligence.  Nor  does  the  fact  that  no 
fare  is  paid  seem  material.  The  Illinois  law  permits  a  carrier  to  exempt 
itself  by  contract  from  liability,  save  for  gross  negligence,  when  the  passenger 
pays  a  fare.  Arnold  v.  Illinois  Central  R.  R.  Co.,  88  111.278.  The  New 
York  law  and  the  English  law  permit  a  carrier  to  exempt  itself  by  contract 
from  liability  for  gross  negligence  even  when  the  passenger  pays  a  fare.  In- 
deed, the  English  cases  above  cited  were  cases  where  a  consideration  was 
paid  for  the  pass. 

In  some  cases  it  has  been  held  that  a  railroad  company  cannot  exempt 
itself  from  liability  for  any  negligence  whatever  by  clauses  or  conditions 
printed  or  endorsed  on  a  pass;  that  such  conditions  are  wholly  void  as 
against  public  policy.  Jacobus  v.  St.  Paul  &  Chicago  R.  R.  Co.,  20  Minn. 
125;  Buffalo,  P.  &  W.  R.  R.  Co.  v.  O'Hara,  9  Am.  &  Eng.  R.  R  Caa. 


DEATH — STATUTE.  157 

817;  Rose  «.  Des  Moines  Valley  R.  R.  Co.,  89  Iowa,  946.    Decision  based  on 
statute  of  Iowa. 

Nature  of  Exemption. — ^This  exemption  is  in  its  nature  a  contract,  and 
hence  a  valid  consideration  is  necessary  to  support  it.  Hence,  such  a  clause 
inserted  in  a  ticket  for  which  the  full  fare  allowed  by  the  le^lature  is  paid, 
will  not  be  enforced  for  want  of  a  consideration.  Perkins  v.  New  York 
Central  R  R  Co.,  24  N.  Y.  196. 


Smith 

V. 
LomSVILLB  Ain>  NASHYHiLE  K.  B.  Oo. 

(75  Alabama,  449.) 

Section  8899  of  the  Code  of  1876,  providing  that  '*  when  the  death  of  any 
minor  child  is  caused  by  the  wron^ul  act  or  omission  of  any  officer  or  agent 
of  an  incorporated  company,  or  pnvate  association  of  persons,  the  father  of 
such  child,  or,  if  the  father  be  not  living,  the  mother,  may  maintain  an  ac- 
tion affainst  such  corporation,  or  private  association  of  persons,  for  such 
wrongful  act  or  omission,  and  may  recover  such  damages  as  the  jury  may 
assess,"  creates  a  new  cause  of  action,  is  highly  penal  in  its  terms,  and  must 
be  construed  as  a  penal  statute. 

Said  section  of  the  Code  ^2899)  is  violative  of  section  12  of  article  14  of 
the  State  Constitution,  providing  that  *'all  corporations  shall  have  the  right 
to  sue,  and  shall  be  subject  to  be  sued,  in  all  courts,  in  like  cases  as  natmral 
persons/'  and  is  void. 

This  provision  of  the  Constitution  must  mean  that  where  the  cases  are 
alike,  the  cause  of  action,  the  same  description  of  contract  or  tprt,  there 
must  be  no  discrimination  between  corporations  and  natural  persons  in  the 
matter  of  prosecuting  or  defending  suits. 

Appeal  from  City  Court  of  Montgomery. 

Tried  before  Hon.  T.  M.  Abbington. 

R.  M.  Williamson  and  Geo.  W,  Tovmsend^  for  appellant,  con- 
tended, imier  alia^  and  argued  at  length,  in  reply  to  argument  of 
counsel  for  the  appellee,  that  the  statute  under  consideration  was 
constitutional,  citmg  the  following  authorities :  Code  of  1852, 
§§  1938-41 ;  Acts  1871-2,  p.  83  ;  lb.  p.  82 ;  Dorman  v.  State,  34 
Ala.  216 ;  Cooley  on  Con.  Lim.  890;  Art.  14,  Sec.  12,  Con.  1876 ; 
Paul  V.  Virginia,  8  Wall.  168 ;  Code,  1876,  §  2648 ;  Zeigler  v. 
S.  &  N.  R.  R.  Co.,  58  Ala.  594 ;  S.  &  N.  R.  R.  Co.  v.  Morris,  65 
Ala.  198. 

Tho8.  Q.  Jones  and  J.  M.  Falhner^  contra^  contended  that  said 
statute  was  violative  of  section  12,  article  14,  of  the  Constitution 
of  1876,  and  cited  the  following  authorities ;  Holden  v,  James,  11 
Mass.  396 ;  S.  &  N.  R.  R.  Co.  v.  Morris,  65  Ala.  200 ;  Wally  v. 
Kennedy,  2  Yerger,  564;  Waddell  v,  Vanzant,  lb.  260;  Cooley 
on  Con.'Lim.  §§  391-3  ;  28  Wis.  464 ;  12  Bush  (Ky.),  110. 
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Stone,  J. — This  is  a  suit  by  appellant,  the  father,  against  the 
Facts.  appellee,  corporation,  under  section  2899  of  the  Code 

of  1876,  to  recover  damages  for  the  alleged  killing  of  the  minor 
child  of  the  former,  through  the  wron^nl  act  and  omission  of 
the  defendant's  agent.     The  section  of  the  Code  reads  as  follows: 

"  When  the  death  of  any  minor  child  is  caused  by  the  wrongful 
act  or  omission  of  any  oflScer  or  agent  of  an  incorporated  company, 
or  private  association  of  persons,  the  father  of  such  child,  or  if  the 
father  be  not  living,  the  mother,  may  maintain  an  action  against 
such  corporation  or  private  association  of  persons,  for  such  wrong- 
ful act  or  omission,  and  may  recover  such  damages  as  the  jury  may 
assess." 

This  statute  creates  an  entirely  new  cause  of  action — one  there 
AcTioH  FOR  tofore  unknown,  feefore  its  enactment — Feb.  24, 
-WH0BT-C05-  1872 — neither  the  father  nor  raotlier  could  recover 
btatutb/  damages  for  such  killing.  Not  only  does  the  statute 
create  a  new  cause  of  action,  but  it  confines  the  right  to  maintain 
such  suit  to  the  father,  if  living,  and,  if  not,  to  the  mother.  If 
neither  be  living,  no  one  else  can  maintain  the  suit.  And  the  stat- 
ute is  highly  penal  in  its  terms,  and  must  be  construed  as  a  penal 
statute. 

Is  the  act  copied  above  constitutional  ?  It  will  be  observed  that 
under  the  stattite  the  action  lies  only  against  certain  classes, — cor- 
STATUTB  oiYiRo  poratlous  and  private  associations  of  persons.  These 
SmojciL  **BB  are  held  accountable  for  the  virrongful  acts  and  omis- 
^VKH-  sions  of  their  oflScers  and  agents,  individuals  engaged 
in  the  same  business,  having  the  same  description  of 
officers  'or  agents,  may  cause  the  death  of  a  minor  child  by  the 
wrongful  act  or  omission  of  such  officer  or  agent,  and  there  will  be 
no  liability  for  such  death.  To  illustrate :  Manufacturing  estab- 
lishments in  all  their  extensive  variety,  mining  enterprises,  cotton- 
compressere,  mills,  steam- vessels,  and  even  railroads,  may  be  owned 
and  operated  without  incorporation,  and  by  a  single  proprietor. 
These  are  not  within  the  law;  and  for  the  death  of  a  minor  chiW, 
caused  by  the  wrongful  act  or  omission  of  an  agent  of  such  enter- 
prise, neither  the  father  nor  the  mother  can  maintain  a  suit  If) 
however,  there  be  more  owners  than  one,  or  if  the  enterprise  be 
incorporated,  then  the  statute  gives  a  right  of  action  to  the  father, 
if  livmg,  and  to  the  mother,  if  lie  be  dead.  This  precise  difference 
the  statute  makes,  althoufi^h  the  character  of  business  and  the 
wrongful  act  or  omission  of  the  agent  be,  in  each  case,  the  same. 
How  this  will  work  will  readily  suggest  itself.  If  the  employer, 
being  a  single  individual,  be  not  responsible  for  the  wrongful  act 
or  omission  of  the  agent  he  employs,  how  can  the  same  act  by  the 
same  agent,  employed  under  the  same  circumstances,  impose  a 
penalty  on  the  innocent  employer,  merely  because  two  or  more 
owned  the  business  and  united  in  employing  the  agent?    If  so, 
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on  what  principle  ?    Is  individnal  enterprise  less  amenable  to  legis- 
lative surveillance  than  associated  capital  ? 

Within  the  last  twenty  years  very  important  constitutional  pro- 
visions, Federal  and  State,  have  been  adopted.  Article  14  of  the 
Amendments  to  the  Constitution  of  the  United  States  declares, 
section  1,  that  ^'  No  State  shall  .  .  .  deny  to  any  person  within  its 
jarisdiction  the  equal  protection  of  the  laws."  Speaking  of  this 
provision,  Justice  Field,  of  the  U.  S.  Supreme  Court,  in  County 
of  San  Mateo  v.  So.  P.  K.  K.,  8  Am.  &  Eng.  R.  R.  Cas.  1,  said  : 
'*  It  not  only  implies  the  right  of  each  to  resort,  on  the  same  terms 
with  others,  to  the  courts  of  the  country  for  the  security  of  his 
person  and  properi;y,  the  prevention  and  redress  of  wrongs,  and 
the  enforcement  of  contracts,  but  also  his  exemption  from  any 
greater  burdens  or  charts  than  such  as  are  equally  imposed  upon 
all  othei'S  under  like  circumstances."  8  Am.  &  Eng.  R.  R.  Cas. 
1-11  (8  Sawyer,  238).  And  Circuit  Justice  Sawyer,  in  tlie  same 
case,  p.  33,  said:  "In  my  judgment,  the  word  'pereon'  [in  this 
clause  of  the  14th  Amendment]  includes  a  private  corporation.'' 
See  note  to  that  case  on  page  56.  This  question,  however,  would 
seem  to  be  settled  by  our  own  State  Constitution,  article  14,  sec- 
tion 12,  which  ordains  that  "  all  corporations  shall  have  the  right 
to  sue,  and  shall  be  subject  to  be  sued,  in  all  courts,  in  like  cases 
as  natural  persons."  "In  like  cases  as  natural  persons"  must 
mean  that  where  the  cases  are  alike,  the  cause  of  action  the  same 
description  of  contract  or  tort,  there  must  be  no  discrimination 
between  corporations  and  natural  persons  in  the  matter  of  prose- 
cuting or  defending  suits.  A  tort  which  will  support  an  action 
for  one  will  support  it  for  the  other,  and  a  defence  available  to 
one  is  available  to  the  other.  Mayor  v,  Stonewall  Ins.  Co.,  53  Ala. 
570 ;  Gi-een  v.  The  State,  73  Ala.  26.  The  sum  of  these  provi- 
sions is,  that  no  burden  can  be  imposed  on  one  class  of  persons, 
natural  or  artificial,  which  is  not,  in  like  conditions,  imposed  on  all 
other  classes.  And  so  we  held  in  S.  &  N.  R.  R.  Co.  v,  Morris,  65 
Ala.  193,  reafSrmed  in  Home  Protection  Ins.  Co.  v.  Richards,  74 
Ala.  466.  See,  also,  Strauder  v.  West  Virginia,  100  U.  S.  303. 
In  Richards's  case,  supra^  we  sanctioned  a  dinerent  rule  as  to  venue 
— the  mere  form  of  proceeding — when  a  corporotion  is  sued.  We 
i-eached  this  conclusion  by  force  of  the  corporation's  mode  of  con- 
ducting its  business ;  that  its  scene  of  active  operations  is  ambula- 
tory, and  its  domicile,  if  domicile  it  has,  is  essentially  unlike,  as  its 
business  transactions  are  unlike,  those  of  a  living  human  being. 
The  difference  commented  on  in  that  case  did  not  affect  the  nature 
or  measure  of  liability,  but  only  the  forum,  or  form  of  its  enforce- 
ment. If  the  effect  of  the  statute,  therein  construed  and  held 
constitutional,  had  been  to  fasten  a  liability  on  one  class,  from 
which  the  other  class  was  exempt,  the  case  would  have  been  con- 
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sidered  as  falling  properly  witLin  the  influence  of  Mayor  v.  Stone- 
wall Insurance  Co.,  and  B.  &  N.  R.  R.  Co.  v.  Morris,  supra. 

In  the  very  well  considered  case  of  Chicago,  St.  Louis  &  N.  0. 
R.  R.  Co.  V.  Moss,  60  Miss.  641 ;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas. 
556,  our  decision  in  6.  &  'N.  R.  R.  v.  Morris  is  conimented  on, 
approved,  and  followed.  See,  also,  Gordon  v.  W.  Building  &  A. 
Fund  Asfio.,  12  Bush  (Ky.),  110 ;  Durker  v.  Jar.esville,  28  Wis. 
464. 

We  regret  the  duty,  so  often  cast  upon  us,  of  construing  statutes 
which  discriminate  between  persons,  natural  and  artificial,  some- 
times in  favor  of  the  one,  and  sometimes  in  favor  of  the  other; 
but  we  have  ncr  discretion.  We  feel  constrained  to  hold  the  sec- 
tion of  the  Code  under  which  this  action  was  brought  to  be  an- 
constitutional. 

The  present  case  was  tried  in  the  court  below  on  issues  which 
did  not  directly  raise  the  question  we  have  been  considering.  It 
is  manifest,  however,  that  the  action  was  brought  under  section 
2899  of  the  Code,  and  that  without  that  statute  it  cannot  be  main, 
tained.  That  statute  being  pronounced  unconstitutional,  it  is 
equally  manifest  that  the  plamtiff  in  the  present  suit  never  can 
recover.  We  will  not  scrutinize  the  various  rulings  of  the  city 
court,  for,  right  or  wrong,  they  did  the  appellant  no  injnry. 
1  Brick.  Dig.  780,  §  96. 

Affirmed. 

Bbioebll,  0.  J.,  dissenting. 
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V. 

Sfioksb. 

(61  Texas  JRepoHa,  487.) 

The  employee  of  an  independent  contractor  engaged  in  building  a  nil- 
road  was  killed  while  travelling  on  the  road  by  an  accident  to  the  train 
caused  by  a  defective  bridge.  There  was  nothing  to  show  that  deceased  hid 
any  knowledge  of  the  defect.  In  a  suit  against  the  railroad  company  to  re- 
cover damages  for  the  death, 

Eiddj  that  the  burden  was  not  on  the  plaintiff  to  disprove  contributory 
negligence. 

The  wife  recovered  a  judgment  against  a  railway  company  for  $5000 
damages,  for  the  killing  of  her  husband  ;  she  had  lived  separate  and  apart 
from  him  for  a  year  before  the  injury  which  resulted  in  his  death.    Edd: 

(1)  The  fact  of  their  separation  would  not  deprive  the  wife,  so  long  as  the 
conjugal  relation  existed,  of  a  decent  support  according  to  her  state  aod 
condition  in  life,  so  long  as  she  did  nothing  to  forfeit  that  right  by  her  own 
wrong. 
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(2)  No  legal  presumption  can  be  indulged  that  the  marital  relation  can 
ever  be  diasolvea,  except  by  the  death  of  one  of  the  parties. 

In  a  suit  for  damages  by  the  wife  and  mother  for  the  wrongful  killing  of 
the  deceased,  eyidence  showing  the  ability  of  the  deceased,  had  he  lived,  to 
render  pecuniary  aid  to  his  wife  and  mother  is  proper. 

See  opinion  for  a  charge  asked  of  court  to  the  enect  that,  in  a  suit  by  the 
wife  for  damages  for  the  wrongful  killing  of  her  husband,  the  fact  that  the 
husband  had  abandoned  the  wife  would,  if  the  jury  should  believe  that  the 
abandonment  was  permanent,  entitle  the  wife  to  only  nominal  damages. 
Eddy  to  have  been  properly  refused. 

Appeal  from  Dallas.  Tried  below  before  the  Hon.  Geo.  N. 
Aldredge. 

Plaintiff  below,  Hannah  T.  Spicker,  alleged  that  her  husband, 
Henry  Spicker,  while  being  transported  in  a  train  of  cars  over  one 
of  defendant's  bridges,  received  injuries  of  which  thereafter  he 
(lied ;  that  thej  were  caused  by  the  giving- way  of  the  bridge,  and 
ilie  falling-through  of  the  train  ;  that  the  bridge  was  constructed 
by  defendant  negligently,  and  without  care,  in  disregard  of  human 
me,  and  was  permitted  to  become,  for  want  of  proper  care,  unsafe 
and  dangerous  to  human  life ;  that  Henry  Spicker,  when  he  re- 
ceived the  injuries,  was  an  employee  of  independent  contractors 
engaged  in  the  construction  of  defendant's  road,  and  by  defendant's 
consent,  its  train,  owned  and  operated  by  it  (but  for  construction 
purposes),  was  being  operated  over  the  bridge  when  deceased  was 
injured ;  that  plaintiff  was  the  surviving  wife  of  said  Spicker,  who 
left  neither  lather  nor  children,  and  whose  mother,  Elizabeth 
Spicker,  resided  in  Cass  County,  Illinois ;  that  the  suit  was  brought 
for  tlie  benefit  of  the  mother  as  well  as  plaintiff ;  that  by  the  death 
of  said  Spicker  plaintiff  had  sustained  loss  and  damage  in  the  sum 
of  $15,000,  and  the  mother  had  been  damaged  $10^000. 

Defendant  filed  a  general  denial,  and  pleaded  specially,  in  sub- 
stance : 

1.  That  said  Henry  Spicker  was  neither  an  employee  of  defend- 
ant nor  a  passenger  on  its  road,  but  was  an  employee  of  Boyle  & 
Knnnels,  independent  contractors  engaged  in  the  construction  of 
defendant's  road ;  that  the  road  where  Spicker  was  injured  had  not 
l>een  accepted  by  defendant,  nor  was  it  using  it,  but  it  was  then 
being  used  by  Boyle  &  Runnels  in  its  further  construction. 

2.  That  if  defendant's  bridge  was  defective  and  unsafe,  the  fact 
was  well  known  to  deceased  before  it  gave  way,  and  that,  by  re- 
maining in  the  service  of  Boyle  &  Runnels,  with  knowledge  tliat 
the  bridge  was  unsafe,  and  that  he  would  have  to  pass  over  it,  he 
thereby  assumed  such  risks  as  were  incident  to  that  service. 

3.  That  if  Spicker  was  ever  the  husband  of  plaintiff  they  had 
separated  and  abandoned  iBach  other  long  prior  to  his  death,  and 
were  not  then  living  together  as  man  and  wife ;  that  Spicker  did 
not  then  recognize  plaintiff  as  his  wife ;  and  repeatedly  asseited, 
just  prior  to  his  death,  that  he  had  no  wife ;  and  that  if  he  was 

11  A.  <&  E.  R.  Cas.— 11 
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nominallj  plaintiff's  husband  she  had  no  reasonable  expectation  of 
deriving  benefit  or  profit  from  the  continuance  of  his  life. 

Verdict  for  the  plaintiff,  Hannah  T.  Spicker,  for  $6,000,  and  for 
the  mother  for  one  dollar.     Judgment  accordingly, 

H.  E,  Cowart  and  Smonie  Robertson  for  appellee. 

Stayton,  J. — Complaint  is  made  that  the  court  bcjow  instructed 
the  jury  "  that  the  burden  of  proving  that  Henry  Spicker  knew 
of  the  defective  construction  and  unsafe  condition  of  the  bridge  is 
on  the  defendant." 

The  defendant,  in  its  answer,  alleged  that  the  defects  in  its 
khowledoe  of  bridge  from  which  resulted  the  injury  to  Henry 
SSw^PEooir""  Spicker  were  known  to  him,  and  such  knowledge, 
coupled  with  his  passing  over  the  bridge,  was  made  the  grounds 
of  tne  defence  of  contributory  negligence  on  the  part  of  the  in- 

i'ured  person,  on  account  of  whose  death  this  suit  was  brought  by 
lis  wiie  and  mother. 

The  ordinary  rule,  which  places  the  burden  of  proof  upon  the 
person  who,  as  a  cause  of  action  or  defence,  alleges  an  affirmative 
matter  would  seem  to  be  applicable  to  cases  of  this  character  as  to 
others. 

It  would  seem  that  a  plaintiff  would  be  entitled  in  every  case  of 
this  character  to  recover  upon  evidence  which  clearly  makes  a 
prima  facie  case,  unless  such  case  be  rebutted  by  testimony  offered 
oy  himself  or  by  the  defendant. 

In  the  case  before  us  the  evidence  clearly  shows  that  Henry 
Spicker  received  the  injury  from  which  he  died  in  consequence  of 
the  fact  that  the  appellant  had  erected,  on  and  as  a  part  of  its  road, 
a  bridge,  over  whicu  it  was  intended  its  trains  should  pass,  which 
was,  within  the  knowledge  of  the  chief  engineer  of  the  company 
and  other  of  its  officers  and  agents,  so  negligently  and  defectively 
constructed  as  to  be  unfit  and  unsafe  for  the  use  intended.  The 
injury  of  which  the  appellees  complain  resulted  from  those  defects, 
and  this,  no  further  or  exculpatory  facts  appearing,  entitled  the 
plaintiffs  on  this  branch  of  the  case  to  recover. 

There  is  some  apparent  conflict  of  authority  on  this  question.  It 
is,  however,  believed  to  be  more  apparent  than  real,  and  we  have 
now  no  disposition  to  review  the  cases  which  are  supposed  to  hold 
that  it  is  necessary  not  only  for  a  plaintiff  to  prove  that  the  injury 
of  which  he  complains  resulted  from  the  negligence  of  the  defend- 
ant, but  that  he  must  also  prove  that  he  himself  was  in  the  exer- 
cise of  due  care. 

We  believe  the  true  rule  to  be  that  thus  stated  by  an  elementary 
writer :  "  No  doubt  where,  in  an  action.for.injuries  caused  by  failure 
of  duty  on  the  part  of  the  defendant;,  the  failure  of  duty  and  the 
injury  are  shown  by  the  plaintiff,  and  there  is  nothing  that  implies 
that  he  brought  on  the  injury  by  his  own  negligence,  then  the 
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bnrden  is  on  the  defendant  to  prove  that  the  plaintiflF  was  guilty  of 
such  negligence.  On  the  other  hand,  when  the  plaintiff's  own  case 
exposeshim  to  suspicion  of  negligence,  then  he  must  clear  off  such 
suspicion."     Wharton  on  Negligence,  426. 

There  is  no  fact  in  proof  in  this  case  which  tends  to  show  con- 
tributory negligence  by  the  deceased.  That  employees  of  the  rail- 
way company  may  have  known  of  the  defective  construction  of  the 
bridge  by  reason  of  their  having  assisted  in  its  construction ;  or 
that  the  employer  of  the  deceased  may  have  known  of  the  defects ; 
or  that  persons  working  for  the  railroad,  in  its  enaployment,  may 
have  known  of  the  defects  in  the  bridge,  is  not  evidence  of  the 
fact  that  the  deceased,  who  was  not  in  the  employment  of  the  rail- 
road company,  had  any  such  notice.  If  such  knowledge  existed,  it 
should  have  been  shown  by  the  defendant  by  such  proof  as  would 
be  admissible  for  such  a  purpose. 

We  believe  the  correct  rule  as  to  the  burden  of  proof  to  be  stated 
in  considering  the  suflBciencv  of  the  petition  in  T.  &  P.  Ry.  Co.  v. 
Mnrphy,  46  Tex.  356. 

It  is  urged  that  the  judgment  in  favor  of  the  wife  of  the  deceased 
for  $5000  is  excessive,  and  that  the  court  erred  in  re-  damages  held 
fusing  to  give  the  following  charge  asked  by  the  de-  »ot  excessivb. 
fendant :  "  If  the  jury  believe,  from  the  evidence,  that  a  year  or 
more  before  Henry  Spicker's  death  he  left  his  wife,  and,  after  that, 
had  no  further  communication  with  her;  and  further  believe, 
from  the  evidence,  that  he  had  abandoned  her  for  good,  and  tkat 
at  the  time  of  his  death  she  had  no  reasonable  expectation  of  de- 
riving any  aid  or  advantage  from  the  continuance  of  said  Henry 
Spicker's  life,  then,  and  in  that  event,  so  far  as  the  plaintiff, 
Hannah  Spicker,  is  concerned,  the  jury  should  either  find  for  the 
defendant,  or  only  allow  her,  the  said  Hannah,  nominal  damages." 

The  deceased  was  thirty-one  years  old  at  the  time  of  his  death, 
was  sober  and  industrious,  and  of  good  physical  constitution  for 
some  time  before  he  received  the  injury ;  but  there  is  evidence  tend- 
ing to  show  that  at  some  former  period  he  may  have  been  intem- 
perate in  his  habits,  from  which  some  estrangement  may  have 
arisen  between  him  and  his  wife.  He  was  a  druggist  by  pro:fcssion, 
although,  at  the  time  of  his  death,  engaged  in  otlier  business  under 
contract  with  those  persons  who  had  undertaken  to  grade  the  road 
and  thereon  lay  the  rails  for  the  appellant  company,  and  for  his 
services  therein  he  was  receiving  $2.50  per  day.  We  are  not  pre- 
pared to  say  that  the  judgment  under  tne  facts  is  excessive.  The 
amount  of  damage  to  which  the  appellees  were  entitled  was  for  the 
jury  to  determine,  and  under  the  facts  in  proof  there  is  nothing  to 
mdicate  that  the  verdict  was  not  the  result  of  a  conscientious  and 
honest  investigation  of  the  case  under  all  its  facts.  The  charge 
given  fairly  submitted  the  question  of  damages  to  the  jury. 
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If  the  charge  asked  and  refused,  in  any  case,  when  a  suit  is 
brought  by  a  wife  for  injuries  resulting  from  the  death 


hVbbTiid^'8  of  a  iiusband  would  be  correct,  it  may  well  be  doubted 
DEATH.  if  ^jjg  evidence  in  this  case  would  have  justified  such  a 

cliarge. 

The  charge,  however,  was  erroneous.  Henry  Spicker  may  have 
left  his  wife  for  a  year  or  more  before  his  death,  and  after  leaving 
her  may  have  had  no  further  communication  with  her,  and  may 
have  intended  never  to  return  to  her  or  contribute  to  her  support; 
yet,  so  long  as  the  marital  relation  existed,  without  reference  ta 
the  will  of  the  husband,  the  wife  not  being  shown  to  have  forfeited 
her  right  thereto  by  her  own  wrong,  she  was  entitled  to  a  decent 
support,  in  accordance  with  their  station  in  life,  from  her  husband. 

The  marital  relation  created  this  right,  and  it  would  have  con- 
tinued to  exist  so  long  as  the  relationsuip  continued,  and  so,  with- 
out reference  to  the  will  of  the  husband.  There  is  no  l^al  pre^ 
sumption  that  such  relation  would  ever  have  been  dissolved  prior 
to  the  time  when  one  of  the  parties  thereto,  in  the  ordinary  course 
of  events,  would  have  died.  The  wrong  of  the  appellant  termi- 
nated  the  relationship  by  causing  the  death  of  the  husband  prior 
to  the  time  when,  in  the  ordinary  course  of  events,  he  would  nave 
died,  and  thereby  deprive  the  wife  of  that  pecuniary  support  and 
benefit  which  the  law  would  have  entitled  her  to  from  her  nusband 
60  long  as  they  remained  husband  and  wife. 

In  a  suit  by  a  parent  for  injuries  resulting  from  the  death  of  a 
minor  child,  in  so  far  as  the  claim  might  be  based  on  the  services 
of  the  child  before  majority,  the  will  of  the  child  to  render  its  ser- 
vices to  the  parent,  or  to  permit  the  parent  to  have  the  proceeds  of 
its  labor,  would  be  an  unimportant  inquiry;  for  the  law  gives  the 
parent  the  right  to  both  ;  hence  an  inquiry  as  to  the  probability  that 
the  child  during  minority  would  have  remained  in  the  service  of 
the  parent,  or  would  have  permitted  the  parent  to  have  the  pro- 
ceeds of  its  labor  rendered  in  the  service  of  others,  would  be  like- 
wise unimportant  and  irrelevant,  unless  it  was  shown  that  the  child 
had  in  some  way  been  emancipated  by  the  parent. 

The  same  rule  would  not  apply  where  no  legal  right  to  benefit 
existed,  as  in  case  of  a  suit  by  a  parent  for  an  injury  to  a  child 
after  majority  which  resulted  in  death.  In  such  a  case  it  would  be 
proper  to  show  the  reasonable  expectation  of  benefit  which  the 
parent  would  have  received  had  the  child  not  been  killed,  and,  in 
the  absence  of  legal  right  to  benefit  prior  to  the  death  of  the  child, 
this  would  depend  on  the  will  and  ability  of  the  child  to  confer 
benefit  on  the  parent.  In  such  a  case,  evidence  throwing  light  on 
these  mattera  would  be  proper,  and  should  be  considered  by  a  jury 
Tinder  a  proper  instruction. 

In  this  case  evidence  was  introduced  to  enable  the  jury  to  ascertain 
the  ability  of  the  deceased,  had  he  lived,  to  contribute  pecuniary  nid 
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to  his  wife  and  to  his  mother;  and  the  fact  that  the  damage  given  to 
the  mother  is  very  small  furnishes  no  ground  of  complaint  to  the 
appellant,  it  not  appearing  that  the  judgment  in  favor  of  the  wife 
is  excessive.  There  is  no  error  in  the  judgment  for  which  it  should 
be  reversed,  and  it  is  afl^med. 
Afiirmed. 


Lett 
St.  Lawbenoe  and  Ottawa  Ry.  Co. 

(11  Ontario  Appeal^  1.) 

Under  the  provisions  of  Lord  CampbelPs  Act,  Imp.  Stat.  9-10  Vict.  eh. 
93,  R.  8.  O.  en.  128,  the  husband  of  a  woman  killed  by  accident,  suing 
as  her  administrator,  is  entitled  to  recover  damages  for  himself  and  her  chiU 
dreiif  although  there  may  be  no  evidence  showing  that  she  was  entitled  for 
life  to  rents  or  other  income. 

The  injury  contemplated  by  the  statute  means  injury  resulting  in  the  loss 
of  money,  present  or  prospective,  but  proximate  or  direct. 

This  was  an  appeal  from  the  judgment  of  the  Queen's  Bench 
Division,  reported  1  O.  R.  545,  where  the  facts  are  clearly  stated, 
and  came  on  to  be  heard  on  the  9th  of  September,  1884.  Jrresent : 
Burton,  Patterson,  JJ.  A.;  Gait  and  Hose,  JJ. 

Oder^  Q.C.,  for  appellant. 

Bethwthe^  Q.C,  for  respondents. 

BuKTON,  J.  A. — I  have  read  with  great  care  and  much  interest 
the  very  able  opinion  of  the  dissenting  Judge  in  the  Court  below, 
bnt  am  unable  inlly  to  agree  with  his  conclusion. 

My  Brother  Patterson  has  displayed  his  usual  industry  in  col- 
lecting most  of  the  English  decisions  to  be  found  bearing  on  the 
construction  of  the  statute  of  which  ours  is  a  transcript,  and  has 
arranged  them  in  their  chronological  order  in  the  judgment  he 
will  deliver.  I  have  also  called  to  his  notice  one  which  he  had 
overlooked,  to  which  I  shall  have  occasion  presently  to  refer. 

They  seem  to  me  to  follow  and  confirm  the  construction  placed 
upon  Lord  Campbell's  Act  very  shortly  after  its  pas-  0^^, 


WOT     AW 

s^ge  in  Blake  ©.'Midland,  18  Q'.  B.  93," that  the  dam-  JiSISriSS 

Ohlt 
pbguxiart  loss 
secovkrablr. 


ages  to  l)e  recovered  do  not  extend  to  a  solatium  to  ^S^xifi 
soothe  the  feelings  of  the  family  for  the  loss  of  their  re- 
lation,  but  are  strictly  confined  to  injuries  of  which  a  pecuniary 
estimate  may  be  made.  To  what  this  may  extend  is  a  question 
upon  the  evidence  in  each  particular  case,  and  it  may  sometimes  be 
f oand  difficult  to  draw  the  line.    It  was  also  held,  very  shortly  after 
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« 

the  passage  of  the  Act,  that  the  conditiou  referred  to  in  the  Act  re- 
stricting the  action  to  cases  in  which  the  deceased  might  have 
maintained  an  action  if  death  had  not  ensued,  had  reference  not  to 
the  nature  of  the  loss  or  injury  sustained,  but  to  the  circumstances 
under  which  the  bodily  injury  arose  and  the  nature  of  the  wrong- 
ful act,  neglect,  or  default  complained  of.  Thus,  if  it  were  estab- 
coRTMBUTOBT  Hshcd  that  the  iniury  was  the  result  of  the  deceased's 
SATIS  FACTION  Qwn  neffuffencc,  or  where  he  had  received  satisfaction 
BARSAcnoM.  during  his  hie,  no  action  was  maintainable  by  the  per- 
sonal representative.  The  statute  did  not,  however,  transfer  the 
rights  which  the  deceased  would  have  had,  but  created  a  new  right 
of  action  on  entirely  diflEerent  principles.  The  action  being  not  for 
the  loss  or  suffering  of  the  deceased,  nor  the  injury  to  the  feelings 
of  his  surviving  relatives,  but  a  new  remedy,  creature  of  the  statute, 
given  to  the  estate  of  the  deceased  in  trust  for  the  persons  named, 
according  to  the  actual  pecuniar}^  loss  sustained  by  each. 

The  word  "  pecuniary"  is  not  to  be  found  in  the  English,  as  it 
is  in  most,  if  not  all,  of  the  American  Acts,  but  that  was  the  in- 
terpretation placed  upon  it  by  the  English  Courts  shortly  after  its 
passage  and  continuously  followed.  The  injury  forming  the  basis 
of  calculation  must  be  pecuniary ;  nothing  else  can  enter  into  the 
estimate.  There  can  be  no  recovery,  it  is  admitted,  for  loss  of  so- 
ciety or  wounded  feelings,  nor  for  anything  else,  in  my  opinion, 
which  cannot  be  measured  by  money  and  satisfied  by  a  pecuniary 
recompense. 

What  is  included  in  that  definition  is  the  question,  and  is  one 
which  might  in  some  cases  be  very  difficult  to  decide.  I  shall  con- 
fine myseli  to  considering  whether  there  was  any  evidence  in  the 
present  case  of  such  a  pecuniary  loss  as  comes  within  the  meaning 
of  the  statute. 
rbasohablbbx-      I  affree  that  leeal  liability  is  not  the  test,  but  that  a 

PBCTATION        OF  °  i    •       9i  ^^     .      ^  •/»   ll 

pRcuMiABY  person  named  in  the  statute  may  recover  it  there  was  a 
F1CE&  reasonable  expectation  of  pecuniary  advantage  by  the 

relatives  remaining  alive.  To  prove,  however,  that  reasonable  ex- 
pectation, there  must  be  evidence  from  which  a  jury  may  be  able 
to  arrive,  otherwise  than  by  guess  or  conjecture,  at  the  conclusion 
that  there  was  in  effect  such  reasonable  expectation. 

Thus,  upon  proper  evidence,  a  parent  may  recover  for  the  loss  of 
the  probability  that  his  son  would  have  continued  to  contribute  to 
his  maintenance.  The  case  of  Pym  v.  The  Great  Northern,  2  B. 
&  S.  750,  4  B.  <fe  S.  396,  is  a  case  which  proceeds  partly  upon  this 
principle. 

There,  the  parent's  means  being  proved,  it  was  a  reasonable  in- 
pabbktmayrb-  ference  that  a  part  of  that  income  would  be  applied  to 
CHILD'S  DBATH.  thc  cducatlon  and  comfort  of  the  children  ;  and  it  was, 
in  fact,  assumed  in  that  case  that  at  the  time  of  the  death  the  deceased 
was  living  with  his  family  in  the  ordinary  manner,  bringing  up  his 
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children  in  the  position  in  society  which  that  income  would  com- 
mand. 

It  is  true  that  it  mnst  always  remain  a  matter  of  uncertainty^ 
whether  the  deceased  parent  would  have  applied  his  income  to  tne 
securing  for  his  family  the  social  and  domestic  advantages  of  which 
they  were  deprived  by  his  death,  or  whether  he  would  have  laid 
by  any  portion  of  his  income  to  make  provision  for  them  at  his 
death ;  but  there  being  a  reasonable  expectation  that  the  income 
would  be  so  applied,  the  extinction  of  such  expectation  by  negli- 
gence occasioning  the  death  of  the  party  from  whom  it  arose  is 
suflBcient  to  maintain  the  action,  it  being  for  the  jury  to  say,  under 
all  the  circumstances,  taking  into  account  all  the  uncertainties  and 
contingencies  of  the  particular  case,  whether  there  is  such  a  reason- 
able and  well-founded  expectation  of  pecuniary  benefit  as  can  be 
estimated  in  money^and  so  become  the  subject  of  damages  in  such 
an  action. 

There  is,  therefore,  always  a  preliminary  question  for  the  Judge 
before  the  case  can  properly  be  submitted  to  the  jury,  of  whether 
there  is  any  evidence  that  the  person  for  whose  benefit  the  action 
is  brought  did  sustain  any  pecuniary  loss  by  the  death  of  the  de- 
ceased, or  whether  there  was  any  reasonable  probability  of  a  pe- 
cuniary benefit  accruing  to  him  in  consequence. 

In  an  Irish  case,  Condon  v.  Great  Soutnern  E.  W.  Co.,  Ir.  R.  16, 
0.  L.  415,  very  slight  evidence  was  held  sufficient  to  go  to  the 
j^ry. 

The  action  was  by  a  widow  for  the  death  of  her  son,  aged  14. 
Her  husband  had  been  killed  by  the  same  accident,  and  she  recovered 
for  his  lo&  £400.  The  boy  was  being  sent  Jo  school,  but  when  at 
home  used  to  work  on  the  farm  in  his  father's  absence.  He  never 
earned  any  wages,  but  his  capabilities  were  valued  at  6d.  per  day. 
It  was  held  that  the  probability  (increased  by  the  past  filial  conduct 
of  the  boy)  that  he  would  have  enabled  his  motner  to  earn  more, 
or  would  have  devoted  part  of  his  earnings  to  her  support,  was  evi- 
dence to  go  to  the  jury. 

I  think  that  such  a  case  could  scarcely  have  been  withdrawn 
from  the  jury ;  but  in  the  case  of  Holleran  v.  Bagnell,  Ir,  R.  6,  C. 
L.  333,  wnere  an  action  was  brought  by  a  father  for  the  death  of 
his  daughter,  who  was  about  the  age  of  seven,  where  the  only  evi- 
dence, given  to  show  that  the  plaintiff  had  sustained  a  pecuniary 
loss  was  that  she  had  been  in  tne  habit  of  rendering  trifiing  house- 
hold services,  but  which  were  incapable  of  being  estimated  at  any 
pecuniary  value,  the  Court  held  that  there  was  no  evidence  fit  to 
submit  to  a  jury. 

The  only  two  cases  in  which  I  can  find  any  distinct  rulings  in 
the  case  of  a  husband  or  child  suing  for  the  loss  of  a  wife  are : 
one  in  the  Ens^lish  Courts  decided  in  1866,  and  of  htoahd  may 
which  a  very  meagre  account  is  given  m  the  Weekly  Lomowwm. 
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Notes,  and  one  in  the  State  of  New  York-r—the  case  of  Mitchell  v. 
The  New  York  Central,  reported  in  2  Hun,  535. 

In  that  case  the  plaintin  recovered  a  verdict  of  $4000,  which 
was  moved  against  on  the  ground,  among  others,  that  in  this  class 
of  actions  the  recovery  must  be  confined  to  pecuniary  loss  sus- 
tained by  the  death  of  the  deceased,  and  that  tnese  could  only  be 
awarded  on  proof  of  loss,  the  burden  being  upon  the  plaintiff  to 
show  this. 

In  that  case  no  pecuniary  loss  was  shown,  except  what  might  be 
inferred  from  the  two  facts  that  the  deceased  was  a  married  woman; 
and  aged  20  years.  There  was  no  evidence  given  of  her  capabili- 
ties, mental  or  physical,  nor  of  her  situation  and  circumstances  in 
life,  nor  how  she  nad  or  could  be  of  benefit  to  her  husband  and 
next  of  kin. 

There  was  no  proof  whatever  showing  that  her  life  was  of  any 
pecuniary  advantafi^e  to  any  one,  and  therefore  there  was  no  proof 
of  any  pqfcuniary  loss  to  any  one  by  her  death,  and  the  Court  set 
aside  the  verdict. 

In  the  other,  the  case  of  Chant  v.  The  Southeastern  R.  W,  Co., 
the  only  report  of  which  I  have  been  able  to  find  is  in  the  Weekly 
Notes  of  1861.  In  that  case  no  evidence  was  given  of  the  peca- 
niary  loss,  but  the  jury  returned  a  verdict  for  £200,  which  was 
moved  against  and  a  new  trial  asked  for,  simply  on  the  ground  of 
excessive  damages,  or  to  reduce  the  damages. 

It  was  contended  that  there  was  no  evidence  of  pecuniary  assist- 
ance rendered  to  the  plaintiff  by  his  wife,  and  that  she  might  have 
been  an  invalid,  and  so  a  burden  to  him.  But  the  Court  thought 
that  in  the  absence  of 'evidence  to  the  contrary  it  must  be  assumed 
that  she  was  a  person  of  average  health,  industry,  and  good  char- 
acter ;  that  to  a  poor  man  such  a  wife  gave  pecuniary  assistance  in 
keeping  house,  etc.;  that  they  could  not  grant  anew  trial  on  account 
of  the  amount  being  excessive,  and  as  no  sum  was  named  to  which 
the  damages  should  be  reduced,  the  rule  must  be  discharged  on  that 
branch  also.  The  names  of  the  Judges  are  not  given  ;  and  as  there 
can  be  no  recovery  in  such  a  suit  for  nominal  damages,  the  case 
seems  rather  opposed  to  those  in  which,  no  damages  being  actually 
shown,  the  verdict  was  held,  necessarily,  to  be  for  the  defendant 

But  it  will  be  observed  that  the  Railway  Company  do  not  ap- 
pear to  have  taken  the  point  in  their  rule  that  there  could  be  no 
recovery  in  such  a  case,  but  merely  applied  for  a  new  trial  on  the 
ground  of  excessive  damages;  and  the  Court,  having  that  question 
only  before  them,  held  there  was  no  ground  for  their  interference. 

I  do  not  trouble  myself  to  refer  to  the  American  decisions  on  the 
rbcovbrt  by  subject,  inasmuch  aj3  there  are  a  great  many  of  them 
DAUQHTSB.  wluch  arc  clearly  not  good  law  with  us,  and  I  venture 
to  think  are  not  good  law  anywhere, — such,  for  instance,  as  Teny  v> 
Jewett,  17  Hun,  395,  where  the  action  was  brought  for  the  loss  of 
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his  daughter  by  a  father  who,  in  a  pecuniary  sense,  profited  by  her 
death.  i?^o  evidence  of  any  pecuniary  loss  was  given,  but  the 
Jnd^  was  requested  to  tell  the  jury  that  in  estimating  damages 
the  jury  might  consider  the  fact  that  the  plaintiff,  as  next  of  kin, 
would  he  entitled  to  her  property. 

It  was  thus  disposed  of:  ^'  The  request  was  but  little  less  than 
asking  the  Ooiirt  to  charge  that  the  defendant,  having  benefited  the 
plaintiff  by  killing  his  daughter,  and  tlms  putting  him  in  possession 
of  her  estate,  is  entitled  to  a  compensation  for  the  service  in  re- 
duction of  the  damages  given  by  the  statute." 

In  Mclntyre  v.  The  New  York  Central,  37  K  T.  287,  the 
mother,  in  respect  of  whose  death  the  action  was  child  matrb. 
brought,  was  a  widow  between  45  and  50  years  of  age ;  S*<7t  h  ■  V»b 
it  was  shown  that  she  was  earning  a  small  sum,  and  from  "^■^™- 
this  source  made  occasional  presents  in  the  way  of  clothing  and 
other  small  articles  to  her  children,  who  were  grown  up  and  not 
living  with  her.  It  was  not  possible,  therefore,  to  withdraw  the  case 
from  the  jury,  who  gave  a  verdict  for  $3500.  The  Court  below 
thought  the  verdict  should  be  reduced  ;  and  it  is  quite  rbootkrt 
clear  that  if  the  case  had  occurred  in  England,  the  ver- 
dict would  have  been  reduced  or  a  new  trial  granted.  See  Frank- 
lin V.  Southeastern  Railway,  3  H.  &  N.  211,  where  evidence 
showed  that  the  son  who  was  killed  was  joung,  earning  good 
wages,  and  apparently  well  disposed  to  assist  his  father,  and,  in 
fact,  he  had  so  assisted  him  to  the  extent  of  Ss.  6d.  a  week.  There 
was,  in  the  opinion  of  the  Court,  evidence  sufficient  to  go  to 
the  jury,  although  they  expressed  the  opinion  that  they  certainly 
ought  not  to  make  a  guess  in  the  matter,  but  ought  to  be  satisfied 
that  there  had  been  a  loss  of  sensible  and  appreciable  pecuniary 
benefit ;  but  the  jury  having  given  a  verdict  for  £76,  the  Court 
held  it  excessive,  and  granted  a  new  trial. 

In  another  case,  Pennsylvania  Railway  v.  Goodman,  62  Penn. 
329,  although  the  judge  told  the  jury  that  nothing  was  recotkry 
allowable  for  the  suffering  of  the  deceased  nor  for 
the  wounded  feelings  of  the  plaintiff,  he  also  told  them  that  they 
were  to  measure  them  by  a  just  estimate  of  the  services  and  com- 
panionship of  the  wife,  and  a  verdict  for  over  $9000  on  such  a 
charge  was  allowed  to  stand. 

But  whilst  it  is  sufficient  to  entitle  the  plaintiff  to  recover  to 
show  a  reasonable  expectation  of  pecuniary  advantage,  that  pecu- 
niary advantage  must  be  owing  to  the  relationship  sub-  whrhkb  com- 
sisting  between  them.  Where,  as  in  the  case  of  Sykes 
V.  The  Northeastern  Ry.  Co.,  M  L.  J.  C.  P.  19,  the 
deceased  relative  worked  for  his  father  for  wages,  and 
was  of  OTeat  assistance  to  him  in  advising  him  in  his  business,  it 
was  held  that  the  father  could  not  recover. 

How,  then,  should  this  case  be  considered,  in  the  first  place,  as 
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regards  the  hiiBband's  claim  ?  Had  the  wife  been  iirjnred,  and  had 
subsequently  died  from  her  injuries,  the  husband  before  the  statute 
might  have  brought  an  action  for  the  loss  of  her  society,  and  the 
loss  of  services  during  the  period  of  her  illness,  but  not  for  any- 
thing of  that  nature  after  her  death.  And  I  do  not  think  that  any 
change  in  this  respect  has  been  made  by  the  statute,  but  that  the 
damages  to  be  recovered,  and  which  may  be  recovered,  not  by  the 
husband  only,  but  by  any  of  the  class  mentioned  in  the  statute,  are 
of  an  entirely  different  character,  and  must  be  such  as  would 
I'eadily  admit  of  a  pecuniary  estimate. 

If  those  attentions  and  services  which  a  wife  ordinarily  renders 
to  her  Imsband  can  be  made  the  basis  of  a  recoverv,  the  inconven- 
ience would  be  as  great  as  in  cases  in  which  the  allowance  of  com- 
pensation for  mental  anguish  has  been  disallowed ;  in  fact,  juries 
would  in  effect  give  verdicts  upon  that  basis  without  any  means  of 
correcting  their  errors. 

The  difficulty  in  giving  direction  to  juries,  and  in  juries  acting 
upon  the  direction  as  to  tlie  proper  estimate  of  damages,  is  great 
enough  where  the  evidence  deals  with  the  profits  of  the  dec^ised. 
or  the  amount  of  his  income,  even  with  the  assistance  of  experts 
and  annuity  tables,  but  this  will  be  light  as  compared  with  those 
with  which  the  inquiry  will  become  entangled,  if  the  jury  are  to 
be  called  upon  to  fix  a  pecuniary  estimate  upon  the  loss  which 
a  husband  sustains  by  being  deprived  of  the  ordinary  serrices, 
care,  and  attention  of  a  wife.  Where  she  is  herself  contributing 
to  his  income  by  moneys  of  her  own  earning,  there  is  something 
tangible  to  deal  with,  and  the  means  are  thereby  afforded  of  en- 
abling a  jury  to  come  to  a  conclusion  upon  some  well-defined 
ground,  and  the  court  to  deal  with  the  amount  of  the  verdict  in 
case  it  should  subsequently  be  moved  against  as  excessive.  If 
damages  can  be  given  on  the  general  grounds  I  have  stated,  it  would 
seem  to  follow  that  evidence  would  oe  receivable  to  show  the  char- 
acter and  capacitv  of  the  deceased,  which,  in  many  cases,  might  be 
of  a  very  painful  character. 

The  care,  intellectual  culture,  and  moral  training  which  the 
mother  could  supply  are,  no  doubt,  "  pearls  of  great  price,"  but 
they  are  not  to  be  measured  by  money,  and  it  was  never  the  in- 
tention of  the  legislature,  in  my  opinion,  that  they  should  be  made 
the  subject  of  estimate  or  inquiry  by  a  jury  leading  to  the  inqni^ 
itorial  and  painful  investigation  to  which  I  have  alreadv  referred. 

The  injury  contemplated  by  the  statute  means,  I  thmk,  an  in- 
jury resulting  in  the  loss  of  money  present  or  prospective,  but 
proximate  and  direct ;  and  it  is  because  I  do  not  find  any  evidence 
proper  to  submit  to  a  jury  of  any  loss  to  the  husband  of  this  char- 
acter that  I  come  to  the  conclusion  that  the  judgment  in  the  court 
below  was  correct. 

I  think  also,  upon  the  finding  of  the  jury  as  to  the  income  from 


DEATH — ^WIFE— DAMAGES.  171 

tlie  real  estate,  that  the  evidence  fails  as  to  the  children,"  who  were 
deprived,  no  doubt,  of  the  care  and  attention  of  a  kind  parent,  but 
who  are  not  shown  to  have  suffered  any  pecuniary  loss  within  the 
meaning  of  the  statute. 
I  am  of  opinion  that  the  appeal  should  be  dismissed. 

Patterson,  J.  A. — The  plaintiff  sues  as  administrator  of  his  wife, 
under  the.  statute  R.  S.  O.  ch.  128,  sees.  2  and  3.  facts. 

The  action  was  tried  before  my  brother  Osier,  with  a  jury. 
There  was  a  verdict  for  the  plaintiff  for  $5800,  distributing 
$1500-to;  the  plaintiff  himself,  and  the  remainder  in  sums  of  differ- 
ent amounts  to  five  of  the  children  of  the  deceased  and  of  the 
plaintiff. 

The  jury  stated  that  no  part  of  the  damages  was  assessed  in 
respect  of  income  derived  by  the  deceased  from  some  property. 

Tbe  case  is  one  which  has  not  an  exact  parallel  in  any  case  re- 
ported in  the  English  reports  or  in  those  of  our  own  courts; 
because  it  raises  the  question  of  the  right  to  recover  damages  for 
the  death  of  a  wife  and  mother,  based  altogether  on  the  expectation 
of  benefit  from  her  personal  services,  and  not  at  all  upon  any 
actual  income,  or  earnings  in  money,  of  which  she  was  in  receipt. 
There  was  an  objection  taken  to  the  verdict  for  misdirection  as 
to  a  matter  which  formed  part  of  the  evidence  of  negligence.  I 
think  it  was  properly  disposed  of  in  the  court  below,  and  I  do  not 
propose  now  to  discuss  it. 

The  main  Question  has  been  elaborately  discussed,  and  most  of 
the  decisions  bearing  upon  it  have  been  commented  on  in  the 
judgments  delivered  in  the  court  below,  and  I  believe  they  have 
received  equal  attention  from  my  learned  brothers  in  this  court ; 
but  the  novelty  as  well  as  importance  of  the  matter  for  decision, 
and  the  fact  tfiat  we  necessarily  rely  very  much  upon  the  views 
held  by  the  English  courts  in  dealing  with  Lord  Campbell's  Act 
(9  and  10  Vic.  ch.  93)  from  which  our  statute  is  taken,  and  the 
existence  of  different  opinions  in  the  court  whose  judgment  we 
are  now  reviewing,  must  be  my  justification  for  again  referring  to 
them. 

I  propose  to  trace  the  history  of  the  administration  of  Lord 
Campbell's  Act  in  England  by  glancing,  as  briefly  as  history  of 
may  oe  consistent  with  perspicuity,  at  all  the  reported  Jg^Jg  aS^S 
declBions  I  have  been  able  to  find  which  involve  any-  SToJ^mKs  rS' 
thine  beyond  matters  of  practice  or  pleading.  vibwkd. 

The  enactments  we  are  to  keep  in  mind  are  that  "  wherever  the 
death  of  a  person  has  been  caused  by  such  wrongful  act,  neglect, 
or  default  as  would  (if  death  had  not  ensued)  have  entitled  the 
party  injured  to  maintain  an  action  and  recover  damages  in  respect 
thereof,  in  such  case  the  person  who  would  have  been  liable  if 
death  had  not  ensued  shall  be  liable  to  an  action  for  damages,  not- 
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withstanding  the  death  of  the  person  injnred,  and  although  the 
death  has  been  caused  under  such  circumstances  as  amount  inlaw  to 
felony,"  and  that  "  every  such  action  shall  be  for  the  benefit  of 
the  wife,  husband,  parent,  and  child  of  the  person  whose  death 
has  been  so  caused,  and  shall  be  brought  by  and  in  the  name  of 
the  executor  or  administrator  of  the  person  deceased,"  and  *^  in 
every  such  action  the  judge  or  juiy  may  give  such  damages  as 
they  think  proportionea  to  the  injury  resulting  from  such  death  to 
the  parties  respectively  for  whom  and  for  whose  benefit  such  ac- 
tion shall  be  brought." 

The  English  act  passed  in  1846.  The  earliest  case  under  it,  of 
which  I  have  seen  a  note,  is  Armsworth  v.  Southeastern  Ry. 
Co.,  11  Jur.  758,  before  Parke,  B.,  at  N^isi  Priua,  He 
charged  the  jury  that  damages  were  not  to  be  estimated  according 
to  the  value  oi  the  deceased's  life  calculated  by  annuity  tables ; 
but  that  they  should  give  what  they  considered  a  fair  compensation 
to  the  widow  and  children. 

Then  there  is  the  case  of  Tucker  t?.  Chaplain,  2  C.  &  K.  780,  in 
1848,  in  which  Lord  Denman,  at  Nisi  Pntts,  laid  down  the  rule 
which  has  always  been  acted  on,  and  which  was  affii*med  in  subse- 
quent cases  to  which  I  shall  refer,  that  the  inquiries  as  to  negli- 
gence of  the  defendant  and  contributory  negligence  of  the  de- 
ceased were  as  applicable  in  the  action  by  the  personal  representa- 
tive as  if  the  action  had  been  by  the  person  injured.  Tnere  was 
no  question  in  this  case  as  to  the  principle  on  which  damages  were 
to  be  assessed. 

At  the  end  of  the  same  year,  1848,  the  case  of  Oillard  v.  Lan- 
cashire &  Yorkshire  Ry.  Co.,  12  L.  T.  366,  was  tried  in  the  Ex- 
chequer before  Pollock,  C.B.,  and  a  jury.  The  plaintiff  claimed 
as  widow  and  administratrix  of  the  deceased,  and  did  not  claim  on 
behalf  of  any  of  his  children.  Some  remarks,  reported  as  having 
fallen  from  the  learned  Chief  Baron,  have  sometimes  been  quoted 
as  if  they  indicated  his  opinion  that  a  husband  could  not  claim 
damages  under  the  Statute  in  respect  of  the  death  of  his  wife,  ex- 
cept in  the  one  case  of  the  wife  having  had  a  pension  or  annuity 
which  died  with  her. 

I  do  not  read  the  language  as  fairly  open  to  that  construction, 
and  that  it  was  not  intended  to  be  so  underatood  is  plainly  indi- 
cated by  the  Chief  Baron's  placing  the  case  of  a  wife  claiming  for 
the  death  of  her  husband  on  precisely  the  same  footing.  It  is  evi- 
dent from  the  whole  report  that  the  Chief  Baron  was  combating 
an  attempt  to  recover  damages  for  injury  to  the  feelings,  and 
that  his  object  in  what  he  said  was  to  confine  the  right  to  damages 
such  as  have  been  described  in  other  cases  as  damages  capable  of 
being  estimated  on  a  pecuniary  basis. 

If  he  had  any  idea  of  laying  down  a  narrower  rule,  it  will 
clearly  appear  from  the  judgments  afterwards  pronounced  by  the 
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same  learned  Judge,  to  which  I  have  to  advert,  that  the  idea  was 
Boon  given  up. 

I  shall  make  some  quotations  from  the  remarks  attributed  to  the 
Chief  Baron,  for  the  purpose  of  showing  that  he  really  was  not 
laying  down  any  narrower  rule  than  that  followed  in  later  cases ; 
and  that,  at  all  events,  he  made  no  distinction,  unfavorable  to  a  sur- 
viving husband,  between  the  cases  of  husband  claiming  for  the 
death  of  his  wife,  and  wife  claiming  for  the  death  of  her  husband. 
The  report  does  not  state  the  circumstances  of  the  husband  whose 
death  was  the  foundation  of  the  action,  nor  whether  his  income 
was  earned  by  his  labor  or  derived  from  some  other  source.  It 
may  have  been  the  latter,  and,  if  so,  that  circumstance  would  ac- 
count for  the  allusions  to  loss  of  income  by  the  Chief  Baron,  who 
of  course  spoke  with  reference  to  the  facts  before  him.  He  is  re- 
ported to  nave  said,  when  rejecting  evidence  offered  to  show  the 
situation  of  the  plaintiff  with  relation  to  her  children  as  a  founda- 
tion for  enhance^l  damages  of  the  character  of  those  claimed  in 
other  classes  of  actions  for  mental  suffering,  that  he  had  frequently 
expressed  the  opinion  that  the  question  was  a  pure  question  of  pe- 
cuniary compensation,  and  nothing  more,  which  was  contemplated 
by  the  Statute.  This  he  illustrated  by  pointing  out  that  the  rich- 
est peer  of  England  who  had  married  a  lady  enjoying  a  pension 
might  bring  an  action  for  the  loss  of  the  pension  by  tne  death  of 
his  wife,  while  the  poorest  peasant,  although  his  mental  sufferings 
from  the  loss  of  his  wife  might  be  as  great  or  greater,  but  who 
lost  nothing  by  the  death  of  his  wife,  was  not  entiued  to  sue.  "  All 
that  is  lost,"  he  said,  *''  which  is  appreciable  after  the  death  of  the 
party  killed  is  the  pecuniary  loss  sustained  by  his  family ;  and  this 
Act  enables  them  to  recover  that  which  the  deceased  would 
himself  have  sued  for  had  the  accident  not  terminated  fatally.  The 
f ramers  of  the  Act  never  meant  to  give  compensation  to  the  parent 
for  the  mere  deprivation  of  his  son,  or  to  the  widow  for  that  of  her 
husband."  Then  he  illustrated  that  proposition  by  supposing  the 
case  of  the  loss  of  the  only  child  of  a  wealthy  man.  Sir  F. 
Thesiger,  who  was  counsel  for  the  plaintiff,  observed:  *'In  that 
view  a  widower  would  not  be  entitled  to  sue  for  compensation  for 
the  loss  of  the  society  and  comfort  of  his  wife ;"  and  the  Chief 
Baron  answered :  "  Clearly  not,  unless  her  death  is  the  cause  of  pe- 
cuniary loss  to  her  husband."  Counsel  put  another  case  of  the 
death  of  a  weak  and  sickly  child  who  was  a  burden  to  his  parents, 
and  suggested  that  the  framers  of  the  Act  intended  to  remove  the 
anomaly  which  existed  in  the  law  by  giving  a  right  of  action  in 
that  case,  to  which  the  Chief  Baron's  I'eply  was :  "  It  may  be  so, 
but  I  can  only  administer  the  law  as  I  lind  it  expressed  in  the 
Statute  before  me.  It  is  my  unalterable  opinion  that  this  Act  is 
confined  to  compensation  for  pecuniary  losses  only,  and  I  shall  re- 
ject the  evidence,  inviting  a  bill  of  exceptions  to  my  ruling."     In 
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charging  the  jury  the  Chief  Baron  explained  the  anomaly  under 
V  the  law  as  it  had  oeen,  and  said :  ^'  This  statute  proposed  to  correct 
this  anomaly ;  but  it  did  not  create  any  new  gronnd  of  action.  It 
only  transferred  to  a  man's  family  the  right  which  he  would  have 
had  if  he  had  survived  the  negligence  of  the  wrongdoer.  The 
meaning  of  this  enactment  is  this:  If  a  man's  life  is  valnable  to  his 
family  by  reason  of  his  possession  of  an  annuity,  his  family  have 
now  the  right  to  say :  *  We  have  lost  the  life  on  which  this  annuity 
hung,'  and  they  may  claim  compensation  for  its  loss,  but  nothing 
more.  They  cannot  enter  into  the  question  of  shock  to  their  feel- 
ings. If  a  different  view  were  to  be  adopted  it  would  be  difficult 
to  say  where  the  calculation  of  damages  ought  to  stop.  If,  how- 
ever, the  mere  pecuniary  loss  be  set  as  the  measure  of  damage,  a 
rational  construction  would  be  put  on  the  statute,  which,  it  most 
be  remarked,  is  limited  to  the  case  of  wife,  husband,  parent,  and 
child,  excluding  nephews  and  uncles  and  more  distant  relations  who 
would  in  all  probability  not  be  dependent  on  the  life  lost.  Acting 
on  this  view  of  the  Statute,  the  jury  would  say  what  damages  they 
would  award  to  the  plaintiff,  whose  claim  must  •  be  measured  by 
such  part  of  the  income  proved  to  have  been  possessed  by  her  hus- 
band as  they  might  think  she  enjoyed  during  his  life.  She  had 
not  made  any  claim  as  required  by  the  Act  on  account  of  her 
child,  and  her  condition  witn  respect  to  her  children  could  not  be 
taken  into  estimation." 

There  are  four  cases  before  courts  in  bono  reported  in  1849  and 
1850 — Dakin  v.  Brown,  8  C.  B.  92 ;  Reedie  v.  London  and  North- 
western R.  W.  Co.,  4  Ex.  244 ;  Wigmore  v.  Jay,  5  Ex.  364 ;  and 
Barnes  v.  Ward,  9  C.  B.  392 — in  none  of  which  was  there  any  ques- 
tion of  damages ;  but  in  1852,  Blake  v.  Midland  Counties  K.  W. 
Co.,  18  Q.  B.  83,  was  decided,  and  settled  the  law  on  the  footing 
acted  on  four  years  earlier  in  Gillard  v.  Lancashire  &  Yorkshire 
R.  W.  Co.,  by  Pollock,  C.B.  The  question  was  stated  by  Cole- 
ridge, J.,  who  delivered  the  judgment  of  the  court,  to  be  whether 
the  jury  in  giving  damages  proportioned  to  the  injury  resulting 
from  the  deuth  of  the  deceased  to  the  parties  for  whose  benefit  the 
action  was  brought,  were  confined  to  injuries  of  which  a  pecuniary 
estimate  could  be  made,  or  might  add  a  solatium  to  those  parties 
in  respect  of  the  mental  sufferings  occasioned  by  such  death.  That 
question  he  proceeds  to  solve  by  several  arguments,  amongst  others 
tne  improbability  that  the  Legislature  would  have  thrown  upon  the 
jury  such  great  difiiculty  in  calculating  and  apportioning  the  sola- 
tium to  the  different  membere  of  the  family,  without  some  rules 
for  their  guidance,  and  concludes  by  saying:  " For  these  reasons 
we  are  of  opinion  that  the  learned  Jiidge  at  the  trial  ought  more 
explicitly  to  have  told  the  jury  that,  in  assessing  the  damages  they 
could  not  take  into  their  consideration  the  mental  sufferings  of  the 
plaintiff  for  the  loss  of  her  husband,  and  that  as  the  damages  cer- 
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tainly  exceeded  any  loss  sustained  by  her  admitting  of  a  pecuniary 
estimate,  they  must  be  considered  excessive." 

This  decision  has  always  been  followed  as  decisive  against  the 
right,  under  the  statute,  to  any  damages  of  a  merely  sentimental 
character,  or  incapable  of  a  pecuniary  estimate  ;  but  it  does  not  at- 
tempt any  further  definition  of  damages  of  the  latter  class.  Sub- 
sequent cases  aSord  instances  of  what  may  be  brought  within  the 

category. 

In  Hicks  v.  Newport,  etc.  R.  W.  Co.,  reported  in  a  note  at 
p.  403  of  4  B.  &  S.,  Lord  Campbell,  in  1857,  directed  the  jury  not 
to  look  to  the  wants  of  the  family,  but  to  tlie  loss  they  had  sus- 
tained by  their  father's  death,  and  to  deduct  the  amount  of  insur- 
ance money  received  from  an  accident-policy  which  fell  in  by  rea- 
son of  his  death. 

In  the  same  year  the  case  of  Bramall  v.  Lees,  29  L.  T.  Ill  and 
166,  in  the  Exchequer,  may  be  usefully  referred  to  as  illustrating 
the  sense  in  which  Pollock,  C.B.,  used  or  understood  the  term 
"  pecuniary  loss."  In  that  case  a  father  had  recovered  a  verdict 
of  £15*  for  the  death  of  a  daughter  twelve  years  old,  who  had 
never  earned  any  money,  but  who  might,  it  was  said,  have  got  em- 
ployment in  a  year  or  so  in  a  factory  where  she  would  have  earned 
wag^es.  The  verdict  was  moved  against,  and  after  consideration 
Pollock,  C.B.,  said :  "  It  was  a  case  tried  by  my  brother  Crorap- 
ton  at  Liverpool,  and  the  court  thinks  that  if  Mr.  Knowles  de- 
sires to  take  the  rule  he  may  have  it,  not  so  much  on  the  doubt 
the  court  entertains,  as  from  the  importance  of  the  question,  and 
there  having  been  undoubtedly  a  view  taken  by  the  learned  Judge 
which  I  believe  he  does  not  now  entertain.  But  if  Mr.  Knowles 
thinks  it  worth  while  to  have  the  matter  more  fully  discussed,  the 
court  will  crrtainly  grant  a  rule  for  that  purpose.  Kuowles, 
Q.C. — If  your  Lordship  pleases,  I  will  take  the  rule.  Whether 
we  proceed  on  it  will  depend  upon  consideration.  Pollock,  C.B. 
— I  think  it  right  not  to  grant  you  the  rule  without  distinctly 
stating  to  you  that  it  does  not  so  much  arise  out  of  the  doubt  the 
court  entertains  as  the  doubt  which  undoubtedly  the  learned 
Judge  who  tried  the  cause  did  entertain  at  the  trial  and  after  the 
trial,  and  also  on  account  of  the  importance  of  the  quiestion,  and 
the  general  matters  connected  with  it,  and  the  general  administra- 
tion of  justice  upon  the  statute.  Knowles,  Q.C. — I  will  keep  in 
mind  what  the  court  has  said,  and  whether  your  Lordship  hears 
anything  more  of  it  or  not  will  depend  upon  consideration  after- 
wards." It  would  seem  that  the  rule  was  not  proceeded  with,  as 
tlie  case  is  noted  a  month  later  as  "  struck  out."  The  Judge  who 
had  tried  tlie  case  was  Crompton,  J.  He  spoke  of  it  during  the 
argument  of  Chapman  v.  Bothwell,  the  following  year.  His  re- 
marks are  thus  reported  in  4  Jur.  N.  S.  at  p.  1181 :  "  Bramall  v. 
Lees  (tried  before  me  at  the  Spring  Assizes  at  Liverpool  in  1857), 
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wliicli  was  an  action  by  the  father  for  the  death  of  a  girl  aged 
twelve  years,  who  was  at  the  time  of  her  death  supported  by  her 
father,  but,  it  was  said,  would,  in  the  course  of  a  year  or  two,  have 
gone  to  work  in  a  factory  and  earned  wages,  a  verdict  was  given 
for  the  plaintiff  for  £15.  On  a  rule  for  a  new  trial  being  moved 
for,  the  Court  of  Exchequer,  after  a  good  deal  of  consideration, 
were  of  opinion  that  a  rule  ought  not  to  be  granted.  The  Lord  Chief 
Baron  said  that  they  would  not  have  granted  it  if  the  Judge  at  the 
trial  of  the  cause  had  not  expressed  a  doubt,  but  at  the  end  of  the 
discussion  I  was  satisfied.  The  rule  to  show  cause  was  granted, 
but  was  not  pressed."  The  same  learned  Judge  again  referred  to 
the  case  in  the  course  of  the  argument  in  Pym  v.  Great  Northern 
E.  W.  Co.,  2  B.  &  S.,  at  p.  763. 

We  have  in  Franklin  v.  Southeastern  E.  W.  Co.,  4  H.  &  X. 
211,  decided  in  May,  1858,  another  judgment  delivered  by  Pol- 
lock, C.B.,  which  goes  farther  than  any  of  the  earlier  cases  tow- 
ards a  definition  of  the  pecuniary  loss  in  respect  of  which  damages 
are  recoverable  under  the  statute.  The  plaintiff  there  sued  in  re- 
spect of  the  death  of  his  son,  who  had  assisted  his  father  by  doing 
some  of  his  duty  as  light  porter  at  St.  Thomas's  Hospital,  for  which 
duty  the  father  was  paid  3s.  6d.  a  week.  The  son  earned  wages 
at  another  employment,  but  was  not  shown  to  have  contributed 
from  them  to  his  fathei^'s  support.  Bramwell,  B.,  left  it  to  the 
jury  to  say  whether  the  plaintiff  had  a  reasonable  expectation  of  any, 
and  what  pecuniary  benefit  from  the  continuance  of  his  son's  life. 
The  propriety  of  that  charge  was  discussed  in  bane,  and  Pollock, 
C.B.,  delivering  the  judgment  of  the  court,  said :  "  The  statute 
does  not  in  terms  say  on  what  principle  the  damages  are  to  be  as- 
sessed; and  the  only  way  to  ascertain  what  it  does  is  to  sliow 
what  it  does  not  mean.  Now,  it  is  clear  that  damage  must  be 
shown,  for  the  jury  are  to  '  give  such  damages  as  they  think  pro- 
portioned to  the  jury.'  It  has  been  held  that  these  damages  are 
not  to  be  given  as  a  solatium,  but  are  to  be  given  in  reference  to  a 
pecuniary  loss.  That  was  decided  for  the  first  time  m  banc  in 
Blake  v.  The  Midland  R.  W.  Co.,  18  Q.B.  93.  .  .  It  is  also  clear 
that  the  damages  are  not  to  be  merely  in  reference  to  the  loss  of  a 
legal  right,  for  they  are  to  be  distributed  among  relations  only, 
and  not  to  all  individuals  sustaining  such  a  loss ;  and  accordingly 
the  practice  has  not  been  to  ascertain  what  benefit  could  have 
been  enforced  by  the  claimants  had  the  deceased  lived,  and  give 
damages  limited  thereby.  If,  then,  the  damages  are  not  to  be 
calculated  on  either  of  these  principles,  nothing  remains  except 
they  should  be  calculated  in  reierence  to  a  reasonable  expectation 
of  pecuniary  benefit,  as  of  right  or  otherwise,  from  the .  continu- 
ance of  the  life.  Whether  the  plaintiff  had  any  such  reasonable 
expectation  of  benefit  from  the  continuance  of  his  son's  life,  and,  if 
so,  to  what  extent,  were  the  questions  left  to  the  jury.    The 
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proper  qnestion  then  was  left,  if  there  was  any  evidence  in  sup- 
port of  the  affirmative  of  it.  We  think  there  was.  The  plaintiff 
was  old  and  getting  infirm ;  the  son  was  young,  earning  good 
wages,  and  apparently  well  disposed  to  assist  his  father,  and  in 
fact  he  had  so  assisted  him  to  the  value  of  3s.  6d.  a  week.  We  do 
not  say  that  it  was  necessary  that  actual  benefit  should  have  been 
derived ;  a  reasonable  expectation  is  enough,  and  such  reasonable 
expectation  might  well  exist,  though  from  the  father  not  being  in 
need,  the  son  had  never  done  anything  for  him.  On  the  other 
hand,  a  jury  certainly  ought  not  to  make  a  guess  in  the  matter, 
but  ought  to  be  satisned  that  there  has  been  a  loss  of  sensible  and 
appreciable  pecuniary  benefit  which  might  have  been  reasonably 
expected  from  the  continuance  of  the  life." 

Dalton  V.  Southeastern  R.  W.  Co.,  4  C.B.  N.  S.  296,  was  de- 
cided within  a  day  or  two  of  Franklin's  case.  That  was  also  an 
action  by  a  father  as  administrator  to  recover  damages  for  himself 
and  his  wife  for  the  death  of  their  son.  The  deceased,  who  was 
earning  good  wages,  had  for  seven  or  eight  yeare  been  in  the  habit 
of  visiting  his  father  and  mother,  who  were  laboring  people,  once 
a  fortnight,  and  taking  them  presents  of  tea,  coffee,  sugar,  meat, 
etc.,  which,  with  occasional  donations  of  money,  averaged  about  £20 
a  year.  There  was  a  verdict  for  £80  for  the  father,  and  £40  for 
the  mother,  and  a  separate  sum  for  funeral  expenses  and  mourning. 
The  latter  sum  was  disallowed,  and  the  verdict  sustained  as  to  the 
others;  the  judgment  in  Franklin's  case,  which  the  court  said 
was  decided  with  their  entire  concurrence,  being  treated  as  dis- 
posing of  the  question. 

Chapman  v.  Rothwell,  11  Jur.  N.  S.  180,  decided  in  the 
Queen's  Bench  at  the  end  of  1858,  is  the  first  reported  English 
case  in  which  the  death  of  a  wife  was  the  cause  of  action.     The 

1  plaintiff,  her  husband  and  administrator,  claimed  £200  damages  in 
lis  declaration  without  averring  pecuniary  damage.  There  was  a 
demurrer  on  that  ground,  which  was  overruled  by  the  court,  con- 
sisting of  Lord  Campbell,  C.J.,  and  Wightman,  Erie,  and  Cromp- 
ton,  JJ.  No  formal  judgment  is  reported,  but  from  remarks  made 
during  the  argument  it  is  probable  that  the  decision  was  merely 
that  no  averment  of  pecuniary  damage  was  necessary  in  the  plead- 
ing, the  damage  being  a  matter  of  evidence  only. 

In  Duckworth  u  Johnson,  4  H.  &  N.  653,  decided  in  June, 
1859,  we  have  judgments  delivered  by  Pollock,  C.B.,  and  by  Bar- 
ons Martin,  Bramwell,  and  Watson,  affirming  the  doctrines  laid 
down  in  Franklin  v.  Southeastern  R.  W.  Co.  and  applying  them 
to  the  case  of  a  father  who  recovered  £20  damages  for  the  death 
of  a  son  fourteen  years  of  age,  who  was  not,  at  the  time  of  his 
death,  in  any  employment,  but  who  had  for  two  years  and  a  half 
earned  4s.  a  week  at  Manchester,  the  father  living  at  Liverpool. 
The  learned  judges  all  agreed  that  if  no  damage  were  shown  a 
21  A.  &  E.  R.  Ca8.~12 
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verdict  for  nominal  damages  could  not  be  sustained,  and  that  actual 
damage  must  be  shown  ;  but  they  all  interpreted  that  phrase  by  hold- 
ing that  evidence  of  a  prospect  of  benefit  sufficed ;  and,  further,  that 
there  need  not  be  evidence  given  that  the  value  of  the  boy  to  Ids 
father  would  be  moi-e  than  the  cost  of  maintaining  him,  that  being 
a  matter  of  which  the  jury  were  able  to  judge.  I  do  not  stop  to 
quote  the  remarks  made,  although  they  are  instructive. 

Cotton  V.  Wood,  8  C.  B.  N.  S.,  568,  decided  in  1860,  deserves 
particular  notice,  because  it  was  an  action  brought  by  the  plaintif 
as  administrator  of  his  deceased  wife  for  an  injurv  which  resulted 
in  her  death.  The  only  thing  in  question  before  the  court  in  lanr 
was  the  proof  of  the  negligence  of  the  defendant.  That  was  tlie 
only  ground  on  which  the  verdict  was  attacked ;  and  the  verdict 
was  for  £25,  which  was  distributed  ;  £10  to  the  plaintiff  himself, 
and  £15  for  three  children  of  the  plaintiff  and  of  the  deceased. 
It  was  proved  on  the  part  of  the  plaintiff,  that  the  deceased  had  bv 
her  industry  contributed,  to  the  extent  of  about  10  shillings  weeklj, 
towards  the  maintenance  of  the  family.  This  is  all  the  reported 
evidence  on  which  the  damages  were  estimated. 

Fym  V.  Great  Northern  Ry.  Coi,  2  B.  &  S.  759  ;  4  B.  &  S.  396, 
is  an  important  case  by  reason  of  the  further  elucidation  afforded 
by  the  judgments  delivered  of  grounds  on  which  estimates  of 
pecuniary  damage  may  be  based,  and  because  in  it  a  court  of 
error  expresslv  affirmed  the  principle  on  which  the  statute  was 
construed  in  the  earlier  cases.  Unlike  most  of  the  earlier  reported 
cases  in  which  the  parties  seeking  compensatioti  had  been  persons 
in  humble  life,  and  in  several  of  which  verdicts  for  comparatively 
small  sums  of  money  had  been  held  to  be  excessive,  this  case  re- 
lated to  the  death  of  a  gentleman  of  large  income,  derived  from  an 
estate  which  upon  his  death  passed  by  entail  to  his  eldest  son.  By 
a  settlement,  a  jointure  of  £1000  a  year  had  been  settled  on  his 
wife,  and  £20,000  had  been  secured  to  the  younger  children  on 
his  death.  He  left  eight  younger  children,  all  under  twelve  years 
of  age.  The  jury  awarded  £1000  to  the  wife  and  £1500  to  each 
of  the  eight  younger  tshildren.  Those  amounts  the  court  consid- 
ered excessive,  having  regard  to  the  acceleration  by  the  death  of 
the  enjoyment  of  the  moneys  settled  upon  the  wife  and  children, 
and  plaintiff's  counsel  assented  to  a  suggestion  by  the  court,  to 
reduce  the  sums  awarded  to  the  children  to  £1000  each.  It  was 
expressly  decided  that  the  condition  that  the  action  could  have 
been  maintained  by  the  deceased  if  death  had  not  ensued,  had  ref- 
erence, not  to  the  nature  of  the  loss  or  injury  sustained,  but  to  the 
circumstances  under  which  the  bodily  injury  arose,  and  the  nature 
of  the  wrongful  act,  neglect,  or  default  complained  of,  and  there- 
fore the  personal  representative  could  maintain  an  action  for 
pecuniary  loss,  although  that  pecuniary  loss  would  not  have  resulted 
from  the  accident  to  the  deceased  if  he  had  lived.     Also  that  *'  as 
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the  benefit  of  edacation  and  the  enjoyment  of  the  greater  comforts 
and  conveniences  of  life  depend  on  the  poesession  of  pecuniary 
means  to  procure  them,  the  loss  of  these  advantageQ  is  one  which 
is  capable  of  being  estimated  in  money ;  in  other  words,  is  a  pecun- 
iaiy  loss."  "  We  are  not  insensible,"  Cockburn,  C.  J.,  observed, 
^*  to  the  argument  ab  inoanvenienti,  founded  on  the  very  serious 
consequences  which  might  ensue  to  a  railway  company  in  the  event 
of  a  fatal  accident  happening  from  negligence  to  an  individual  of 
very  large  fortune  ;  but  we  think  this  is  rather  for  the  considera- 
tion of  the  legislature,  as  to  whether  any  limit  should  be  put  to 
the  liability,  than  for  tis.  We  see  no  difference  in  principle  be- 
tween such  a  case  as  the  present  and  that  of  a  claim  by  the  family 
of  an  artisan  for  the  loss  of  the  advantages  arising  from  the  father's 
earnings,  in  which  case  it  is  not  doubted  that  the  action  may  be 
maintained." 

The  judgment  of  the  Court  of  Exchequer  Chamber,  delivered 
by  Erie,  C.  J.,  affirmed  that  of  the  Queen's  Bench  on  all  the 
points. 

In  Boulter  v.  Webster,  13  W.  R.  289  (1865),  the  jury  found 
that  the  father,  who  was  plaintiff,  had  not  sustained  any  pecuniary 
damage  by  the  death  of  tlie  child  who  had  been  killed  by  the  care- 
less driving  of  the  defendant's  servant.  It  was  argued  in  the 
Queen's  Bench  that  a  verdict  for  nominal  damages  might  be 
entered ;  but  the  court  held  that  could  not  be  done  under  this 
statute,  the  law  not  implying  damage. 

In  Bpringett  v.  Hall,  tried  also  in  1865,  we  have  an  instance  of 
a  new  trial  granted  because  the  damages  were  too  small.  The 
report  in  4  F.  &  F.  472,  of  the  trial  before  Cockburn,  C. J.,  informs 
us  that  damages  were  assessed  at  40s.  a  verdict,  which  the  Lord 
Chief  Justice  characterized  as  being  very  unsatisfactory  and  evi- 
dently the  result  of  a  compromise,  nj  a  note  in  Fisher's  Digest 
it  appears  that  the  40s.  was  distributed,  £1  to  the  widow  and  10s. 
to  each  of  the  children,  and  that  a  new  trial  was  ordered  on  the 
ground  that  the  jury  had  shrnuk  from  deciding  the  issue.  The 
reference  given  is  6  B.  &  S.  477,  but  I  do  not  find  the  case  in  that 
volume. 

I  am  indebted  to  nay  brother  Burton  for  a  reference  to  Chant  v. 
Southeastern  R.  W.  Co.,  noted  in  the  Weekly  Notes  for  1866  at 
p.  134.  That  was  an  action  by  a  gentleman's  gardener  for  the 
death  of  his  wife.  Owing  to  the  plaintiff,  who  was  the  only  wit- 
ness on  this  part  of  the  case,  breaking  down  in  the  course  of  his 
examination,  no  evidence  was  given  ox  the  pecuniary  loss  sustained 
by  him  in  the  loss  of  his  wife,  but  the  jury  found  a  verdict  for 
£200.  This  was  moved  against  in  the  Exchequer  Chamber  only 
on  the  amount  of  the  damages,  and  it  was  urgea  in  support  of  the 
rule  that  there  was  no  evidence  as  to  the  pecuniary  assistance 
rendered  to  the  plaintiff  by  his  wife.    But  the  court  thought  that. 
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in  the  absence  of  evidence  to  the  contrary,  it  mnst  be  assumed  that 
she  was  a  person  of  average  health,  industry,  and  good  character; 
that  to  a  poor  man  snch  a  wife  gave  a  pecuniary  assistance  in  keep- 
ing house,  etc.;  and  they  declined  to  grant  a  new  trial  on  accoimt 
of  excessive  damages. 

In  Read  v.  Great  Eastern  E.  W.  Co.,  L.  R.  3  Q.  B.  355  (1868), 
an  action  by  a  widow  to  recover  damages  for  the  death  of  her  hus- 
band, it  was  held  that  the  action  was  answered  by  a  plea  of  satis- 
faction to  the  deceased  in  his  lifetime ;  because  the  party  injured 
could  not,  in  the  words  of  the  statute,  ^^  maintain  an  action  in 
respect  thereof,"  after  having  received  satisfaction. 

There  have  been  several  cases  in  which  the  statute  has  been  ap- 
plied in  proceeding  in  rem  in  the  Hi^h  Court  of  Admii-alty.  in 
three  of  these,  which  happen  to  come  m  this  place  in  the  chrono- 
logical order  I  am  pursuing,  questions  of  some  interest  respecting 
the  parties  contemplated  by  tlie  statute  were  decided.  In  The  Guld- 
faxe,  L.  R.  2  A.  &  E.  325  (1868)  the  action  was  successfully  main- 
tained against  a  foreign  ship  owned  by  foreigners.  In  The  Ex- 
plorer, L.  R.  3  A.  &  K  289  (1870),  the  persons  in  respect  of  whose 
death  damages  were  i*ecovered  were  aliens  and  not  British  sub- 
jects ;  and  in  The  George  and  Richard,  L.  R.  3  A.  &  £.  466 
(1871),  it  was  adjudged  that  a  child  en  ventre  aa  mere  was  entitled 
to  compensation  for  the  death  of  its  father. 

Rowley  v.  London  and  Northwestern  R.  W.  Co.,  L.  R.  8  Ex. 
221,  which  was  before  the  Exchequer  Chamber  in  1873  on  a  bill 
of  exceptions,  is  a  case  which  ought  to  be  referred  to  as  laying 
down  important  principles  concerning  the  mode  of  measuring 
damages,  and  the  extent  to  which  annuity  tables  may  be  legiti- 
mately resorted  to,  but  contains  nothing  more  directly  touching 
our  present  inquiry. 

I  ought  not  to  pass  without  notice,  in  its  order,  a  case  which  I 
shall  have  occasion  to  refer  to  again, — Osborn  v.  Gillett,  L.  R.  8 
Ex.  88  (1873), — although  it  was  not  an  action  under  Lord  Campbeirs 
Act,  particularly  as  it  was  referred  to  in  the  court  below.  The 
plaintiff  claimed  damages  for  the  death  of  his  daughter  and  servant, 
caused  by  the  negligent  act  of  the  defendant's  servant,  whereby 
the  plaintiff  lost  the  benefits  and  advantages  which  would  have 
accrued  to  him  from  her  services,  and  was  put  t6  expense  in  con- 
veying her  body  to  his  house,  and  in  respect  of  her  burial.  One 
plea  was,  that  the  deceased  was  killed  on  the  spot,  so  that  the 
plaintiff  did  and  could  not  sustain  any  damage  which  entitled  him 
to  sue  in  this  action  for  the  acts  complained  of.  To  this  there  was 
a  demurrer.  It  is  not  stated  why  the  action  was  not  brought  under 
Lord  Campbell's  Act.  It  could  not  have  been  maintained  under 
that  act  for  the  funeral  expenses.  That  had  been  decided  in  Dal- 
ton  V.  The  Southeastern  R.  W.  Co.,  4  C.  B.  N.  S.  296,  and  again 
in  Boulter  v.  Webster,  13  W.  R.  289.     And  that  the  plaintiff  may 
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have  been  well  advised  in  attempting  to  assert  a  right  to  damages 
at  common  law  is  apparent  from  the  judgment  in  which  Bram- 
well,  B,j  with  his  accastomed  force  and  ability,  maintained  tliat 
right  against  the  opinions  of  Kelly,  C.  B.,  and  Pigott,  B.  Lord 
Campbell's  Act  was  brought  into  the  discussion  for  the  sake  of  tlie 
argument  afforded  by  the  declaration  in  the  preamble  that  ^'  no  ac- 
tion at  law  is  now  maintainable  against  a  person  who,  by  wrongful 
act,  neglect,  or  default,  may  have  caused  the  death  of  another  per- 
son ;"  and  by  the  omission  of  master  from  tlie  list  of  persons  for 
whose  benefit  the  new  remedy  was  given  to  the  personal  represent- 
ative. But  I  do  not  think  there  is  anything  to  be  gathered  either 
from  the  form  of  the  action,  or  the  language  of  any  of  the  judges 
who  took  part  in  the  decision,  that  can  fairly  be  regarded  as  bear- 
ing at  all  directly  on  the  question  now  before  us. 

Bradbuni  v.  Great  Western  R,  W.  Co.,  L.  R.  10  Ex.  1  (1874), 
was  an  action  by  a  person  injured,  in  which  the  defendants  claimed 
to  set  off  against  the  damages  a  sum  received  by  the  plaintiff  on 
an  accident  policy.  In  rejecting  this  claim,  the  difference  was 
pointed  out  between  this  case  where  the  insurance  money  was  paid 
in  pursuance  of  a  contract,  and  in  consideration  of  premiums  paid 
by  tlie  plaintiff,  and  a  case  like  Hicks  v.  Newport,  etc.,  R.  W.  Co., 
4  B.  &  S.  403,  note,  where  the  claim  was  under  Lord  Campbell's 
Act,  and  the  insurance  money  came  to  the  claimants  by  reason  of 
the  death,  making  them  to  that  extent  gainers  by  the  event. 

The  cause  of  action  in  Potter  v.  Metropolitan  R.  W.  Co.,  30  L. 
T.  N.  8.  765  in  Q.  B.,  and  32  L.  T.  N.  S.  36,  in  the  Exchequer 
Chamber,  arose  from  injuries  sustained  by  a  wife,  but  Lord  Camp- 
bell's Act  was  not  in  question.  The  curious  feature  of  the  case 
was  that  the  wife  herself,  as  executrix  of  her  husband,  .brought  the 
action.  The  point  decided  was  that  the  cause  of  action,  being  for 
breach  of  a  contract  to  carry  safely,  survived.  The  same  point  was 
again  decided  shortly  afterwards  in  Bradshaw  v.  Lancashire  & 
Yorkshire  R.  W.  Co.,  L.  R.  10  C.  P.  189,  the  injury  there  having 
l)een  to  the  testator  himself,  occasioned  by  a  breach  of  contract  by 
the  defendants,  and  which  injury  ultimately  caused  his  death. 
Lord  Campbell's  Act  was  noticed  in  the  judgments  of  Grove  and 
Denman,  JJ.,  but  only  for  the  purpose  of  showing  that  nothing 
in  it  prevented  this  action  being  maintained  by  the  executor  for 
damage  to  the  estate.  This  decision  was  questioned  by  Mellor,  J., 
in  Leggott  v.  Great  Western  R.  W.  Co.,  1  Q.  B.  D.  599,  but  was 
nevertheless  followed  by  him  and  Quain,  J.,  who  held  that  in  that 
action,  which  was  brought  by  the  administratiix  for  injury  to  the 
personal  estate  of  the  deceased  by  the  accident  which  caused  his 
death,  the  defendants  were  not  estopped  from  denying  alleged 
facts  connected  with  the  accident,  by  their  unsuccessful  defence  of 
a  former  action  brought  by  the  same  plaintiff  as  administratrix. 


182         LETT  V.   ST.   LAWRENCS  AND  OTTAWA   BY.  CO. 

under  Lord  Campbell's  Act,  for  the  benefit  of  herself,  as  his  wife, 
and  of  his  children. 

Palling  V.  Great  Eastern  R  W.  Co.,  9  Q.  B.  D.  110,  was  an  ac- 
tion by  an  administrator  to  recover  for  medical  expenses  ihcurred 
by  the  deceased  in  consequence  of  the  accident,  and  before  his 
death.  The  reporter  points  out  in  a  note  that  the  facts  did  not 
bring  the  case  within  Lord  Campbell's  Act,  an  observation  prob- 
ably suggested  by  the  cases  to  wnich  I  have  alluded  when  noticing 
Osbom  V.  Gillett.  The  decision  was  that  as  the  action  was  found- 
ed on  tort  and  not  on  contract,  the  principle  of  Potter  v.  Metro- 
politan R.  W.  Co.,  and  Bradshaw  v.  Lancasaire  &  Yorkshire  R.  W. 
Co.,  did  not  apply  to  enable  the  plaintiff  to  recover. 

Sykes  v.  Northeastern  R.  W.  Co.,  32  L.  T.  N.  S.  199  (1875),  is  on 
the  question  of  damages.  The  son,  for  whose  benefit  the  action  was 
bronght  by  the  father,  had  worked  for  his  father  for  wages.  It  was 
held  by  Brett  and  Grove,  J  J.,  that  there  was  not  evidence  of  pecu- 
niary loss,  and  they  therefore  set  aside  a  verdict  rendered  for  £70, 
of  which  £20  had  been  allowed  for  funeral  expenses.  Brett,  J., 
said :  "  There  is  no  evidence  that  the  plaintiff  received  any  pecu- 
niary benefit  from  the  continuance  of  liis  son's  life.  The  son  was 
of  full  age  and  worked  for  fair  wages,  the  arrangements  between 
father  and  son  being  purely  matters  of  contract;"  and  Grove,  J., 
said :  "  Loi-d  Camphill  s  Act  was  intended  to  compensate  for  the 
tlie  loss  of  a  pecuniary  benefit  which  had  been  derived  from  re- 
lationship to  the  person  killed  by  the  negligence  of  another.  In 
Franklin  v.  Southeastern  R.  W.  Co.,  3  H.  &  N.  211,  the  father 
was  old  and  infirm,  and  the  son  assisted  him  in  earning  wages  from 
motives  of  filial  affection.  Here  the  father  paid  the  son  the  ordinary 
wages,  and  there  is  nothing  to  show  that  the  son  wonld  not  have 
left  off  working  for  his  father  if  he  could  have  got  better  wages 
from  anybody  else." 

In  Hetherington  v.  Northeastern  R.  W.  Co.,  9  Q.  B.  D.  160, 
the  county  court  judge  had  nonsuited  the  plaintiff,  but  it  was 
held  by  Field  and  Cave,  JJ.,  that  there  was  some  evidence  of  pe- 
cuniarv  damage  to  go  to  the  jury.  The  evidence  is  set  out  and  is 
very  short.  It  was  that  of  the  plaintiff,  and  is  thus  noted  :  "  The 
deceased  was  my  son  ;  he  was  twenty-nine  years  old  ;  he  gave  me 
a  portion  of  his  earnings  when  I  wanted  it ;  I  am  nearly  blind  and 
am  injured  in  my  leg  and  hands  ;  my  son  used  to  contribute  to  my 
support ;  I  am  not  so  able  to  work  as  I  used  to  be ;  I  am  fifty-nine ; 
my  son  was  not  married.  Cross-examined — Five  or  six  years  ago 
I  was  out  of  work  for  six  months,  and  my  son  was  very  kind  tome 
and  helped  me.  Re-examined — He  was  always  kind  to  me  ;  I  bave 
never  had  money  from  him  since." 

Griffiths  V.  The  Earl  of  Dudley,  9  Q.  B.  D.  357,  decided  that  a 
contract  by  a  workman  with  his  employer,  not  to  claim  compensa- 
tion for  injuries  under  the  Employers'Liability  Act,  1880,  bound 
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the  widow  suing  for  damages  under  Lord  Campbell's  Act,  the 
principle  being  the  same  acted  on  in  Read  v.  Great  Eastern  E.  W. 
Co.,  L.  R.  3  Q.  B.  555. 

In  Wllkins  v.  Day,  12  Q.  B.  D.  110,  in  which  case  a  husband 
recovered  £100  damages  for  the  death  of  his  wife,  the  only  ques- 
tion related  to  the  obstruction  of  the  highway  by  which  the  fatal 
accident  was  occasioned. 

My  immediate  object,  which  is  to  follow  the  chain  of  English 
decisions  upon  Lord  Campbell's  Act,  does  not  necessarily  require 
any  reference  to  cases  decided  in  the  Irish  courts.     I  may,  how- 
ever, refer  to  three  of  such  cases,  the  reports  of  which  I  have  seen. 
Condon  v.  Great  Southern  &  Western  R.  W.  Co.,  16  Ir.  C.  L.  R. 
415  (1866),  was  decided  in  tlie  Exchequer.     A  son,  aged  fourteen, 
who  had  never  earned  any  wages,-  but   whose  capabilities  were 
valued  at  6d.  a  day,  lost  his  life  by  the  negligence  of  the  defend- 
ants.    The  probability  that  he  would  have  enabled  his  mother  to 
earn  more,  or  would  have  devoted  part  of  his  earnings  to  his 
mother's  support,  was  held  to  be  evidence  to  go  to  the  jury  upon 
the  question  of  damages,  and  it  was  held  that  the  probabihty  was 
increased  by  the  past  filial  conduct  of  the  deceased.     This  is  the 
statement  of  the  Jbead-note.     The  court  professed  to  follow,  and 
did  follow,  the  rule  settled  by  English  cases,  the  Chief  Baron  say- 
ing that  it  was  established  by  a  series  of  decisions,  first  that  in  such 
an  action  the  damages  must  be  estimated  with  reference  to  pecu- 
niary loss  alone  ;  and,  secondly,  that  in  estimating  such  pecuniary 
loss  the  jury  are  to  consider,  when  the  evidence  warrants  their  so 
doing,  the  reasonable  probability  of  pecuniary  benefit  accruing  to 
the  party  claiming  the  damages,  if  the  death  of  the  deceased  nad 
not  occurred.     He  also,  in  noticing  an  argument  urged  at  the  bar, 
gave  it  as  the  opinion  of  the  court  that  there  was  no  analogy 
between  the  small  amount  of  service  which  may  be  suflScient  m 
many  cases  to  save  a  plaintiff  from  nonsuit  in  an  action  of  seduc- 
tion and  the  pecuniary  loss  which  must  be  proved  in  an  action  on 
Lord  Campbell's  Act.  In  another  Irish  case  to  which  I  am  about  to 
allnde,  similai-  language  was  used.     If  what  the  learned  Chief 
Baron  meant  was  that  the  pecuniary  loss  for  which  alone  a  plaintiff 
under  Lord  Campbell's  Act  can  recover  damages  is  to  be  estimated 
on  a  very  different  principle  or  theory  from  tne  exemplary  or  sen- 
timental damages  allowed  to  be  given  in  an  action  of  seduction,  he 
merely  laid  down  the  law  as  settled  by  Blake  v.  Midland  Counties 
R.  Wt  Co.,  18  Q.  B.  93,  and  invariably  accepted  ever  since.      But 
if  he  meant  that  proof  of  acts  of  service,  such  as  would  suflSce  as 
evidence  to  avert  a  nonsuit  in  an  action  of  seduction  would  not  be 
sufficient  to  leave  to  the  jury  as  evidence  of  the  probability  of  pe- 
cuniary advantage  from  the  continuance  of  life,  I  think  the  prop- 
osition must  be  understood  to  relate  only  to  cases  where  the  only 
evidence  to  found  an  estimate  of  future  probabilities  consists  of 
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froof  of  services  actually  performed.  Such  cases  may  occur,  though 
should  imagine  but  rarely. 

The  other  two  Irish  cases  lay  down  a  rule  which  cannot  be  recon- 
ciled with  that  acted  on  in  the  English  cases  in  which  the  plaintiff 
has  recovered  damages  for  the  loss  of  a  child  who  had  never  dur- 
ing its  life  been  a  source  of  profit,  but  may  have  always  been  a 
burden,  and  which  is,  I  think,  equally  at  variance  with  that  on 
which  the  verdict  in  Condon's  case  was  sustained.  It  will  further 
be  noticed  that  the  language  of  the  judgments  indicates  that  tlie 
English  cases  of  this  class  had  not  been  brought  to  the  attention  of 
the  Court. 

Bourke  v.  Cork  &  Macroom  E.  W.  Co.,  Ir.  R  4  C.  L.  682 
(1879,  was  an  action  by  a  father  for  the  death  of  his  son,  aged  14, 
who  had  been  above  the  average  in  attainments,  and  had  received 
special  training  and  education  at  school  to  fit  him  for  mercantile 
pursuits,  and  who  would  probably  have  remained  for  a  couple  of 
years  longer.  He  was  very  strong  and  healthy,  and  a  good,  well- 
conducted,  industrious  bov.  The  plaintiff  was  a  spirit-grocer  and 
genei*al  merchant,  and  had  the  management  of  the  local  postal  and 
telegraph  office.  He  was  carrying  on  a  good  business  and  in  a 
respectable  and  comfortable  position.  In  vacation-time  the  de- 
ceased sometimes  looked  after  the  assistants  in  the  plaintiff's  shop, 
but  received  no  wages.  He  was  also  occasionally  employed  in  send- 
ing out  telegrams,  and  was  learning  the  telegraph  instrument  He 
was  also  sometimes  useful  on  the  plaintiff's  farm.  The  plaintiff 
deposed  that  his  son,  when  he  reached  16,  would  have  been  put 
into  the  shop,  where  his  services  would  have  been  worth  £20  a 
year ;  and  that  when  he  attained  21  his  services  would  have  been 
worth  £100  a  year.  The  plaintiff,  on  cross-examination,  stated  that 
when  his  son  was  at  home  for  his  vacation  he  kept  him  out  as  much 
as  possible,  and  gave  him  as  much  amusement  as  he  could;  and 
that  he  carried  on  his  business  without  assistance  from  his  son  all 
the  year  round.  It  was  held  that  there  was  no  evidence  of  reason- 
able expectation  of  pecuniary  benefit,  Palles,  C.  B.,  saying  that  he 
was  not  aware  of  any  case  in  which  a  plaintiff  recovered  damages 
where  he  or  she  had  not  been  actually  benefited  by  the  chfld. 
"  Many  of  the  cases,"  he  said,  "  established  that  if  there  be  this 
actual  benefit  the  jury  are  not  limited  in  the  amount  of  damage  to 
the  benefit  which  actually  was  conferred,  but  may  estimate  the 
value  of  similar  benefits  which  might  reasonably  be  expected  to 
have  been  conferred  during  the  continuance  of  the  life.  But  I  am 
aware  of  no  case  in  which,  where  no  benefits  had  been  conferred, 
a  verdict  for  the  plaintiff  was  sustained."  Fitzgerald,  B.,  con- 
curred, and  so  also  did  Dowse,  B.,  who  added:  "I  am  inclined, 
however,  to  go  further  than  he  (the  C.  B.)  has  done,  and  to  hold 
that  in  a  case  of  this  description  the  plaintiff  must  fail,  unless  he 
establishes,  by  evidence,  that  there  was  in  existence  at  the  time  of 
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the  death  of  the  son,  a  state  of  facts  in  connection  with  him  ont  of 
which  pecuniary  advantage  arose,  or  had  formerly  arisen,  and  was 
likely  to  again  arise  to  the  father,  and  the  continuance  or  renewal 
of  which  pecuniary  advantage  the  father  might  have  reasonably  ex- 
pected had  his  son  not  been  killed.  ...  I  think  it  the  duty  of  this 
Court  to  take  care  that  actions  under  Lord  Campbell's  Act  do  not 
become  like  actions  of  seduction,  in  which,  on  the  question  of  loss 
of  service,  fiction  has  taken  the  place  of  fact." 

In  Holleran  v.  Bagnell,  Ir.  E.  6  C.  L.  333  in  C.  P.  D.,  Morris, 
C.  J.,  again  enunciated  the  rule  that  there  must  be  definite  evidence 
of  pecuniary  advantage  in  existence  prior  to  or  at  the  time  of  death, 
ana  this  advantage  must  be  a  benefit  to  the  plaintifl[."  There  cer- 
tainly was  more  reason  in  this  case  than  strikes  one  as  having  existed 
in  Bourke's  Case  for  setting  aside  the  plaintiff's  verdict,  because  the 
child  killed  was  a  girl  of  only  seven  years  of  age,  who  had  never 
done  more  than  any  such  child  always  does  in  her  home ;  and  there- 
fore the  decision  did  not  necessarily  rest  on  the  rule  laid  down  by 
the  Chief  Justice. 

The  doctrine  thus  adopted  by  the  Irish  Courts  may,  I  think,  be 
fairly  stated  as  being  that  no  injury,  within  the  contemplation  of 
Lord  Campbell's  Act,  can  result  from  the  death  of  one  from  whom 
no  benefit  had  been  received  during  his  life.  This  is  so  far  op- 
posed to  the  tenor  of  all  the  English  cases,  and  to  the  express  de- 
cision in  some  of  them,  that  it  is  obviously  useless  to  look  to  the 
judgments  of  the  Irish  Courts  for  assistance  while  we  take  those 
of  the  English  Courts  as  our  guide. 

It  may  be  truly  said  of  the  English  decisions  to  which  I  have 
adverted  that  there  is  through  them  all  the  same  principle  of  con- 
struction applied  to  the  statute.  Each  fresh  state  of  facts  as  it 
arose  was  dealt  with,  and  furnished  a  further  illustration  of  the 
working  of  the  Act.  Tlie  party  claiming  was  held  to  be  entitled  or 
not  to  be  entitled,  the  scale  of  compensation  acted  upon  by  the  jury 
waa  approved  or  disapproved,  in  view  of  the  immediate  circum- 
stances ;  but  in  no  case  has  it  been  attempted  to  decide  by  antici- 
pation what  are  the  limits  beyond  which  the  benefit  of  the  statute 
cannot  be  claimed. 

No  case  is  precisely  on  all-fours  with  the  present,  so  far  as  its 
facts  appear,  and  there  is  certainly  none  by  which  it  is  expressly 
decided  that  claims  like  those  we  are  dealing  with  cannot  be  main- 
tained, nor  is  there  any  expression  to  be  found,  or  any  dictum,  in- 
timating that  a  claim  m  respect  of  the  death  of  a  wife  or  mother 
is  to  be  judged  by  different  rules  from  those  applied  to  the  loss  of 
a  husband,  or  father,  or  son. 

We  find  no  hint  of  such  a  construction  of  the  law  in  such  re- 
ports as  we  have  of  cases  in  which  the  death  of  a  wife  has  been  the 
cause  of  action. 

The  idea  is  not  suggested  by  the  language  of  the  statute. 
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"Parent"  is  the  word  used  to  describe  mother  as  well  as  father; 
"  child  "  includes  girls  as  well  as  boys ;  and  the  husband's  right  is 
given  by  the  same  words  which  enable  a  wife  to  recover. 

There  can  be  but  one  question :  Is  there  before  us  evidence 
woOTDBDFBBL-  DroDer  to  be  left  to  the  jury  that  injury  resulted  to  the 
wOTorauSS  husband  of  the  late  Mrs.  Lett,  and  to  her  younger 
DKiLTH.  ^''■"^  children,  or  to  the  husband  or  to  the  children,  from 
her  death  ? 

We  have  one  thing  very  definitely  settled — namely,  that  the  in- 
jury intended  by  the  Statute  is  not  of  the  character  of  wonnded 
leelings  or  affections  or  mental  suffering.  And  Judges,  while 
clearly  distinguishing  the  kind  of  injury  which  is  not  intended, 
have  given  a  kind  of  definition  of  wnat,  in  their  view  of  the  act, 
is  intended,  and  in  so  doing  have  adopted  the  word  '*  pecuniary.'- 
"Whether  thev  call  it." pecuniary  injury"  or  "pecuniary  loss,"  or 
contrast  it  with  "pecuniary  advantages,"  "pecuniary  benefits,"  or 
benefits  of  which  a  "  pecuniary  estimate "  can  be  made,  the  word 
"  pecuniary"  is  used  as  the  distinguishing  term. 

I  dare  say  no  better  word  could  have  l)een  chosen  ;  but  there  is 
apt  to  be  danger,  when  a  new  phrase  is  substituted  for  the  words 
of  a  statute,  of  addressing  our  criticism  to  the  interpretation  of  the 
supposed  verbal  equivalent  instead  of  the  language  of  the  statute 
itself.  I  think  this  danger  has  not  always  been  avoided  in  the 
present  instance.   Argument  sometimes  takes  tlie  clirec- 

2  tion  of  maintaining,  not  that  the  injury  in  Question  is 

■oiwT  INJURY,  mei-ely  sentimental  and  therefore  outside  of  the  statute 
but  that  it  is  not  "  pecuniary"  because  there  was  to  be  no  handhng 
of  money,  and  is  therefore  not  within  the  statute.  I  do  not  think 
the  word  "  pecuniary"  is  used  in  this  restricted  sense ;  but  if  it  is, 
it  is  the  wrong  word.  The  principle  of  Blake  v»  Midland  Coun- 
ties R.  W.  Co.,  18  Q.  B.  93,  and  the  other  cases,  is  that  the  statute 
is  meant  to  give  compensation  not  for  mental  injuries,  but  material 
ones,  loss  of  money  or  money's  worth  in  a  material  and  not  in  a 
sentimental  sense.  There  is  no  decision  which,  rightly  understood, 
proceeds,  in  my  opinion,  upon  a  different  understanding  of  the 
right  given  by  the  statute.  On  that  principle  it  has  with  great  uni- 
formity been  applied,  in  the  cases  I  have  cited,  to  claims  by  parents 
for  the  loss  of  cliildren,  by  wives  for  the  loss  of  husbands,  and  by 
children  for  the  loss  of  their  father. 

There  is  no  reason  indicated  by  the  statute  why  it  should  not  be 
applied  in  precisely  the  same  way  when  the  husband  claims  in  re- 
spect of  the  loss  of  his  wife,  and  the  children  for  the  loss  of  their 
mother. 

As  far  as  the  reported  cases  indicate,  it  has,  without  question, 
been  so  applied. 

I  have  referred  to  four  English  cases  of  the  kind :  Chapman  r. 
Rothwell,  11  Jur.  N.  S.  1180,  which  may  not  have  affordea  an  op- 
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portnnity  for  raising  the  question  ;  Cotton  v.  Wood,  8  C.  B.  N.  S, 
568,  wliere  there  clearly  was  the  opportunity ;  as  there  was  also 
in  Chant  v.  Southeastern  E.  W.  Co.,  W.  N.  1866,  p.  134,  and,  as 
far  as  we  can  perceive,  in  Wilkins  v.  Day,  12  Q.  B.  D.  110. 

The  damages  in  Cotton  v.  Wood  were  awarded  in  separate  sums 
to  the  husband  and  children.  The  verdict  was  moved  against,  but 
not  on  this  gi'ound.  If  pecuniary  injury  means  only  the  loss  of 
money  which  would  have  come  into  one's  pocket,  it  may  of  course 
be  said  that  Mrs.  Cotton  earned  lOs.  a  week ;  but  there  is  not  a 
word  in  the  report  to  indicate  that  the  decision  would  not  have 
been  the  same  on  proof  that  she  rendered  to  her  husband  valuable 
service  in  another  form,  as  by  saving  money,  or  doing  such  things 
as  the  wife  in  Chant's  case  was  assumed  to  do,  and  which  another 
would  not  do  without  being  paid.  But  the  money  was  in  law  the 
husband's.  It  cannot  weaken  the  authority  so  far  as  it  touches  the 
question  of  the  children's  share  of  the  damages. 

Legal  right  forms  no  consideration  in  these  discussions.  That  is 
another  point  definitely  settled  by  the  decisions.  That  children  de- 
pendent upon  their  father,  or  receiving  benefits  from  him,  could 
recover  for  his  death  no  one  disputes.  For  father  substitute 
widowed  mother,  and  it  must  be  conceded  that  the  law  is  the  same. 
On  what  principle  can  a  distinction  be  founded  on  the  circum- 
stance that  the  mother  was  not  a  widow  ?  No  distinction  can  be 
urged  on  any  idea  of  legal  rights  or  relations,  for  the  benefits  con- 
ferred by  the  statute  do  not  depend  on  legal  claims  on  the  bounty 
of  the  deceased. 

I  have  not  been  able  to  perceive  any  substantial  distinction  be- 
tween the  benefits  which  a  man's  children  could  reasonably  expect 
from  the  continuance  of  his  income  if  expended  by  himself  as 
pointed  out  in  Pym  v.  Great  Northern  E.  W.  Co.,  2  "B.  &  S.  760, 
4  B.  &  S.  396, — namely,  education  and  social  advantages, — and  the 
Fame  benefits,  or  benefits  of  the  same  class,  though  perhaps  less  in 
extent,  conferred  by  a  father  who  employed  his  leisure  in  himself 
educating  liis  family,  or  by  a  mother  who  rendered  similar  services. 
Xor  do  Isee  in  what  particular  the  claim  of  a  wife  for  the  loss  of 
a  husband  who,  as  bread-winner  for  his  family,  provided  the  sup- 
plies for  his  household,  differa  from  that  of  a  husband  for  the  loss 
of  a  wife  whose  housewifery  gave  those  supplies  additional  value. 
I  do  not  overlook  the  fact  that  a  great  variety  of  considerations 
must  enter  into  the  estimate  of  the  loss  by  the  death  of  wife  or 
mother ;  some  of  these  were  dwelt  upon  in  the  court  below,  and 
possibly  influenced  the  decision  there  by  reason  of  the  diflSculty 
apparently  inseparable  from  the  inquiry.  The  character  of  the  in- 
fluence likely  to  be  exercised  by  her  over  her  children  ;  the  pos- 
sibility, not  always  hypothetical,  that  tlieir  best  interests  might  be 
better  advanced  by  a  stranger ;  on  the  part  of  a  husband,  the  prob- 
ability of  hifl  widowhood  being  of  short  duration  ;  and  many  other 
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such  considerations  would  unavoidablj  present  themselves.  Bnt 
similar  contingencies  have  to  be  taken  into  account,  no  matter 
which  of  the  relationships  enumerated  in  the  statute  happens  to  be 
in  question.  In  fact,  the  objection  recalls  the  anomalous  state  of 
the  law  before  the  statute,  which  is  justly  denounced  as  a  reproach 
to  our  jurisprudence,  when,  because  of  tne  infinite  value  placed  on 
human  life,  no  damages  at  all  were  given  for  its  destruction. 

It  is,  no  doubt,  the  duty  of  the  courts  to  restrain  jurors,  as  far 
as  may  be  practicable,  from  awarding  damages  in  excess  of  those 
proportioned  to  the  injury  for  which  damages  are  properly  assess- 
able ;  and  the  courts  have,  as  a  rule,  been  vigilant  in  this  respect. 
We  have,  amongst  the  cases  I  have  cited,  several  in  which  verdicts 
of  no  great  magnitude  were  set  aside  as  excessive.  I  have  not 
always  noted  this  circumstance  when  referring  to  the  cases.  We 
have  examples  of  the  same  kind  in  our  own  courts ;  e.ff,^  Secord 
V.  Great  Western  E.  W.  Co.,  15  U.  0.  R.  631 ;  Morley -w.  Great  West- 
ern R.  W.  Co.,  16  XJ.  C.  R.  504 ;  Hutton  v.  Corporation  of  Wind- 
sor, 34  U.  C.  R.  487,  and  other  cases.  But  the  liability  of  the 
power  given  by  the  statute  to  be  abused  cannot  afford  a  valid  aiga- 
ment  against  its  legitimate  exercise. 

At  common  law  a  husband  could  maintain  an  action  for  the  loss 
of  his  wife's  services  caused  by  the  tortious  act  of  another  (Add. 
on  Torts,  4th  ed.,  p.  922),  but  he  could  not  sue  for  the  total  dep- 
rivation of  those  services  consequent  on  her  death.  Baker  v,  Bolton, 
1  Camp.  493 :  *^In  a  civil  court,"  Lord  Ellen  borough  told  the  jnrr 
in  that  case,  ^^  the  death  of  a  human  being  could  not  be  complained 
of  as  an  injury ;  and  in  this  case  the  damages,  as  to  the  plaintifPs 
wife,  must  stop  with  the  period  of  her  existence." 

This  sentence  expressed  the  anomaly  which  Lord  Campbell's  Act 
was  passed  to  remove.  It  did  not  remove  it  in  all  cases,  one  case 
omitted  being  that  of  master  and  servant,  as  was  pointed  out  in  the 
judgment  in  Osborn  v.  Gillett,  L.  R.  8  Ex.  88,  already  cited.  Bnt 
one  case  included  is  that  of  husband  and  wife,  and  the  consequence 
of  that  is  that  the  law  laid  down  by  Lord  Ellenborough  in  JBaker 
V.  Bolton,  1  Camp.  493,  ceased,  on  the  passing  of  that  act,  to  be  a 
reproach  to  English  jurisprudence  so  far  as  it  restricted  the  hire- 
band's  remedy  for  the  loss  of  his  wife's  services  to  the  period  which 
happened  to  intervene  between  the  injury  and  her  death.  Under 
the  statute  he  acquired  a  right  to  damages  of  the  same  character, 
in  consequence  or  her  death,  as  at  common  law  he  could  have  re- 
covered when  they  were  caused  by  an  injury  which  disabled  bnt 
did  not  kill  her. 

The  judgments  delivered  in  Osborn  v.  Gillett,  L.  R.  8  Ex.  88, 
bear  out  this  proposition.  Damages  were  sought  in  that  action  for 
the  death  of  the  daughter  and  servant  of  the  plaintiflE.  The  action 
was  not  under  Lord  Campbell's  Act ;  and  hence  the  common-law 
right  of  master  and  servant  was  all  that  was  in  question.     Bram- 
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well,  B.,  held  that  the  action  lay ;  but  Pigott,  B.,  and  Kelly,  C.  B., 
held  the  contrai-y,  relying  upon  Baker  v.  Bolton,  and  upon  the  in- 
ference founded  on  Lord  Campbell's  Act,  which  i-ecited  the  law  as 
it  had  stood,  and  then  gave  the  new  retnedy  to  a  limited  class  of 
persons.  '*  The  result  is,"  Pigott,  B.,  said,  "  in  my  opinion,  that 
we  are  not  at  liberty  to  disregard  the  law  thus  establisned  so  long 
affo,  and  expressly  i-ecognized  by  tlie  legislature,  nor  in  effect  to 
add,  by  the  decision  of  this  court,  another  clause  to  Lord  Camp- 
bell's  Act ;"  and  Kelly,  C.  B.,  concludes  his  judgment  by  saying : 
^^  Such,  then,  being  the  state  of  the  authorities,  I  agree  with  my 
brother  Pigott  that  we  must  leave  it  to  the  legislature  to  provide 
for  a  case  like  this,  and  that  we  ought  not  to  take  it  upon  ourselves 
to  create  a  new  cause  of  action,  which  would  be  to  make  and  not 
to  expound  the  law." 

Had  the  case  been  for  loss  of  the  services  of  a  wife  caused  by 
her  death,  the  exposition  of  the  law  as  enunciated  in  these  judg- 
ments, and  under  the  statute  which  did  give  a  cause  of  action  to 
the  husband  while  it  stopped  short  of  givmg  it  to  the  master,  must 
have  been  as  contended  for  by  the  present  plaintiff. 

Now,  bearing  in  mind  that  the  nght  of  action  under  the  statute 
does  not  depend  on  the  le^al  rights  existing  between  the  claimants 
and  the  deceased,  as  has  been  more  than  once  decided,  we  can  ap- 
prehend the  effect  of  the  view  I  have  just  put,  as  illustrating  one 
Kind  of  injury  for  which  the  statute  gives  a  remedy, —  £55StS?™ 
namely,  loss  of  service ;  an  injury  not  resulting  from  2?in3amT  S* 
the  legal  ri^ht  of  the  husband  to  the  services  of  his  i^Sn  kot 
wife,  but  simply  from  deprivation  of  the  benefits  SSSrf^**"  ** 
which  would  have  been  enjoyed  or  might  reasonably  have  been 
expected  to  result  from  those  services,  and  therefore  incident  upon 
the  children  as  well  as  upon  the  husband. 

Benefits  of  that  nature  are  of  substantial  value,  and  must  be 
classed  as  ^'  pecuniary  advantages,''  if  that  term  is  comprehensive 
enough  to  include  what,  if  my  argument  is  sound,  is  clearly  within 
the  intention  of  the  act.  If  the  term  is  not  sufiiciently  compre- 
hensive, then,  as  I  before  remarked,  a  better  word  ought  to  be 
chosen. 

There  has  never  been  any  hesitation  in  recognizing  the  right  of 
a  parent  to  recover  under  the  statute  for  loss  of  the  services  of 
a  child^  or  of  a  child  or  a  wife  to  recover  for  the  loss  of  the  ser- 
vices of  a  father  or  husband.  The  right  now  asserted  is  placed  by 
the  statute  on  precisely  the  same  footing ;  and  I  have  not  been  able 
to  see,  from  any  point  of  view,  any  satisfactory  reason  for  ques- 
tioning the  right  either  of  the  husband  or  the  children  of  Mrs. 
Lett  to  recover  for  the  loss  of  the  services  reasonably  to  have  been 
expected  from  her  if  her  life  had  been  continued. 

The  amount  of  the  damage  is  not  complained  of.  I  think  the 
judgment  of  Mr.  Justice  Armour,  in  the  court  below,  puts  the  ap- 
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plication  of  the  statute  to  the  facts  of  this  case  upon  the  proper 
footing,  and  that  we  should  allow  the  appeal,  with  costs. 

Galt,  J. — After  the  best  consideration  I  have  been  able  ^ye  to 
Material  loss,  the  law,  as  laid  dowu  bj  the  numerous  cases  cited  in 
IwBnra^BiSB  the  court  below,  and  by  my  learned  brothers,  it  ap- 
S5d«r"^loS  pears  to  me  that  in  actions  under  Lord  Campbell's  Act 
campb«ll»8act.  ^]^q  right  of  the  administrator  to  recover  is  based,  not 
on  the  mental  sunering,  but  on  the  material  loss  sustained  by  the 
persons  on  whose  behalf  the  suit  is  brought.  If  I  am  correct  in 
this  view,  surely  a  husband  sufiera  a  material  loss  by  the  death  of 
his  wife ;  and,  if  so,  the  amount  of  that  loss  is  to  be  settled  by  the 
verdict  of  a  jury. 

In  the  case  of  Wilkins  v.  Day,  12  Q.  B.  D.  110,  which  is  the 
last  I  have  seen,  the  right  of  the  husband  was  not  even  questioned. 
There  was  no  evidence  whatever  of  what  may  be  called  **  pecuniary" 
as  distinguished  from  ^^ material"  loss.  As  respects  the  children, 
there  can  be  no  doubt  they  sustain  a  material  loss  by  the  death  of 
their  mother.  The  amount  of  that  loss  is  a  question  for  the  jury. 
It  does  appear  to  me  to  be  an  extraordinary  state  of  the  law  to  say 
that  if  a  parent  is  rich  the  children  sustain  no  loss  because  they 
inherit  their  mother's  wealth,  and  if  she  is  poor  they  have  no  daim, 
because  she  had  nothing  to  bequeath.  In  my  opinion^  the  appeal 
should  be  allowed. 

BosE,  J. — The  question  for  decision  is,  can  a  husband  and  his 
Q  v  ■  8  T I  o  V  children  recover  damaj^  against  the  defendants  for 
STATED.  ^i^Q  negligent  killing  of  the  wife  and  mother — she  at 

the  time  of  death  being  en^ged  as  a  prudent  woman  in  taking 
sole  charge  of  the  household  and  housework,  and  disbursing  to  the 
best  advantage  the  income  earned  by  her  husband,  and  lookiDg 
after  the  physical,  mental,  and  it  may  be  moral  wants  of  her  chil- 
dren ? 

Have  the  husband  and  children,  or  any  of  them,  sustained  any 
injury  within  the  meaning  of  Lord  Campbell's  Act  f 

There  is  no  adverse  decision  directly  in  point. 

It  is  said  there  is  no  decision  in  favor  of  the  plaintifis. 

It  has  been  objected  that  if  the  decision  is  in  favor  of  the  plain- 
tiffs it  will  be  adding  another  clause  to  the  act.  If  this  is  so,  the 
plaintiffs  must  fail. 

It  is,  however,  not  quite  accurate  to  say  there  is  no  decision  in 
STATUTE     AND  thc  plaiutiffs  favor,  as  will  more  fully  appear.    The 

AUTHORITIBS  KX-  -r^  «  .»    •      *  * 

AMINK0.  words  of  the  second  section  of  the  act  are,  "  that  every 

such  action  shall  be  for  the  benefit  of  the  wife,  husband,  parent, 
and  child  of  the  person  whose  death  shall  have  been  so  caused, 
and  shall  be  brought  bv  and  in  the  name  of  the  executor  or  admin- 
istrator of  the  person  deceased ;  and  in  every  such  action  the  jury 
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may  give  snch  damages  as  they  may  think  proportioned  to  the  in- 
jury resulting  from  such  death  to  the  parties  respectively  for  whom 
ana  for  whose  benefit  such  action  shall  be  brought." 

These  words  are  also  found  in  the  third  section  of  ch.  128  R.  S.  O. 

It  will  be  be  observed  that  the  persons  to  whom  a  right  of  action 
is  thus  given  are  those  who  stand  in  such  relation  to  the  deceased 
as  might  naturally  and  reasonably  enable  them  to  expect  assistance 
in  any  hour  of  necessity. 

The  claim  in  many  of  the  cases  would  be  founded  entirely  upon 
affection ;  in  hardly  any  could  it  be  said  to  be  a  legal  claim,  i.e., 
cue  that  could  be  enforced  by  legal  proceedings. 

The  word  "injury"  alone  w^ould  certainly  be  broad  enough  to 
include  most  cases,  but  it  received  a  limited  meaning  by  judicial 
interpretation. 

It  was  held  in  Blake  v.  Midland,  18  Q.  B.  93,  not  to  include 
"  mental  sufferings."  This  was  the  decision  in  that  case.  In  reach- 
ing the  conclusion  the  court  expressed  the  opinion  that  the  dam- 
ages must  be  "  confined  to  injuries  of  which  a  pecuniary  estimate 
may  be  made ; "  and  this  opinion  may  be  said  to  be  the  ground  for 
the  conclusion,  for  it  is  stated,  "  as  the  damages  certainly  exceeded 
any  loss  sustained  by  her  admitting  of  a  pecuniary  estimate,  they 
must  be  considered  excessive." 

It  is  clear  that  the  court  were  more  concerned  to  exclude  a  sola- 
tium for  mental  sufferings  than  to  give  a  comprehensive  definition 
of  all  cases  within  the  statute. 

In  the  next  case  of  Franklin  v.  Southeastern  R.  W.  Co.,  3  H.  & 
N-  211,  the  court  held  the  father  (plaintiff)  entitled  to  recover  £75 
for  the  negligent  killing  of  his  son  by  the  defendants.  The  son 
was  of  age,  earning  his  own  wages.  It  is  not  said  that  he  was  liv- 
ing at  home  with  his  father,  or  that  his  father  derived  any  pecuni- 
ary assistance  from  him;  the  only  assistance  he  received  was  that 
he,  plaintiff,  being  light  porter  at  St.  Thomas's  Ilospita],  and  in  the 
habit  of  carrying  up  coals  to  the  wards  of  the  Hospitals,  for  which 
he  was  paid  3s.  6d.  a  week,  and  being  ill,  his  son  '^  had  for  some 
time  past  carried  up  the  coals  for  him." 

The  learned  Judge,  Bramwell,  B.,  left  it  to  the  jury  to  say 
whether  the  plaintiff  had  a  reasonable  expectation  of  any,  and  what, 
pecuniary  benefit  from  the  continuance  of  the  son's  life. 

On  a  motion  to  enter  a  nonsuit,  the  judgment  of  the  court  was 
delivered  by  Pollock,  C.  B.  (it  is  not  said  who  were  sitting,  but  the 
members  of  the  court  at  the  time  were  Pollock,  0.  B.,  Martin, 
Bramwell,  Watson,  and  Channel,  BB.).  The  Chief  Baron  said  : 
''Tlie  statute  does  not,  in  terms,  say  on  what  principle  the 
action  it  gives  is  to  be  maintainable,  nor  on  what  principle  the 
damages  are  to  be  assessed,  and  the  only  way  to  ascertain  what  it 
does  is  to  show  what  it  does  nut  mean." 

This,  as  I  have  pointed  out,  is  apparently  what  the  court  were 
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endeavoring  to  do  in  Blake  v.  The  Midland  R.  W.  Co.,  18  Q.  B.  93. 
He  adds :  "  It  is  also  clear  that  the  damages  are  not  to  be  given  in 
reference  to  the  loss  of  a  legal  right,  for  they  are  to  be  distributed 
among  relations  only,  not  to  all  individuals  sustaining  such  a  loss ; 
and,  accordingly,  the  practice  has  been  to  ascertain  what  benefit 
could  have  been  enforced  by  the  claimant  had  the  deceased  lived, 
and  give  damages  thereby.  If,  then,  the  damages  are  not  to  be  cal- 
culated on  either  of  these  principles,  nothing  remains  except  they 
should  be  calculated  in  reference  to  a  reasonable  expectation  of  a 
pecuniary  benefit  as  of  right,  or  otherwise  from  the  continuance 
of  the  liie.  .  .  .  The  proper  question,  then,  was  left,  if  there  was 
any  evidence  in  support  of  the  affirmative  of  it.  We  think  there 
was.  The  plaintiff  was  old  and  getting  infirm ;  the  son  was  young, 
earning  good  wages,  and  apparently  well  disposed  to  assist  his 
father,  and,  in  fact,  he  had  so  assisted  him  to  the  value  of  3s.  6d. 
a  week.  We  do  not  say  that  actual  benefit  should  have  been  de- 
rived ;  a  reasonable  expectation  is  enough,  and  such  reasonable  ex- 
pectation might  well  exist,  though  from  the  father  being  not  in 
need  the  son  had  never  done  anything  for  him.  On  the  other  hand, 
a  jury  certainly  ought  not  to  make  a  guess  in  the  matter,  but  ought 
to  be  satisfied  that  there  has  been  a  loss  of  sensible  and  appreciable 
pecuniary  benefit  which  might  have  been  reasonably  expected  from 
the  continuance  of  life." 

This  cas0  shows  the  opinion  of  the  court  to  have  been  that : 

1.  The  claim  is  not  based  on  loss  of  a  legal  right ;  good- will  and 
affection  are  its  supports. 

2.  It  must  not  be  founded  on  injury  to  the  feelings. 

3.  It  must  be  founded  on  pecuniary  loss. 

4.  The  damages  must  be  calculated  in  reference  to  a  reasonable 
expectation  of  pecuniary  benefit. 

6.  It  is  not  necessary  to  show  any  benefit  actually  received ; 
.  Or  a  present  need  of  assistance ; 

7.  Or  a  certainty  of  future  need. 

8.  Evidence  of  good-will  is  evidence  upon  which  a  reasonable 
expectation  may  be  founded. 

9.  Assistance  in  performing  labor,  the  remuneration  for  which 
goes  to  the  claimant,  is  pecuniary  assistance. 

10.  Certainty  of  permanent  pecuniary  resource  on  the  part  of 
the  deceased  need  not  be  proved.  Wages  and  ability  to  earn  them 
at  the  time  of  death  constituted  the  evidence  in  this  case. 

In  Dalton  v.  Southeastern  K.  W.  Co.,  4  C.  B.  N.  S.  296,  Willes, 
J.,  speaks  of  Franklin  v.  Southeastern  R.  W.  Co.,  being  decided 
"  witli  our  entire  concurrence." 

Duckworth  v.  Johnston,  4  H.  &  N.  653,  lays  down  no  new  prin- 
ciple, but  is  interesting  as  illustrating  the  right  of  a  jury  to  estimate 
damages  without  distinct  evidence  of  value,  drawing  on  their  own 
common  judgment  to  supply  the  requisite  information.     The  evi- 
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dence  disclosed  that  the  deceased  son  was  earning  46.  a  week  which 
went  into  the  common  fnnd ;  that  the  father  bore  the  expenses 
of  his  board,  clothes,  etc.  Ko  evidence  was  given  as  to  the  cost, 
which  most  of  course  be  deducted  to  ascertain  the  loss  sustained. 
Pollock,  C.  B.,  said :  "  But  as  to  that  the  jury  wei-e  better  able 
to  judge  than  we."  Martin,  B. :  "  It  was  argued  that  it  ought  to 
have  been  proved  that  the  cost  of  boarding  and  clothing  the  boy 
did  not  exceed  4s.  a  week  ;  but  that  was  a  question  for  the  jury  to 
determine." 

In  Bramall  v.  Lees,  29  L.  T.,  pp.  82,  111,  166,  a  verdict  in  favor 
of  the  father  was  sustained.  Tne  deceased  was  twelve  years  of 
age — living  at  home — getting  nothing,  and  pecuniarily  a  burden  to 
her  parents.  It  was  said  she  might,  m  the  course  of  a  year  or  so, 
have  gone  to  work  in  a  factory  near  by,  and  taken  back  money  as 
her  earnings  for  the  parents.  The  verdict  was  for  £15,  Pollock, 
C.  B.,  having  intimated  to  counsel  for  defendant  that  the  court 
entertained  no  doubt  about  the  plaintiffs  right  to  hold  his  verdict ; 
the  rule,  although  granted,  was  not  taken  out. 

This  case  adds  the  further  proposition  which  may  be  numbered. 

11.  The  fact  that  the  deceased  was,  at  the  time  of  death,  a  recip- 
ient of  benefits,  and  could  not  be  capable  of  rendering  any  as- 
sistance for  some  considerable  time,  does  not  entitle  defendant  to 
have  the  case  withdrawn  from  the  jury. 

This  case  further  illustrates  the  impossibility  of  laying  down 
any  exact  rules  to  guide  juries  in  the  ascertainment  of  the  amount 
of  damages. 

.  Pym  V.  The  Great  Northern  E.  W.  Co.,  2  B.  &  S.  769,  is  fully 
digested  by  Mr.  Justice  Armour  in  the  court  below.  It  gives  an 
additional  direction  to  the  jury.  On  the  trial  Lord  Chief  Justice 
Cockburn  told  the  jury  that  they  "  might  take  into  consideration 
the  loss  of  the  advantages  of  superior  education,  social  position, 
and  personal  comfort,  oi  which  the  father's  income,  had  lie  lived, 
would  have  secured  the  benefit  and  enjoyment  to  the  family," 
etc.  The  same  learned  Chief  Justice,  in  giving  the  judgment  of 
the  court  on  motion  to  enter  verdict  for  defendants  or  nonsuit, 
said  that  '^the  loss  of  these  advantages  is  one  which  is  capable  of 
being  estimated  in  money;"  in  other  words,  as  a  pecuniary  loss. 

Proposition  12  may  be  stated  thus: — The  loss  of  the  advantages 
of  superior  education,  social  position,  and  personal  comforts  consti- 
tutes an  injury  capable  of  being  estimated  in  money. 

He  also  sajrs,  p.  768:  "We  are  not  insensible  to  the  argument 
ab  mcanventenhj  founded  on  the  very  serious  consequences  which 
might  ensue  to  a  railway  company  in  the  event  of  a  fatal  accident 
happening,  from  negligence,  to  an  individual  of  very  large  fortune. 
But  we  think  this  is  rather  for  the  consideiation  of  the  legisla- 
ture, as  to  whether  any  limit  should  be  put  to  the  liability,  than 
for  us."  In  the  same  case  in  the  Exchequer  Chamber,  4  B.  &  S. 
21  A.  ft  E.  R  Cas.— 18 
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p.  506,  Erie,  C.  J.,  says :  "  On  the  second  point,  also,  Mr.  Hawkins 
failed  in  his  argnment.  He  contended  that  the  whole  estate  of  the 
deceased  passed,  at  his  death,  to  the  class  of  relatives  whom  the 
statute  meant  to  protect ;  and  as  they  got  the  whole  estate  among 
them,  no  loss  was  cansed  to  them  bj  his  death.  The  remedy,  how- 
ever, given  by  the  statute  is  not  given  to  a  class,  bnt  to  individuals ; 
for,  by  sec.  2,  '  the  jury  may  give  such  damages  as  they  may  think 
proportioned  to  the  injury  resulting  from  such  death  to  the  par- 
ties respectively  for  whom  and  for  whose  benefit  such  action  shall 
be  brought.'  This  requires  the  jury  to  consider  how  eAch  of  the 
parties  is  situated,  and  how  the  interest  of  each  is  affected.  If 
this  is  so,  the  younger  children  have  lost  by  the  death  of  their 
father." 

This  opinion  is  expressed,  because  the  fund  was  resettled  so  as 
to  give  the  younger  children  the  right  to  share  in  only  a  portion 
of  the  income.  It  will  be  observed  that  they  were,  before  the 
father's  death,  dependent  upon  his  bounty ;  that  the  fund,  to  a 
great  extent,  after  his  death  remained  with  the  mother  and  eldest 
brother,  and  that  it  did  not  appear  that  it  would  not  be  still  shared 
in  common,  or  that,  as  a  matter  of  fact,  the  children  would  have 
any  the  less  the  advantages ;  and  yet  the  court,  upon  counsel  for 
the  children  accepting  £1000  for  each  of  the  children'  instead  of 
£1500,  refused  even  to  give  a  new  trial. 

Reference  to  Sedgwick  on  Damages,  7th  ed.  (1880),  p.  644,  2d 
vol.,  will  show  that  in  some  of  the  States  the  damages  are  limited 
to  $5000 :  this  limit  seems  to  apply  only  in  case  of  death. 

The  case  of  Hetherington  v.  The  Northeastern  R.  W.  Co.,  9  Q.  B. 
D.  160  (1882),  is  very  like  Franklin  v.  Southeastern  R.  W.  Co.,  3  H. 
&  N.  211  (1858),  and  shows  that  in  the  nearly  quarter  of  a  century 
which  had  elapsed  since  that  decision  the  principles  it  laid  down 
had  not  been  shaken. 

In  this  later  case  the  evidence  was  as  follows :  "  The  deceased 
was  my  son ;  he  was  twenty-nine  years  old  ;  he  gave  me  a  portion 
of  his  earnings  when  I  wanted  it ;  I  am  nearly  blind,  and  injured 
in  my  leg  and  hands  ;  my  son  used  to  contribute  to  my  support; 
I  work  when  I  can ;  I  am  not  so  able  to  work  as  I  used  to  be ;  I 
am  fifty-nine;  my  son  was  not  married.  Gross-examined. — Five 
or  six  years  ago  I  was  out  of  work  for  six  months,  and  my  son  was 
very  kind  to  me  and  helped  me.  Re-examined. — He  was  always 
kind  to  me ;  I  have  never  had  money  from  him  siuce." 

Upon  this  evidence  the  County  Court  Judge  ruled  that  there 
was  not  sufficient  evidence  of  pecuniary  injury,  and  nonsuited  the 
plaintiff.  A  rule  nisi  had  been  obtained  for  a  new  trial  on  the 
ground  of  misdirection.  In  showing  cause,  counsel  for  defendant 
said :  "  It  was  admitted  by  the  father  that  the  son  was  not  contrib- 
uting to  his  support  at  the  time  of  his  death,  and  had  not,  in  fact, 
*  assisted  him  for  five  or  six  years.     The  mere  relation  of  parent 


HUSBAITD  MAT 
RaCX>VKB  FOE 
mXIHOOF^ 


DEATH — WIFB — DAMAGES.  196 

and  child  cannot  give  rise  to  the  presumption  that  the  child  will 
give  pecuniary  assistance  to  the  parent,  and  from  the  fact  that  five 
years  before  tlie  son  Tissisted  his  father  pecaniarilj  no  reasonable 
inference  arises  with  regard  to  the  probability  of  his  doing  so 
again." 

The  rule  was  made  absolute  without  calling^  upon  the  plaintiff's 
counsel  to  support  it. 

Certain  observations  of  Pigott,  0.  B.,  in  London  v.  Great  South- 
ern and  Western  R.  W.  Co.,  Ir.  R.  16  C.  L.  416,  may  be  of  assistance 
in  ascertaining  tlie  province  and  powere  of  a  jury  in  such  cases. 
"  As  to  the  probable  performance  of  those  duties  the  jury  were 
entitled  to  apply  their  own  experience  and  knowledge  oi  lite,  and 
to  consider  tne  habits  of  the  peasantry  of  the  country,  and  the 
probable  amount  of  assistance  and  support  which  a  widow  might 
fairly  and  reasonably  expect  from  a  son." 

Endeavoring  to  apply  the  principles  to  be  gathered  from  the 
above  cases : 

First,  as  to  the  claim  of  the  husband — The  claim  stands  upon  as 
high  ground  as  by  a  father  for  the  death  of  a  son.  We 
have  seen  that  assistance  in  the  performance  of  labor, 
the  remuneration  for  which  goes  to  the  father,  is  pe- 
cuniary assistance. 

Does  not  a  frugal,  careful,  loving  wife,  by  attending  to  the  house- 
hold duties,  disbursing  the  earnings  of  the  husband  with  care  and 
discretion,  watching  the  servants  to  see  that  waste  is  not  com- 
mitted, repairing  the  clothes  of  husband  and  children  so  as  to 
make  them  more  lasting,  and  by  a  thousand  and  one  other  ways 
which  will  suggest  themselves  to  the  mind,  render  pecuniary  as- 
sistance to  the  nusband  as  certainly  as  if  she  went  out  from  home 
and  earned  money  and  brought  it  into  the  common  fund  ? 

Applying  our  common  every-day  knowledge  of  life,  we  know 
that  a  husband  with  a  frugal,  careful  wife  will  have  a  neat,  com- 
fortable home,  a  well-spread  table,  cleanly,  well-dressed  children  ; 
while  another,  with  the  same  amount  of  income,  who  has  lost  his 
wife  and  has  to  trust  his  home  and  family  to  hirelings,  will  have 
a  comfortless,  untidy  home,  an  ill-prepared  table,  and  slovenly 
children,  and  run  into  debt.  Is  there  room  for  doubt  on  such  a 
question  ?  Would  not  the  removal  of  such  a  wife  be  a  loss  to  a 
man  of  "personal  comforts,"  and  constitute  an  injury  which  a  jury 
can  estimate  in  money?  The  son  performs  labor  which  brings  in 
money,  and  by  the  money  the  father  secures  personal  comforts. 
The  wife  labors  and  manages  the  moneys  brought  in  by  the  hus- 
band so  as  to  provide  for  his  personal  comforts.  Is  there  any  real 
distinction  ? 

We  are  told  you  cannot  measure  affection  in  money,  and  the  wife 
can  be  only  looked  upon  as  a  person  performing  certain  duties 
which  may  be  performed  by  others,  and  perhaps  better  performed. 
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While  affection,  and  its  loss  as  snch,  cannot  be  measured,  it  is  clear 
that  affection  is,  in  most  cases  arising  under  the  statute,  the  ground 
upon  which  is  based  the  reasonable  expectation  of  assistance.  What 
hope  would  a  father  have  of  assistance  from  an  unkind  son  who 
had  proven  that  he  had  banished  all  filial  love  ?  Apart  from  the 
question  of  wages  to  be  paid  to  a  housekeeper,  it  seems  so  me  that 
it  is  affection  which  makes  the  services  of  a  wife  of  greater  finan- 
cial value  to  a  husband  than  the  services  of  a  housekeeper. 

In  the  judgment  of  Bramwell,  B.,  in  Osborne  v,  Gillett,  L.  R.  8 
Ex.  88,  it  is  said  that  "  it  is  obvious  that  the  case  of  master  and 
servant  raises  a  different  question  from  that  of  wife  and  husband." 
This  language  is  referred  to  by  the  learned  Chief  Justice  of  On- 
tario, presiding  in  the  court  below.  I  think  we  may  draw  a  differ- 
ent meaning  from  it  to  what  he  does. 

Between  master  and  servant  the  only  tie  is  that  of  service  rendered 
for  hire  or  reward.  While,  of  course,  a  good  servant  may  have  an 
affection  for  his  or  her  master,  and  render  willing  service,  a  good  masr 
ter,  on  the  other  hand,  would  take  care  to  exact  no  service  for  which 
he  gives  no  remuneration.  On  the  other  hand,  while  services  are  ren- 
dered by  a  wife  to  her  husband  and  to  her  children,  the  induce 
ment  is  love  and  affection.  What  limit  is  there  to  such  service? 
The  limit  is  measured  by  the  love  and  affection,  and  such  a  wife 
and  snch  a  mother,  nerved  by  love,  renders  service  which  money 
cannot  buy,  and  the  deprivation  of  which  results  in  loss  of  per- 
sonal comfort. 

It  seems  to  me,  therefore,  it  may  well  be,  that  for  the  death  of 
a  servant  the  master  may  not  have  an  action,  as  such  service  may 
be  obtained  for  a  similar  wage,  and  yet  a  husband  may  have  an 
action  for  injury  sustained  in  the  removal  of  a  wife  whose  death 
may  cause  great  loss  and  injury.  While  Osborne  v.,  Gillett,  L.  R. 
8  Ex.  88,  decides  that  a  master  cannot  recover  for  the  loss  of  a  ser- 
vant by  death,  it  seems  clear  that  it  does  not  affect  the  considera- 
tion of  this  case. 

The  declaration  was  for  loss  of  service  and  burial  expenses.  It 
was  by  the  father  as  master,  not  as  administrator,  nor  under  Lord 
Campbell's  Act,  nor  was  the  line  of  cases  which  have  been  cited  to 
us  referred  to  in  any  way.  I  am  glad  it  does  not  control  us  in  con- 
sidering this  case — as  I  may  perhaps  venture  to  say  that  the  reason- 
ing in  Baron  Bramwell's  dissentient  judgment  is  convincing  to  my 
own  mind. 

The  father  of  a  family,  discharging  the  duties  of  his  position, 
must  either  have  some  one  to  take  care  of  his  children  or  take  care 
of  them  himself.  If  he  stays  at  home  and  takes  care  of  them  him- 
self, he  cannot  go  out  and  earn  money  for  their  maintenance. 
If,  therefore,  his  wife  stays  at  home  and  discharges  the  household 
duties  and  enables  him  to  go  out  and  earn  money,  does  she  not  af- 
ford him  pecuniary  assistance  as  surely  as  the  son  who  carried  up 
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the  coals  for  which  tlie  father  received  remnneration  ?  I  think  I 
may  adopt  the  language  of  Bramwell,  B.,  in  Osborne  V.  Gillett 
(p.  99):  ^^In  this  case  it  seems  to  me  that  the  principle  the  plain- 
tiff relies  on  is  broad,  plain,  and  clear,  viz., — that  he  sustained  a  dam- 
age from  a  wrongful  action  for  which  the  defendant  is  responsible ; 
that  the  defendant,  to  establish  an  anomalous  exception  to  this  rule, 
for  which  exception  he  can  give  no  reason,  shoula  show  a  clear  and 
binding  authonty  either  bv  express  decision  or  a  long  course  of  uni- 
form opinion  deliberatelv  formed  and  expressed  by  English  lawyers 
or  experts  in  the  Englisn  law.     I  find  neithen" 

The  claim  of  a  husband  for  loss  of  a  wife  is  not  a  singular  one  in 
England. 

Ci  the  cases  referred  to  in  the  judgment  below,  of  Cotton  v. 
Wood,  8  C.  B.,  N.  S.  568 ;  Condhff  v,  Condliff,  22  W.  R.  326 ; 
Evans  v,  Brend,  Law  Times,  July  8,  1882,  the  courts  had  an  op- 
portunity of  stating  that  such  an  action  could  not  be  entertained, 
and  yet  we  do  not  find  any  such  question  raised. 

The  want  of  authority  is  authority  for  the  proposition,  for  it 
seems  to  ine,  with  great  defei*ence,  that  to  hold  in  favor  of  the 
plaintiff  will  not  be  to  add  a  clause  to  the  act,  but  that  a  contrary 
decision  would  be  to  declare  that  this  case  is  one  which  is  to  be 
excluded  from  the  provisions  of  an  act  which  is  wide  enough  in 
terms  to  cover  the  case.  It  will  be  remembered  that  the  decisions 
have  not  been  to  determine  what  cases  are  to  be  held  as  coming 
within  the  act,  but  rather  what  cases  are  to  be  held  as  not  coming 
within  the  act.  Therefore,  if  actions  were  brought,  as  it  appears 
they  have  been,  to  recover  for  the  injury  occasioned  by  the  death 
of  a  wife,  and  the  decision  was  in  favor  of  her  administrator,  it 
probably  would  not  excite  attention  or  be  reported.  On  the  other 
liand,  if  the  decision  had  been  adverse,  it  would  be  another  case  de- 
termined not  to  be  within  the  act. 

I  think  I  am  drawing  the  correct  inference,  because  I  find  that 
in  Condliff  v.  Condliff,  which  was  an  action  by  the  son  against  the 
father  for  his  portion  of  £5000,  recovered  by  the  father  as  admin- 
istrator  of  his  wife — under  Lord  Campbell  s  Act — for  the  benefit 
of  himself  and  his  children,  it  appears  that  the  defendants  in  the 
original  action,  i,e.,  the  Southeastern  Ry.  Co.,  allowed  judgment 
to  go  by  default  of  a  plea,  and  the  damages  were  ordered  to  be  as- 
sessed, but  before  the  inquiry  was  made  negotiations  resulted  in  a 
consent  order  for  £5000. 

It  will  be  noted  that  the  defendant  company  was  the  same  com- 
pany that  was  defendant  in  the  early  suit  of  Franklin  v.  South- 
eastern R.  W.  Co.,  and  Dalton  v.  Southeastern  R.  W.  Co. 

Reference  to  the  report  of  Evans  v.  Brend  shows  that  tjie  facts 
were  these :  "  The  plaintiff's  wife,  a  woman  between  fifty  and  sixty 
years  of  age,  was  crossing  Endell  Street  at  eleven  o'clock,  on  the 
25th  of  March,  1882,  when  she  was  knocked  down  by  a  hansom- 
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cab,  and  received  injuries  from  which  she  died  very  shortly  after- 
wards." 

I  wonld  conchide  from  the  report  that  the  parties  were  in  very 
hunlble  circnmstances,  as  the  hnsband  was  not  represented  by  a 
solicitor  at  the  inquest,  and  a  certain  person  from  the  office  of  a 
legal  firm  ^^  tapped  him  on  the  shoulder  and  said,  '  I  am  watching 
the  case  for  you.'"  This  appears  to  have  been  the  mode  of  ob- 
taining the  retainer,  and  we  are  not,  therefore,  surprised  to  find  the 
note  of  the  case  under  the  head  "  Speculative  Actions." 

It  wonld  seem  as  if  such  a  case  afforded  the  facts  necessaiy  to 
raise  the  questions  raised  here;  but  if  so,  they  were  not  thought  of 
enough  importance  to  merit  reporting. 

So  also  Cotton  v.  Wood,  where  the  case  went  off  on  another 
point,  and  no  discussion  arose  on  the  questions  presented  to  us  for 
decision. 

In  the  nature  of  things,  actions  by  the  husband  for  the  injuries 
sustained  by  the  death  of  a  wife  would  be  much  less  frequent  than 
by  a  wife  for  the  death  of  a  husband. 

The  observations  of  Pollock,  0.  B.,  in  Gillard  v,  Lancashire  & 
Yorkshire  R.  W.  Co.,  12  L.  T.  356,  need  not  be  questioned.  His 
words,  interweaving  question  and  answer,  are :  "  Clearly  a  widower 
would  not  be  entitled  to  sue  for  the  loss  of  the  society  and  comfort 
of  his  wife,  unless  her  death  is  the  cause  of  a  pecuniary  loss  by  the 
husband."  This  is  not  very  accurate  language,  and  in  all  prob- 
ability would  not  have  appeared  but  for  the  somewhat  loose 
manner  which  resulted  from  hurried  answers  given  to  somewhat 
hastily,  put  questions  by  counsel  during  the  argument.  The  exact 
question  was:  ''In  that  view,  a  widower  would  not  be  entitled  to 
sue  for  the  loss  of  the  society  and  comfort  of  his  wife  ?"  The 
answer :  ''  Certainly  not,  unless  her  death  is  the  cause  of  a  pecuniary 
loss  by  the  husband." 

Is  not  the  fair  meaning  "  CertainW  not,  but  he  may  if  her  death 
is,  etc."  ?  This  is  consistent  with  all  the  cases,  and  leaves  to  be  de- 
termined in  each  case  whether  there  is  or  is  not  any  pecuniary 
loss. 

It  would  be  clear  that  if  a  pension  were  lost  by  the  death  of  a 
wife  there  would  be  pecuniary  loss.  It  is  equally  clear  that  the 
poorest  peasant  '^  who  may  lose  nothing  at  all  by  the  death  of  his 
wife  cannot  sue  at  all.*' 

What  the  learned  Chief  Baron  was  desirous  of  excluding  was 
damages  for  wounded  feelings.  He  says :  "  I  think  it  is  utterly 
impossible  for  a  jury  to  estimate  any  sum  as  a  compensation  for 
the  injured  feelings  of  the  survivors."  He  also  savs:  *'I  have 
frequently  expressed  this  opinion,"  referring  to  similar  language. 
It  will  be  remembered  that  he  presided  in  Franklin  v.  Southeast- 
ern R.  W.  Co.,  and  Duckworth  v.  Johnston,  and  from  these  his 
fully  considered  opinion  may  be  gathered. 
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I  am  therefore  of  the  opinion  that  whenever  a  wife  is  killed, 
and  snch  facts  as  to  her  life  and  conduct  and  relation  to  her  hus- 
band and  his  affairs  are  laid  before  a  jury  as  enable  a  jury  to  bring 
to  bear  their  common  knowledge  of  the  affairs  of  life,  and  to  come 
to  the  conclusion  either  that  Iiis  income  is  lessened  or  expenditure 
increased  so  as  in  effect  to  lessen  his  income,  or  that  it  is  less  likely 
that  it  will  be  frugally  expended  in  such  a  way  as  to  surround  him 
with  home  enjoyments,  so  that  by  Ler  removal  his  personal  comfort 
will  be  interfered  with, — ^in  such  a  case  the  husband  has  given  evi- 
dence of  having  sustained  an  injury  within  the  meaning  of  the 
statute,  and  the  jury  must  be  left  to  give  such  damages  as  they 
think  proportioned  to  the  injury  sustained. 

The  principles  I  have  endeavored  to  ascertain  from  the  de- 
cisions seem  to  me  equally  applicable  to  the  claims  of  the 
children. 

Bearing  in  mind  that  while  affection  is  not  to  be  estimated  in 
money,  and  that  without  affection  or  good-will  it  is  difficult  to  find 

(rronnd  for  the  claim  to  rest  upon,  it  is  clear  that  if  a  careful, 
oving  mother  is  taken  away  from  a  family  of  children  they  must 
suffer  an  injury.  We  have  seen  that  the  jury  may  look  at  loss  of 
personal  comfort.  Who  will  look  so  carefully  after  the  children's 
personal  comfort  as  an  affectionate  mother  1  The  money  which 
she  might  expend  upon  herself  is  oftentimes  placed  aside  to  pur- 
chase needed  comforts  for  her  child.  Who  in  the  hour  of  sickness 
will  watch  with  such  self-sacrificing  care,  oftentimes  giving  her  life 
to  save  her  child's  life  ? 

We  have  seen  that  the  loss  of  the  advantage  of  superior  educa- 
tion may  be  considered ;  and  I  suppose,  also,  the  loss  of  the  ad- 
vantage of  education,  primary  as  well  as  superior. 

Is  it  likely  that  any  one  will  so  well  look  after  the  training  of  a 
child  as  a  thon^htful,  affectionate  mother ;  see  that  the  school  is 
regularly  attended,  and  the  home  lessons  carefully  prepared  ? 

The  loss  of  socisd  position  may  also  be  regarded.  If  a  child  is 
well  looked  after  at  iiome,  its  person  kept  neat,  its  habits  watched, 
and  its  manners  well  formed,  will  not  its  social  position  be  ad- 
vanced ?  If  the  father's  income  is  so  disbursed  by  the  mother  as 
to  enable  her  to  procure  for  the  children  greater  comforts  than  if  it 
were  wasted,  do  they  not  derive  personal  benefit? 

I  quite  agree  that,  to  quote  the  words  of  the  learned  Chief  Jus- 
tice m  the  court  below,  "  the  differences  between  a  good  and  lov- 
ing mother  and  a  careless,  indifferent  mother  would  have  to  be 
considered  ;"  but  is  that  different  from  considering  whether  a  son 
is  good  and  loving  or  careless  and  indifferent?  There  may  be 
many  a  case  where  the  children's  temporal,  and  it  may  be  eternal, 
interests  would  be  advanced,  so  far  as  man  can  judge,  by  the  death 
of  a  mother ;  but  so  there  might  be  by  the  death  of  a  father." 
These  are  facts  to  be  considered  by  the  jury,  and  henee  is  most 
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pertinent  the  lanffuage  of  Pigott,  C.  B.,  above  qaoted,  that  the 
jury  were  entitled  to  apply  their  own  experience  and  knowledge 
of  life,  and  to  consider  tne  habits  of  the  class  from  which  the  par- 
ties were  drawn. 

The  children  might  noi  at  the  time  of  death  be  in  need  of  any 
assistance,  and  yet,  according  to  the  rules  laid  down,  the  jury  are 
entitled  to  consider  whether  if  the  need  should  arise  they  would 
have  a  reasonable  expectation  of  assistance. 

With  great  deference,  I  think  the  observation  of  the  learued 
Chief  Justice  that  the  jury  would  have  to  consider  "  whether  the 
the  care  and  training  of  the  deceased  parent  could  not  be  obtained 
from  some  other  source,  much  to  the  advantage  of  the  children," 
should  be  somewhat  guarded. 

In  the  event  of  it  being  shown  that  the  deceased  parent — say 
mother — was  careful,  and  so  performed  household  auties  as  to 
minister  most  carefully  to  the  personal  interests  of  her  children, 
and  that  since  her  death  they  had  not  been  so  comfortable  for  want 
of  some  one  to  guard  these  interests,  could  the  jury  be  told  that 
they  must  speculate  on  the  chances  of  a  kind  and  attentive  honfie- 
keeper  or  an  affectionate  stepmother  being  provided,  any  more 
than  if  the  deceased  mother  had  been  an  annuitant ;  that  they  most 
consider  the  chances  of  the  father  marrying  a  second  wife  with  a 
large  annuity ;  or,  in  case  of  an  accident  by  which  a  man  was  phys- 
ically disabled  from  plying  his  trade,  could  a  jury  be  told  that  he 
might  now  be  forced  into  another  business  much  more  remuner- 
ative, and  hence,  in  all  probability,  he  would  suffer  no  injury,  bnt 
the  accident  would  prove  a  blessing  in  disguise  ? 

Of  course  a  jury  would  look  at  all  the  suiTOunding  circum- 
stances, and  if  tnev  felt  there  was  no  loss  they  would  say  so ;  bnt 
if  there  was,  then  it  would  be  no  less  a  present  loss,  because  among 
the  chances  of  the  future  it  might  prove  a  gain. 

If  one  can  recover  damages  for  physical  injuries  which  incapac- 
itate him  in  some  degree  from  physical  labor,  cannot  damages  be 
recovered  for  injury  to  the  mental  being  which  renders  the  mind 
less  active  ?  If,  as  is  suggested  in  the  Tilley  case,  cited  in  the  court 
below,  a  person  under  obligation  to  furnish  a  minor  with  instruc- 
tion is  liable  to  damages  for  neglect  of  duty, — and  surely  he  would 
be, — is  not  the  person  who  removes  one  who  can  best  tutor  the 
mind  and  train  the  body  liable  in  damages  ?  Are  there  not  times 
in  the  life  of  a  girl  when  a  mother's  watchful  care  and  training  are 
all-important  to  not  only  her  mental  and  moral  nature,  but  also  to 
her  physical  being  ?  Is  one  who  negligently  deprives  her  of  such 
a  guardian  not  to  answer  for  it  in  damages? 

I  refer  also  to  the  American  decisions  cited  in  the  judgment  of 
his  Lordshfp  the  Chief  Justice  and  Mr.  Justice  Armour. 

I  thing  the  facts  in  this  case  rendered  it  necessary  to  submit  the 
case  to  the  jury,  and  that  the  learned  Judge  at  the  trial  could  not 
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have  noDsaited.  I  think  he  conld  not  have  withdrawn  the  con- 
sideration of  the  changed  position  of  the  children  with  reference 
to  the  mother's  property,  if  the  evidence  had  justified  it,  the  jury 
might  have  found  that  the  father  would  not  have  so  bountifully 

{provided  for  the  children  as  the  mother.  I  think  the  verdict  in 
avor  of  the  father  and  children  justified  by  the  evidence.  I  have 
been  in  some  doubt  as  to  the  damages ;  but  by  what  rule  can  I  be 
giiided  to  enable  me  to  say  that  they  are  excessive,  and  so  excessive 
as  to  demand  a  new  trial  ? 

The  jurv  are  to  determine  the  question,  not  I.  They  are  to 
hear  such  facts  as  may  be  given  in  evidence,  and  to  apply  their 
own  experience  and  knowledge  of  life,  and  to  consider  the  habits 
of  the  family.  How  can  I  tell  what  information  they  derived  from 
such  knowledge  and  experience  ?  They  may  have  brought  to  bear 
knowledge  I  never  had,  and  experience  I  could  not  obtain.  How, 
then,  can  I  interfere  ?  If  I  did,  what  am  I  to  suggest  to  be  told 
to  them  at  the  next  trial  ?  If  the  case  were  sent  down,  and  it  hap- 
pened that  the  jury  incidentally  learned  the  amount  now  awarded, 
and  that  this  court  thought  such  amount  excessive,  and  should  ask 
for  guidance  to  enable  them  to  bring  the  amount  within  what 
would  be  thought  just  by  the  court,  what  direction  could  be  given  t 
In  my  opinion,  the  verdict  must  stand. 

It  does  not,  therefore,  become  necessary  to  consider  the  question 
stoutly  argued  by  Mr.  Osier,  that  the  court  below,  on  a  motion  for 
a  new  trial,  had  no  power  to  enter  a  nonsuit.  The  other  questions 
were  disposed  of  in  the  court  below  in  the  plaintiff's  favor,  and  I 
think  the  decision  as  to  them  cannot  successfully  be  attackenl. 

I  am  of  the  opinion  that  the  appeal  should  be  allowed,  with 
coets,  and  the  motion  in  the  court  oelow  be  dismissed,  with  costs. 

Maasure  of  Damages  in  Statutory  Actions  to  Recover  for  Unjustfiable 
Homieidei — This  subject  is  fully  discussed  and  the  authorities  upon  it  fully 
collected  in  the  note  to  Lehigh  Iron  Co.  v,  Rupp,  7  Am.  &  £n^.  R.  R.  Cas.  82. 

Notes  of  Recent  Caset« — ^T^^  following  cases  have  been  decided  since  that 
note  was  made:  Burlington,  C.  R.  &  N.  R.  R.  Co.  v.  Coates,  Admx.,  15  Am. 
A  JBng.  R  R  Cas.  165,  where  it  was  held  that  life-tables  were  admissible  in 
evidence  to  show  the  probable  duration  of  the  Life  of  a  person  of  decedent's 


In  Little  Rock  A  Fort  Smith  R.  R.  Co.  v.  Barker,  89  Ark.  491;  s.  c,  19 
Am.  A  Eng.  R.  R  Cas.  195,  it  was  held  that  where  the  decdent  was  a  child 
too  young  to  be  of  value  pecuniarily  to  its  parents  they  were  entitled  to  re- 
oorer  what  the  child's  services  probably  would  have  been  worth  during 
minority,  less  the  expense  of  its  support  during  that  period ;  and  that  the 
jory  conld  assess  such  damages  without  any  evidence  having  been  offered  as 
to  what  the  value  of  the  service  of  the  particular  child  would  have  been 
likely  to  be  (on  this  last  point  there  was  a  dissenting  opinion).  The  same 
principle  was  laid  down  in  Helton  v.  Daly,  Admz.,  106  III.  181,  188.  But  see 
Houston  &  T.  C.  Ry.  Co.  e.  Cowser,  57  Tex.  298. 

In  St.  Louis,  I.  M.  &  8.  R.  R.  Co.  v.  Freeman,  86  Ark.  41 ;  s.  c,  4  Am.  & 
'Rug.  R.  R  Cas.  608,  it  was  held  that  a  father  could  not  recover  damages  for 
the  peculiar  value  that  decedent  child's  services  would  have  been  to  him  on 
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account  of  the  peculiar  confidence  he  would  have  had  in  the  child  by  reason 
of  its  relationship  to  him. 

In  Atchison,  T.  &  8.  F.  R.R.  Co.  v.  Brown,  Admr.,  16  Hun,  448,  it  was 
held  that  the  measure  of  damages  was  the  loss  of  the  surylYors,  not  the  loss  of 
the  decedent;  that  that  involves  not  merely  the  probable  accumulations  of 
the  deceased,  but  the  probability  of  the  benefit  of  such  accumulations  inuring 
to  the  survivors.  That,  hence,  the  fact  that  the  next  of  kin  (decedent's  mothei^ 
was  comfortably  off  must  be  taken  into  account  in  assessing  damages. 

The  contrary  view  is-  held  in  Owen  v.  City  of  Chicago,  10  Brad.  466 ;  111. 
Central  R.  R.  Co.  v,  Bache,  Admx.,  55  111.  379. 

In  Houghkirk  v.  President,  etc.,  of  the  Delaware  &  Hudson  Canal  Co., 
92  N.  Y.  219,  it  was  held  that  it  was  the  duty  of  the  Supreme  Court  to  revise 
verdicts  and  to  award  new  trials  when  they  are  excessive,  and  that  it  is  not 
excused  from  this  duty  by  the  vagueness  and  uncertainty  of  the  elements  en- 
tering into  the  measure  of  damages  in  actions  brought  under  the  statute  to 
recover  for  unjustifiable  homicide. 

In  Collins  v,  Davidson,  Admr.,  19  Fed.  Repr.  88,  it  was  held  that  pecuniary 
advantages  which  would  probably  have  accrued  had  not  decedent  been 
killed  may  be  allowed  in  damages. 

In  Board  of  Commissioners  of  Howard  County  v.  Legg,  Adou:.,  98  Ind.  528, 
it  was  held  that  a  wife  could  recover  no  damages  for  the  loss  of  the  com- 
panionship of  her  husband — ^that  not  beinff  a  pecuniary  loss. 

In  Quinn,  Admr., «.  Power,  20  Hun.  188,  it  was  held  that  although  it  is  com- 
petent to  show  the  character  of  the  deceased  for  industry  and  active  kind- 
ness towards  his  relatives,  it  was  improper  to  admit  evidence  of  particular 
acts  or  facts  showing  such  character.  (See  Atchison,  T.  &  S.  F.  R.  R  Co. 
D.  Brown,  Admr.,  9upra.) 

In  Beems,  Admr.,  v,  Chicago,  Rock  Island  A  Pacific  R.  R.  Co.,  58  Iowa., 
150,  157,  it  was  held  that  evidence  of  the  number  of  the  family  of  the  de- 
ceased and  the  amount  of  his  accumulations  was  incompetent.  Beck  and 
Rotherock,  J.  J.,  dissented,  on  the  ground  that  such  evidence  would  tend  to 
show  that  deceased  was  industrious  and  saving,  and  hence  would  bear  on 
the  question  of  the  value  of  his  personal  services  to  his  own  estate. 

In  Hetherington  v.  Northeastern  Ry.  Co.,  9Q.  B.  D.  160,  it  was  held  that» 
in  an  action  brought  for  the  benefit  of  a  father  for  the  killing  of  iaa  son, 
the  evidence  that  the  father  was  fifty-nine  years  old  and  nearly  blind,  and 
was  becoming  incapacitated  for  work,  and  that  five  or  six  years  before  the 
son  had  contributed  to  his  support,  he  being  then  out  of  employment,  but 
had  not  done  so  since,  was  suficient  evidence  of  pecuniary  damage  to  support 
a  verdict  for  plaintiff. 


Baltimobe  and  Ohio  B.  R.  Ck>. 

V. 

State  of  MASYLAin),  to  U  be  of  Mahonb. 

{Advance  Oase^  Maryland.     1885.) 

A  woman  having  purchased  a  ticket  upon  a  railroad  was  sitting  at  a  sta- 
tion with  two  platforms,  one  on  either  side  of  the  track.  She  was  told  by 
the  station-agent  to  cross  the  track,  as  the  train  she  was  to  take  was  approach- 
ing.    She  did  so,  and  was  killed  in  the  act  by  the  approaching  train. 
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Eddy  that  if  at  the  time  the  station-ageDt  told  her  to  cross,  she  had  time  to 
do  so  in  safety,  and  unnecessarily  delayed,  the  company  was  not  liable;  but 
that  if  she  had  not  sufficient  time,  the  company  was  liable. 

The  deceased  lived  with  her  married  daughter  and  attended  to  the  house- 
work and  to  the  children,  thus  enabling  the  daughter  to  be  constantly  out 
at  work.  BM^  that  the  daughter  was  entitled  to  recover  damages  for  her 
mother*s  death. 

Two  married  sons  of  the  deceased  showed  that  she  was  in  the  habit  of 
assisting  in  nursing  sick  members  of  their  families.  They  failed  to  show 
how  long  she  remained,  or  what  was  the  value  of  her  services;  nor  did  they 
show  that,  either  before  or  after  their  mother^s  death,  they  had  ever  been 
compelled  to  employ  any  one  else  as  nurse.  Hdd^  that  they  were  not  entitled 
to  recover  damages  for  their  mother^s  death. 

In  order  to  entitle  a  party  in  Maryland  to  recover  damages  for  causing  the 
death  of  another,  there  must  be  proof  of  a  reasonable  expectation  of  pecu- 
niary benefit  or  advantM;e  from  a  continuance  of  the  life  of  the  person 
killed.  No  dbmages  will  be  allowed  as  a  Bolatium  for  grief  or  mental  suf- 
fering. 

Appeal  from  the  Court  of  Common  Pleas. 
Jno.   K.  Cowen^  W,  Irvme  OrosSy  and  Jo8.  A.  BucJuma/n,  for 
plaintiff  in  error. 
John  T.  Ensor  and  W,  S.  Bryan,  Jr.,  for  defendant  in  error. 

RoBiNBON,  J. — The  court  was  right  in  this  case,  we  think,  in 
leaving  the  question  of  negligence  on  the  part  of  the  appellant  to 
the  finding  of  the  jury.  The  deceased,  a  colored  woman,  about 
forty-seven  years  of  age,  had  purchased  a  ticket  from  Mt.  Winans 
to  Baltimore  City.  Mt.  Winans  is  a  third-class  station,  at  which 
the  way-trains  stop  on  signal  by  the  conductor  or  the  ticket  agent. 
At  this  station  there  are  two  platfonns— one  on  the  north  side  of 
the  track,  where  the  ticket-ofiice  is  situated,  for  passengers  going 
towards  Washington  ;  and  the  other  on  the  south  side,  for  passen- 
gers going  to  Baltimore.  The  deceased  was  sitting  on  a  bench 
outside  of  the  ticket-office  waiting  for  the  way-train,  then  overdue, 
and  while  sitting  there  the  whistle  of  an  approaching  train  was 
heard.  The  ticket  agent  turned  to  her  and  said,  "  Come,  old  lady, 
your  train  is  coming ;  come  across ;"  and  while  in  the  act  of  cross- 
ing the  track  she  was  run  over  and  killed  by  the  engine  and  cars 
of  the  appellant. 

It  is  insisted  there  was  no  evidence  from  which  the  jury  could 
reasonably  find  negligence  on  the  part  of  the  appellant,  and  the 
court  below  ought  not,  therefore,  to  have  submitted  the  question 
to  the  jury.  If  the  case  rested  solely  on  the  evidence  offered  by 
the  appellant  there  might  be  some  ground  for  this  contention. 

This  evidence  shows  the  distance  between  the  two  platforms  is 
twenty-two  feet;  that  when   Story,  the   ticket-agent,  etidkiice 
directed  the  deceased  to  cross  the  track  to  the  opposite 
platform,  the  train  had  just  turned  the  curve  in  the 
road,  a  point  at  least  a  half  mile  from  the  station ;  that  after  get- 
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ting  almost  across  she  threw  up  her  hands  and  exclaimed,  "My 
bundle!  my  bundle!"  that  Story  told  her  to  "come  across,"  he 
would  get  the  bundle ;  instead  of  doing  so,  however,  she  turned 
and  went  back  to  the  office  to  look  after  the  bundle ;  that  goin^ 
back  she  met  the  witness,  Williams,  between  the  tracks,  who  told 
her  she  "  had  not  time  to  go  back  and  ^et  the  bundle  and  get  o?er 
before  the  train  comes."  In  spite  of  tins  additional  warning,  she 
went  back  to  the  office,  and  afterwards  attempted  to  cross  the  track 
in  front  of  the  approaching  train  and  was  killed.  All  the  witnesses 
on  the  part  of  the  appellant,  and  the  witness  Ware,  on  the  part  of 
the  appellees,  say  she  had  time,  ample  time,  to  have  i^rossed  the 
ti*ack  when  Story  first  notified  her. 

There  is  evidence,  however,  on  the  part  of  the  appellees,  from 
which  it  may  be  inferred  that  the  deceased  hardly  had  time  to  do 
so  safely;  that  Story  himself  did  not  start  across  nntil  the  train 
had  passed  the  whistling-post,  which  is  only  about  one-qnarter  of  a 
mile  from  the  station  ;  that  when  he  got  across  she  was  only  three 
or  four  feet  behind  him.  In  directing  her  to  cross  the  track  for 
the  purpose  of  taking  the  train,  it  was  his  daty  to  see  that  she  had 
time  to  do  so  in  safety ;  and  if  there  was  negligence  on  his  part  in 
this  respect,  in  consequence  of  which  the  deceased  was  killed,  the 
railroad  company  is  responsible.  And,  as  there  is  a  conflict  in  the 
testimony  upon  this  point,  the  court  was  right  in  leaving  the  ques- 
tion to  the  ]ury. 

Nor  do  we  see  any  objection  to  the  appellees'  second  prayer  as 
pwBsuMFTioiTOP  modificd  by  the  court.  In  actions  of  this  kind  the 
5raw» "of"  plaintiff  must,  it  is  true,  prove  not  only  the  injury  but 
"*^'*  also  the  negligence  of  the  defendant,    feut  there  may  be 

cases  in  which  the  proof  of  the  injury,  under  certain  circumstances, 
necessarily  raises  a  presumption  of  negligence  on  the  part  of  the 
defendant.  The  cases  of  Christie  v.  Griggs,  2  Camp.  72 ;  Stokes 
V.  Saltenstall,  13  Pit.  181 ;  Stockton  v.  Frey,  4  Gill,  406  ;  Carpen 
V.  London  R.  R.  Co.,  5  Q.  B.  749 ;  Skinner  v.  London  R.  R.  Co., 
5  Exch.  786,  are  familiar  illustrations  of  the  application  of  this 
principle.  These  cases  proceed  on  the  ground  that  the  carrier  is 
bound  to  exercise  the  greatest  care  and  diligence  in  everything  that 
concerns  the  safety  oi  passengers ;  and  it  one  is  injured  by  the 
breaking  down  or  upsetting  of  the  vehicle  used  in  the  transporta- 
tion, or  by  the  colliding  of  one  train  with  another,  or  by  the  train 
running  off  the  track  from  some  defect  in  the  road-bed, — in  these 
and  other  like  cases  the  evidentiary  facts  in  themselves  create  a 
presumption  of  negligence  on  the  part  of  the  carrier.  Under  such 
circumstances  the  carrier  must  show  that  the  accident  happened  in 
spite  of  the  exercise  by  him  and  his  servants  of  the  greatest  degree 
of  care  and  diligence  practicable  under  the  circumstances.  In 
other  words,  although  the  burden  of  proof  is  on  the  plaintiff  to 
show  that  the  injury  was  occasioned  by  the  negligence  of  the  de- 
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fendant,  yet  he  discharges  this  bnrden  and  makes  oxxidL  prima  facie 
case  by  showing  that  the  accident  happened  throngh  the  failure  of 
some  of  the  means  used  bj  the  carrier  in  making  the  transit. 

It  was  not  necessaiT  in  this  case  to  create  the  relation  of  carrier 
and  passenger  that  the  deceased  should  actually  have  bblatioh  of 
entered  the  train.  If  she  had  purchased  a  ticket,  and  SiSSS^ow^ 
was  crossing  the  track  by  and  unaer  the  direction  of  the  °b^"»- 
ticket^agent  for  the  purpose  of  taking  the  train,  she  is  to  be  con- 
sidered as  a  passenger,  and  as  such  entitled  to  the  rights  and  pro- 
tection of  a  passenger ;  and  it  was  the  duty  of  the  agent,  so  far  as 
human  care  and  prudence  could,  to  guard  against  exposing  her  to 
danger.  And  if  in  the  act  of  crossing  the  track  under  such  cir- 
cumstances she  waa,  without  any  fault  on  her  part,  run  over  and 
killed  by  the  engine  and  cars,  it  is  but  reasonable  to  presume  that 
her  death  was  occasioned  by  the  negligence  of  the  agent  of  the 
company.  And  so  the  court  instructed  the  jury.  The  court  did 
not  say  that  the  mere  proof  of  the  fact  that  she  was  killed  while 
crossing  the  track  was  in  itself  sufficient  to  raise  a  presumption  of 
negligence  against  the  appellant ;  but  in  addition  to  this  fact  the 
jury  were  required  to  find  that  she  had  purchased  a  ticket  and  was 
crossing  the  track  under  the  direction  ox  the  agent  of  the  company 
for  the  purpose  of  taking  the  train,  and  while  m  the  act  of  crossing 
she  was,  without  any  negligence  on  her  part,  run  over  and  killed 
by  the  train  of  the  appellant.  The  finaing  of  these  facts  was,  in 
onr  opinion,  sufficient  to  make  out  z.  prima  fade  case  of  negli- 
gence against  the  railroad  company. 

We  come  now  to  the  question  of  damages  as  presented  by  the 
appellant's  sixth  prayer.  This  suit  is  brought  under  damaosb. 
sections  1  and  2,  article  65,  of  the  Code,  which  provides  that  in 
such  actions  the  jury  may  give  such  damages  as  they  may  think 
proportioned  to  tne  injury  resulting  from  such  death  to  the  parties 
respectively  for  whom  and  for  whose  benefit ''  such  action  shall  be 
brought." 

The  plaintiffs  are  a  married  daughter  and  two  sons,  all  of  whom 
are  over  twenty-one  years  of  age.  In  Hauer's  case,  riqht  of  sup- 
60  Md.  449,  it  was  held  not  to  be  necessary  to  prove  jSJLbJ^kl^ 
that  the  persons  described  in  the  statute  had  a  claim  ^mtowSISV 
upon  the  deceased  for  support  or  services,  which  ~"*'"'*°'^®" 
amounted  to  a  legal  right,  but  that  proof  of  a  reasonable  expecta- 
tion of  pecuniary  benefit  or  advantage  from  a  continuance  of  the 
life  of  tne  person  killed  was  sufficient  to  support  the  action. 

Now,  in  this  case  the  proof  shows  that  the  deceased's  permanent 
home  was  with  her  daughter  Martha,  one  of  the  plaintiffs ;  that 
she  attended  to  the  housework  and  looked  after  the  children 
while  the  daughter  was  away  at  work ;  that  these  services  enabled 
the  daughter  to  work  out  constantly ;  and  when  so  at  work  she 
earned  six  dollars  a  week,  and  that  since  her  mothei-'s  death  she 
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had  not  been  able  to  go  out  and  work  because  she  had  no  one  to 
take  care  of  the  house  and  children. 

It  may  not  be  an  easy  matter  to  lay  down  a  fixed  and  definite  rnle 
by  which  compensation  is  to  be  measured  in  actions  of  this  kind.  The 
statute  provides  the  jury  may  give  such  damages  as  they  may  think 
outmw  MOT  AX  proportioned  to  the  injury ;  but  it  does  not  prescribe  in 
■''™""-  terms  on  what  principle  tne  damages  are  to  be  assessed. 

It  may,  however,  be  considered  as  settled  law  that  damages  are  not 
to  be  given  as  a  solatium  for  grief  or  mental  suffering  on  the  part 
of  the  relatives  of  the  deceased.  This  was  decided  in  the  leaaing 
case  of  Blake  v.  The  Midland  Ry.  Co.,  18  Q.  B.  93,  upon  the  con- 
struction of  the  statute  9  and  10  Yic.  ch.  93,  known  as  Lord  C&mp- 
belPs  Act,  from  which  the  provisions  in  our  Code  are  almost  a 
literal  transcript. 

It  is  also  well  settled  that  the  claim  for  damages  must  be 
PBcuifiiiBTLoss  founded  on  pecuniary  loss,  actual  or  expected,  suffered 
■BSBHTiAL.  jjy  ^hc  pcrsous  described  in  the  statute.  Franklin  v. 
Southeastern  R.  R.  Co.,  3  Hurl.  &  Nor.  211.  The  right  to  main- 
tain the  action  is  therefore  based  on  the  pecuniary  interest  of  the 
plaintiffs  in  the  loss  of  the  person  killea,  and  the  value  of  such 
interest  is  the  measure  by  which  damages  are  to  be  allowed.  If 
so,  then  the  services  rendered  by  the  mother  in  this  case  are  the 
pecuniary  benefit  which  the  daughter  had  a  right  to  expect  from  a 
continuance  of  her  mother's  life.  And  the  value  of  such  services 
under  the  circumstances  was  the  measure  by  which  damages  were 
to  be  assessed  by  the  jury.  Not  what  the  daughter  might  earn  by 
going  out  to  work,  as  contended  by  the  appellees,  because  by  get- 
ting some  one  to  perform  the  services  rendered  by  the  mother,  to 
attend  to  the  house  and  her  children,  she  may  still  be  able  to  go 
out  and  work. 

The  sixth  prayer  by  the  appellant,  which  asked  the  -court  to  in- 
earnimob  ov  struct  the  jury  tnat  in  assessing  the  damages  they  must 
l^nxMxS^w  ^ot  take  into  account  the  money  earned  by  the 
DAHAOK.  daughter  by  her  own  labor,  but  must  confine  them- 

selves to  the  value  of  the  services  rendered  by  the  mother,  as  if 
they  had  been  rendered  by  any  other  person,  ought  to  have  been 
granted. 

As  to  the  two  sons,  John  and  James,  there  is  no  evidence  legally 
sufficient  to  warrant  the  jury  in  finding  they  had  sustained  any 
soRscAiwoTiM-  pecuniary  loss,  actual  or  in  expectation,  from  the  death 
AM^oF  of  their  mother.  The  proof  is  that  John  is  twenty-six 
years  old,  is  married,  and  has  one  child ;  and  James  is 
twenty-eight  years  old,  married,  and  has  two  children.  The 
mother,  although  she  made  her  home  with  her  daughter  Martha, 
was  in  the  habit  of  assisting  in  nursing  the  sick  members  of  her 
two  sons'  families.  How  often  she  went,  how  long  she  remained, 
and  what  were  the  value  of  finch  services,  nowhere  appears.     Nor 
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is  there  any  evidence  to  show  that  either  of  them,  before  or  after 
the  death  of  their  motlier,  was  obliged  to  employ  some  one  to 
nnrae  in  case  of  sickness.  There  is  no  proof,  tlien,  of  pecuniary 
benefit  or  pecuniary  loss.  To  attempt  to  assess  damages  under 
such  circumstances  would  be  to  indulge  in  mere  conjecture  and 
speculation — mere  guesswork  at  the  best. 

In  Dalton  v.  Southeastern  K.  E.,  93  Eng.  C,  L.  296,  and  Frank- 
lin V.  Southeastern  R.  R.,  3  Hurl.  &  Nor.  211,  relied  on  by  the 
appellees,  the  proof  was  altogether  of  a  different  character.  In 
Dalton's  case,  the  son,  who  was  unmarried,  had  been  in  the  habit 
of  making  a  visit  to  his  parents  once  a  fortnight  for  the  last  seven 
or  eight  years,  and  taking  them  on  these  occasions  presents  of  tea, 
sugar,  and  other  provisions,  amounting  in  the  whole  to  twenty 
pounds  a  year ;  and  it  was  held  that  Uie  jury  were  warranted  in 
inferring  that  the  father  had  such  a  reasonable  expectation  of 
pecuniary  benefit  from*  the  continuance  of  his  son's  life  as  to  en- 
title him  to  recover  damages  under  the  statute.  So  in  Franklin's 
case,  the  father  had  been  employed  to  carry  up  coals  to  the  ward 
of  the  hospital,  for  which  he  was  paid  Ss.  6d.  a  week,  but  in  con- 
sequence of  ill-health  the  son  had  for  some  time  performed  the 
work  for  his  father.  As  to  whether  there  was  any  evidence  to 
show  that  the  father  had  a  reasonable  expectation  of  pecuniary 
benefit  from  the  continuance  of  his  son's  life,  Pollock,  C.  B.,  said 
"  there  was.  The  plaintiff  was  old  and  infirm ;  the  son  young, 
earning  good  wages,  and  apparently  well  disposed  to  assist  his 
father,  and,  in  fact,  he  had  so  assisted  him  to  the  value  of  38.  6d.  a 
week." 

In  this  case  there  is  no  proof  that  either  of  the  sons  had  a  rea- 
sonable expectation  of  pecuniaiy  benefit  from  the  continuance  of 
the  mother's  life,  and  the  court  ought  to  have  granted  the  appel- 
lant's eighth  prayer. 

As  to  the  fifth  and  ninth  prayers  of  the  appellant,  it  is  sufficient  to 
say  that  if  Story,  the  agent,  gave  the  deceased  ample  notice  to  have 
crossed  the  track  in  safety,  and  after  getting  half-way  across  she 
turned  and  went  back  to  the  ticket-office  to  look  after  her  bundle, 
and  did  so  against  the  agent's  directions,  and  then,  against  the  warn- 
ing of  the  witness  Williams,  attempted  to  cross  the  track,  in  conse- 
quence of  which  she  was  killed,  her  death  under  such  circum- 
stances resulted  from  her  own  negligence,  and  the  plaintiffs  were 
not  entitled  to  recover.  As  the  case  will  be  remanded,  an  instruc- 
tion can  be  prepared  in  conformity  with  these  views. 

We  see  no  objection  to  the  several  prayers  granted  by  the  court 
at  the  instance  of  the  appellee,  so  far  as  they  apply  to  the  right  of 
action  of  the  daughter  Martha.  But  there  was  error  in  refusing  to 
grant  the  seventh  and  eighth  prayers  of  the  appellant,  and  the 
judgment  must  therefore  be  reversed. 

cTudgment  reversed  and  new  trial  awarded. 
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Corliss 

V, 

Worcester,  I^ASHtJA,  and  Rochester  B.  B.  Co. 

{Adtanee  Ccue,  New  Hampshire.    Jwm^  1885.) 

Section  1  of  chap.  35  of  Laws  of  New  Hampshire  of  1879  provided  that 
in  cases  of  negligent  killinp^,  where,  if  death  had  not  ensued,  the  person  in- 
jured would  have  been  entitled  to  recover  damages,  his  executor  or  adminis- 
trator may  recover  damages  for  the  injury,  such  damages  to  be  divided  in 
certain  proportions  among  the  widow  and  children  or  next  of  kin  of  de- 
ceased. HM^  that  this  statute  caused  the  right  of  action,  which  at  common 
law  died  with  the  decedent,  to  survive;  that  the  grounds  of  damage  were  the 
physical  and  mental  pain  suffered  by  decedent,  expense  of  nursing,  medical 
aid,  loss  of  time,  etc. 

Case  for  causing  the  death  of  the  plaintifi's  intestate  by  care- 
lessljr  running  upon  him  with  an  engine  and  train  of  cars  while 
crossing  the  defendant's  track  with  a  horse  and  wagon  in  the  high- 
way. 

The  oonrt  ruled  that  nominal  damages  only  oonid  be  recovered, 
and  the  plaintiff  excepted. 

Hemy  B,  Aiherton  for  plaintiff. 

C.  n.  Bums  and  A,  F.  Stevens  for  defendant. 

Bingham,  J. — The  court  ruled  that  only  nominal  damages  could 
be  recovered. 

At  common  law  the  cause  of  action  died  with  the  decedent,  but 
by  chapter  35  of  the  Laws  of  1879  it  survives  to  his  administra- 
trix, and  she  may  have  damages  assessed  if  the  liability  of  the  de- 
fendant is  established.  Clark  v.  Manchester,  Hills,  June  term, 
1883 ;  Needham  v.  Railroad,  38  Vt.  294,  302. 

The  ordinary  grounds  of  damages  in  such  cases  are  the  expense 
of  board,  nursing,  medical  aid,  compensation  for  loss  of  time, 
physical  and  mental  pain,  including  such  sum  as  the  jury  think 
oaght  to  be  given  on  account  of  distress  or  anxiety  of  mind  ex- 
perienced in  view  of  approaching  death,  while  in  imminent  danger 
of  the  injury  received,  and  to  the  close  of  life. 

Such  damages  are  not  necessarily  nominal.  What  they  should 
be  depends  upon  the  varying  facts  of  each  particular  case,  and  are 
for  the  jury  to  assess,  guided  by  the  instructions  of  the  court  as  to 
the  law. 

Exceptions  sustained. 

All  concurred. 
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Btbwabt,  Adm'b, 
Tbbbe  Haitte  and  Indianapolib  B.  R.  Go. 

(Adwmce  Ocue^  Indiana.    September  16,  1885.) 

In  an  action  against  a  railroad  company  by  an  administrator  to  recover 
damages  for  the  unlawful  killing  of  plaintiff^s  decedent,  the  complaint 
must  allege  the  existence  of  widow,  children,  or  next  of  kin. 

The  fact  that  the  trial  court  overruled  a  demurrer  to  a  complaint  does  not 
preclude  it  from  sustaining  a  motion  in  arrest  of  judgment  based  on  the 
same  objection  raised  by  the  demurrer. 

Appeal  from  Clay  Circuit  Court. 

HdUiday  dk  Byra  for  appellant. 

John  Q.  Williams  and  Knigkt  <k  Knight  for  appellee. 

X  

Howe,  J. — In  this  case  the  appellant,William  Stewart,  adminis- 
trator of  the  estate  of  William  O.  Stewart,  deceased,  sued  the  ap- 
pellee, the  Terre  Haute  &  Indianapolis  K.  B.  Co.,  facts. 
m  a  complaint  of  three  paragraphs.  The  object  of  the 
action,  as  stated  in  each  of  such  paragraphs,  was  to  recover 
damages  for  the  death  of  appellant's  intestate,  caused,  as  alleged, 
by  the  wrongful  act  or  omission  of  tlie  appellee,  without  fault 
or  negligence  on  the  part  of  the  decedent  or  of  the  appellant. 
The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  verdict  was 
returned  to  the  appellant,  the  plaintiff  below.  Thereupon  the  ap- 
pellee moved  the  court  to  arrest  judgment  on  the  verdict,  which 
motion  was  sustained  by  the  court,  and  judgment  was  arrested 
accordingly. 

The  sustaining  of  appellee's  motion  in  arrest  of  judgment  is  the 
only  error  assigned  here  by  the  appellant.'  This  motion  was  in 
writing,  and  stated  the  following  grounds  for  the  arrest  of  judg- 
ment, namely :  "(1)  Because  the  complaint  herein  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action ;  (2)  because  the 
complaint  does  not  show  facts  sufficient  to  entitle  the  plaintiff,  as 
administrator,  to  maintain  this  action ;  (3^  because  the  complaint 
does  not  contain  any  averments  that  plaintiff's  intestate  left  surviv- 
ing him  a  widow  and  children,  or  either  of  them,  or  any  next  of 
kin ;  (4)  because  the  complaint  does  not  contain  any  averments 
that  plamtiff's  intestate  left  surviving  him  a  widow  or  children  or 
next  of  kin,  nor  was  it  proven  on  the  trial  that  said  intestate  left 
surviving  him  a  widow  or  children  or  next  of  kin." 

Appellant's  cause  of  action  for  the  death  of  his  intestate,  as 
stated  in  his  complaint,  was  unknown  to  the  common  law,  and 
21  A.  &  E.  R  Cas.— 14 
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is  of  statutory  origin.     Cincinnati,  etc.,  R.  Co.  v,  Chester,  57  Ind. 
297. 

In  section  284  Rev.  St.  1881  it  is  provided  as  follows :  "When 
the  deatli  of  one  is  caused  by  the  wron^nl  act  or  omission  of 
another,  the  personal  representatives  of  tlie  former  may  maintain 
an  action  therefor  against  the  latter,  if  the  former  might  have 
maintained  an  action,  had  he  lived,  against  the  latter  for  an  injury 
for  the  same  act  or  omission.  The  action  may  be  commenced 
within  two  years.  The  damages  cannot  exceed  ten  thousand 
dollars,  and  must  inure  to  the  exclusive  benefit  of  the  widow  and 
childran,  if  any,  or  next  of  kin,  to  be  distributed  in  the  same 
manner  as  personal  property  of  the  deceased."  This  section  is 
substantially  a  re-enactment  of  section  784  of  the  Civil  Code  of 
1852  (2  Rev.  St.  1876,  p.  309);  the  only  material  difference 
between  the  two  sections  being  that,  under  the  older  one,  the 
damages  could  not  exceed  $5,000.  Under  the  statute  the  action 
is  prosecuted  by  and  in  the  name  of  the  personal  representative  of 
the  decedent,  tor  the  benefit,  not  of  the  plaintiff,  as  such,  nor  of 
the  decedent's  estate,  but  for  the  exclusive  benefit  of  the  widow 
and  children,  if  any,  or  the  next  of  kin,  of  the  decedent.  If, 
therefore,  the  decedent  leave  neither  wife  nor  child  surviving  him, 
and  have  no  next  of  kin  at  the  time  of  his  death,  it  is  very  clear, 
we  think,  that  his  personal  representatives  could  not  maintain  an 
WIDOW,  cHiL-  action  for  the  recovery  of  the  damages  ffiven  by  the 
or  loif  BssBK-  statute  agamst  the  party  whose  wrongful  act  or  omis- 
Job  loSinra.'***  siou  causcd  his  death.  In  Indianapolis,  etc.,  R.  Co. 
V.  Keely's  Adm'r,  23  Ind.  133,  in  construing  the  statutory  provisions 
now  under  consideration,  the  court  said :  "  As  the  right  to  sue  is 
purely  a  statutory  one,  and  in  derogation  of  the  common  law,  the 
statute  must  be  strictly  construed,  and  the  case  brought  clearly 
within  its  provissions,  to  enable  the  plaintiff  to  recover.  The 
right  to  sue  is  given  to  the  personal  representatives  of  the  deceased, 
and  the  action  is  prosecutea  in  his  name ;  but  the  damages  must 
inure  to  the  exclusive  benefit  of  the  widow  and  children,  if  any,  or 
next  of  kin,  and  therefore  the  action  is,  in  effect,  prosecutea  for 
their  benefit.  If  there  were  no  wife,  children,  or  next  of  kin  sur- 
viving the  deceased,  capable  of  taking  under  the  statute,  the  action 
would  not  lie.  It  is  therefore  clear  that  the  complaint  must,  at 
least,  aver  that  there  are  such  pei'sons  to  whom,  under  the  statute, 
the  damages  inure.  It  is  an  issuable  fact  that  may  be  controverted, 
and  must  be  alleged  in  the  complaint,  and,  if  denied,  must  be 
proved,  to  sustain  the  action."  To  the  same  effect,  substantially, 
are  the  cases  of  Jeffersonville  R.  Co.  v.  Swayne's  Adm'r,  26  Ind. 
477,  and  Jeffersonville,  etc.,  R.  Co.  v.  Hendricks,  41  Ind.  48. 

In  the  case  at  bar,  the  objections  urged  by  the  appellee,  in  its 
motion  in  arrest  of  judgment,  to  the  sufficiency  of  appellant^s  com- 
plaint are  well  taken  as  to  each  paragraph  thereof.    It  is  nowhere 
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averred  in  the  complaint,  or  in  any  of  its  paragraphs,  that  appel- 
lant's intestate  left  surviving  him,  at  the  time  of  his  death,  a  wife 
or  child,  or  any  next  of  kin,  or  any  person  to  whom,  under  the 
statute,  the  damages  would  inure.  Such  an  averment  of  fact  or 
facts  was  and  is  essential  to  the  appellant's  right  of  recovery  in 
this  action,  and  there  is  nothing  in  his  complaint,  or  in  any  of  its 
paragraphs,  from  which  such  tact  or  facts,  by  the  most  liberal 
intendment,  may  be  inferred.  In  such  case  it  is  well  settled  by 
the  decisions  of  this  court  that,  upon  a  proper  motion  therefor,  the 
judgment  must  be  arrested.  Headens  v,  x  ounglove,  46  Ind.  212  ; 
Newman  v.  Perrill,  73  Ind.  153;  Eberhart  v.  Eeister,  96  Ind. 
478. 

The  point  is  made  by  appellant's  counsel  that  the  motion  in 
arrest  ought  to  have  been  overruled  by  the  court, 
because  it  had  previously  overruled  appellee's  de-  jrooigirr  jilay 
murrer  to  his  complaint.  This  point  is  not  well 
taken.  Tn  Newman  v.  Perrill,  supra^  the  appellant  contended  that 
because  the  circuit  court  had  overruled  demurrers  to  his  complaint 
it  could  not  afterwards  rightfully  sustain  a  motion  in  arrest.  In 
answering  this  contention  this  court  there  said :  "  We  do  not 
think  that  the  court,  by  ruling  wrongly  on  the  demurrers,  pre- 
cluded itself  from  afterwards  ruling  rightly  upon  the  motion  in  ar- 
rest. .  .  .  Acomplaintfatally  defective  is  vulnerable  to  attack  even 
upon  appeal,  and  there  can  certainly  be  no  eiTor  in  declaring  such  a 
complaint  bad  on  motion  in  arrest,  although  demurrers  may  have 
been  previously  overruled.  It  is  the  duty  of  the  court  not  to  per- 
mit a  judgment  to  be  entered  upon  a  complaint  which  is  so  clearly 
insufficient  as  to  afford  the  judgment  no  foundation." 

Some  other  objections  are  urged  by  the  appellant's  counsel  to 
the  action  of  the  court  in  arresting  judgment  on  the  verdict ;  but 
these  we  need  not  and  do  not  consider.  For  reasons  already  given, 
the  appellant's  complaint  was  radically  and  fatallv  defective,  and 
we  are  bound  to  assume,  in  the  state  of  the  record  before  us,  that 
the  defects  in  the  complaint  were  not  supplied  by  the  evidence, 
nor  cured  by  the  verdict,  if  such  a  thing  were  possible.  If  the 
decisions  of  this  court  in  Indianapolis,  etc.,  R.  Co.  v.  Keely's 
Adm'r,  stwra^  and  the  cases  which  loUow  it,  state  the  law  correct- 
ly, as  we  think  thev  do,  and  if  we  adhere  to  those  decisions,  as  we 
think  we  must,  it  is  certain  that  the  court  did  not  err,  in  the  case 
in  hand,  in  sustaining  appellant's  motion  and  arresting  judgment 
of  the  verdict. 

The  judgment  is  affirmed,  with  coBta. 
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BUTTBB 

V. 

M1B8OXJBI  l^AODTO  R.    It.   Co. 

(81  Missaurt)  169.) 

Section  2121  Rev.  Btats.  of  Missouri  of  1879  proyides  that  the  damagei 
allowed  for  wrongfully  causing  the  death  of  a  person  '*  may  be  sued  for  and 
recovered  :  first,  by  the  husband  or  the  wife  of  the  deceased ;  and,  second,  if 
there  be  no  husband  or  wife,  or  if  he  or  she  fail  to  sue  within  six  months 
after  such  death,  then  by  the  minor  child  or  children  of  the  deceased.^ 
Section  2125  proyides  that  the  action  shall  be  brought  within  a  year  from 
the  time  of  death.  Beld,  that  the  word  '*  minor"  in  section  2121  was  not 
intended  to  limit  the  time  to  bring  suit  to  the  period  of  minority  where  a  child, 
under  age  at  the  time  death  ensued,  attains  nis  majority  within  a  year  from 
that  time,  and  brings  suit  after  becoming  of  age  and  within  the  year. 

Error  to  Jax^kson  Special  Law  and  Equity  Conrt. 
Theodore  WimmmgMmi  for  plaintiff  in  error. 
E,  A.  Andrews  for  defendant  in  error. 

Hough,  0.  J.— On  the  30th  day  of  April,  1877,  Rachael  Ann 
Butter  was  fatally  injured  by  the  cars  of  the  defend-  r»en. 

ant,  and  died  from  the  injuries  so  receiyed,  on  the  4th  day  of  Mav 
following.  At  the  date  of  her  death  she  had  no  husband  living, 
and  had  only  one  child,  who  is  the  plaintiff  in  this  action.  He 
became  of  age  on  the  2d  day  of  August,  1877,  and  on  the  29th  day 
of  April,  1878,  instituted  the  present  action,  under  the  statute,  to 
recover  damages  for  the  death  of  his  mother.  The  forgoing 
facts  appear  in  the  petition,  and  a  demurrer  thereto  was  sustained, 
on  the  ground  that  the  plaintiff  should  have  sued  while  he  was  a 
minor,  and  that  he  could  not  bring  the  present  action  after  he  had 
attained  his  majority.  Final  judgment  having  been  entered  for 
the  defendant,  on  the  demurrer,  the  plaintiff  has  brought  the  case 
to  this  court. 

The  statute  under  which  this  suit  was  brought,  provides  that 
the  damages  thereby  allowed  "  may  be  sued  for  and  recovered :  first, 
by  the  husband  or  the  wife  of  the  deceased  ;  and,  second,  if  there, 
be  no  husband  or  wife,  or  if  he  or  she  fail  to  sue  within  six  months 
after  such  death,  then  by  the  minor  child  or  children  of  the  de- 
ceased." R.  S.  1879,  §  2121.  It  is  also  provided  that  every 
action  instituted  by  virtue  of  this  statute  '^  shall  be  commenced 
within  one  year  after  the  cause  of  such  action  shall  accrue/' 
§  2125.  It  is  contended  on  behalf  of  the  defendant  that  two  limi- 
tations are  imposed  by  the  statute  on  the  right  of  a  child  to  sue: 
one  is,  that  the  suit  shall  be  instituted  within  one  year,  and  the 
other  is,  that  such  child  shall  be  a  minor  at  the  time  of  the  institn- 
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tion  of  the  suit;  and  unless  both  concur,  no  action  can  be  main- 
tained. This  question  has  never  been  passed  upon  by  this  court ; 
and  we  know  of  no  case,  in  any  of  the  States,  where  statutes  simi- 
lar to  ours  have  been  enacted  in  which  this  precise  question  has 
been  determined  or  discussed.  The  language  of  the  statute,  when 
epitomized  so  as  to  be  applicable  only  to  cases  like  the  present,  is 
that  the  damages  allowed  may  be  sued  for  and  recovered  by  the 
minor  child  or  children  of  the  deceased. 

The  defendant  contends  that  as  the  damages  are,  by  the  terms 
of  the  statute,  to  be  sued  for  by  the  minor,  no  suit  can  be  brought 
by  a  child  who  has  attained  his  majority. 

That  this  argument  is  based  upon  too  narrow  a  construction  of 
the  statute  will  be  rendered  apparent  when  we  con-  MnoBirr  of 
sider  that  the  statute  not  only  provides  that  the  damages  SSLi."?;  m- 
may  be  sued  for,  but  also  recovered  by  the  minor ;  and  JS^kSiSo'S 
the  rule  of  interpretation  contended  for  by  the  defend-  ^  '^«»«- 
ant  would  restrict  a  right  of  recovery  to  one  who  had  not  attained 
his  majority  at  the  time  judgment  was  rendered  in  his  favor.  To 
make  a  suit,  which  had  been  seasonably  brought,  abate  by  reason 
of  the  plaintiff  having  attained  his  majority  before  judgment, 
wonld,  indeed,  be  sticking  in  the  back.  No  such  case  has  been 
fonnd  in  the  reports  of  this  State,  and  our  attention  has  not  been 
called  to  any  such  elsewhere.  All  the  judges  are  of  opinion  that 
the  true  construction  of  the  statute  is,  that  the  suit  is  to  be  brought 
in  the  name  of  the  child  or  children  who  are  minors  at  the  time 
the  cause  of  action  accrues  to  them. 

When  the  right  of  action  once  accrues  to  the  child,  it  is  a  vested 
right  which  is  not  determined  by  the  attainment  of  |S  'w  *oS 
diajority,  but  may  be  asserted  by  such  child  at  any  Slm"^* 
time  within  one  yeaV  from  the  death  of  the  parent. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


MoKiHBLB,  Adm'x, 

V. 

Boston  and  Maine  B.  R.  Co. 

(Adoance  Ocue,  MassachtiseUs.    June  24,  1885.) 

tn  an  action  of  tort  brought  by  an  administratrix  against  a  railroad  com- 
pany for  causing  the  death  of  plaintifTs  decedent  through  the  negligence  of 
defendant  and  the  ^oss  negligence  of  its  servants  (Pub.  Stat.  c.  112,  J  212), 
hsld^  that  the  plaintiff  was  not  under  the  burden  of  proving  that  decedent 
had  been  guilty  of  no  contributorv  negligence,  if  plaintiflTs  decedent  was  a 
pasaenger  at  the  time  he  was  killed. 

'Where  the  deceased  left  a  car  on  the  wrong  side,  owing  to  the  negligence 
of  tlie  defendant  in  not  preventing  passengers  from  leaving  on  that  siae^  or 
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notifying  them  not  to  do  so,  he  must  be  regarded  as  a  passenger  within  the 
meaning  of  that  word  in  Pub.  St.  c.  112,  §  212,  though  it  did  not  appear  that 
he  was  not  negligent  in  so  leaving  the  car. 

This  was  an  action  of  tort,  brought  by  the  administratrix  of  the 
estate  of  Jeremiah  McKimble,  to  recover  damages  for  his  death 
which  was  caused  by  his  bein^  run  over  by  a  train  on  the  de-' 
fondant's  road.  At  the  trial  in  tne  lower  court  the  presiding  judge 
directed  a  verdict  for  the  defendant. 

Chas.  O.  FaU  for  plaintiff. 

Solomon  LmcoVn,  for  defendant. 

W.  Allbn,  J. — While  there  was  evidence  proper  to  submit  to  a 
jury  of  the  negligence  of  the  defendant,  and  oi  the  gross  negligence 
BuKDBir  or  of  its  Servants  or  agents,  there  was  no  evidence  of  the 
PAasKNOKB  KOI  excrcisc  of  ordinary  care  by  the  deceased ;  and  the  ruling 
Gwrr.  '  of  the  court  that  the  action  could  not  be  maintained  was 
correct,  if  the  burden  was  upon  the  plaintiff  to  prove  sucli  care. 
Whether  such  burden  was  upon  tne  plaintiff  depended  upon 
whether  the  deceased  was  a  passenger.  If  he  was  a  passenger,  and 
his  life  was  lost  through  the  negligence  of  the  defendant,  or  the 
gross  negligence  of  its  servants  or  agents,  it  would  not  be  necessary 
to  prove  that  he  was  not  negligent.  Pub.  St.  c.  112,  §  212 ;  Com. 
*o,  Boston  &  L.  R.  Corp.,  134  Mass.  211.  If,  therefore,  there  was 
evidence  to  be  submitted  to  the  jury  that  the  deceased  was  a  pa&- 
senger  when  he  was  injured,  the  ruling  was  wrong. 

The  deceased  was  upon  a  regular  passenger  train  from  Boston, 
and  the  only  ground  for  Contending  that  he  was  not  a  passenger 
upon  it  was  that  he  left  it  without  surrendering  his  ticket  or  paying 
his  fare.  He  had  a  ticket  which  gave  him  the  ri^ht  to  riae  ae  a 
passenger,  and  he  had  no  opportunity  to  surrender  it  or  to  pay  bis 
fare.  It  cannot  be  assumed,  as  matter  of  law,  that  he  was  not 
riding  upon  the  ticket  which  he  held,  or  that  he  intended  to  evade 
FAcwL  the  payment  of  his  fare,  or  left  the  car  for  that  pn^ 

pose.  There  was  evidence  tending  to  show  that  the  deceased  left 
the  train  after  it  had  stopped  at  a  station  where  passengers  were 
accustomed,  and  had  a  rignt,  to  take  and  leave  the  cars.  If  a  pas- 
senger, he  would  continue  to  be  such  while  rightfully  leaving  the 
train  and  station.  It  is  objected  that  he  had  no  right  to  leave  the 
car  in  the  manner  in  which  he  did,  and  that  before  he  was  injured 
he  had  ceased  to  be  a  passenger  by  leaving  the  car  negligently,  and 
as  he  had  no  right  to.  But  it  does  not  appear  that  he  did  not  so 
leave  it  in  consequence  of  the  negligence  of  the  defendant.  The 
defendant  had  made  provision  for  passengers  to  leave  the  earsonly 
upon  one  side  of  the  track,  and  it  was  dangerous  to  leave  upon  the 
other  side.  Upon  the  evidence  it  was  a  question  for  the  jury 
LBAvmo  cABr-  whether  it  was  negligent  in  the  defendant  not  to  have 
provided  some  means  to  prevent  passengers  from  leav- 
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ing  on  the  wrong  side,  or  to  notify  them  not  to  do  so.  If  there 
was  snch  negligence  of  the  defendant,  and  in  conseqaence  of  it  the 
deceased,  being  a  passenger  upon  the  car,  left  it  npon  the  wrong 
side,  and  thereby  lost  his  life,  we  think  he  mnst  be  regarded  as  a 
passenger  within  the  meaning  of  that  word  in  the  statute,  although 
Jt  did  not  appear  that  he  was  not  negligent  in  so  leaving  the  car. 
To  this  extent  we  think  that  the  rulings  at  the  trial  were  wrong. 
Verdict  set  aside. 

Interruption  or  Termination  of  the  Relation  of  Passenger  caused  by  leav- 
ing the  Train  before  it  stops  at  the  Station  to  which  the  Passenger  is  bounds 
— In  the  case  of  State  v.  Grand  Trunk  Ry.  Co.,  a  passeDger,  while  the 
tT^in  on  which  he  was  riding  was  stopping  on  a  side-track  to  allow  an- 
otiier  train  to  pass,  crossed  the  main  track  and  went  behind  a  water-tank  for 
a  certain  purpose.  While  recrossing  the  track  to  regain  his  train  he  was  struck 
by  the  passing  train  and  killed.  An  indictment  was  brought  under  the 
statute  to  recover  damages  for  the  killing,  in  the  trial  of  which  the  question 
of  the  termination  of  the  relation  of  passenger  by  decedent^s  leaving  the 
train  and  crossing  the  track  was  involved  as  bearing  upon  the  question  of 
the  railroad's  negligence.  On  this  point  the  language  of  the  court  was  as 
follows:  '^  When  a  train  stops  at  one  of  its  stations  to  discharge  and  receive 
passengers  belonging  to  that  particular  station,  the  company  is  bound  to  see 
that  proper  modes  of  egress  and  ingress  are  provided  for  such  passengers. 
But  the  other  passengers  may  leave  the  car,  unless  notified  not  to  do  so,  but 
it  must,  to  a  certain  extent,  be  at  their  own  risk,  so  far  as  the  usual  modes  of 
^ress  or  ingress  are  in  question.  And  the  same  rule  applies  more  strongly, 
when  a  train  stops  on  a  side-track,  awaiting  the  passing  of  another  train  out 
of  time.  In  sucn  a  case  the  duty  and  the  aafety  of  the  passengers  both  con* 
cur  in  saying  to  those  who  are  not  destined  for  that  station,  that  they 
should  remain  in  the  car.  That  is  the  place  of  safety.  The  uncertainty  as 
to  the  time  when  the  other  train  may  pass,  and  as  to  its  rate  of  speed  and 
the  danger  in  standing  on  or  near  the  track,  or  in  passing  across  it,  are  all 
suggestive  of  risk,  and  of  the  necessity  of  great  care  and  caution  to  avoid 
injury. 

*'  K,  however,  no  objection  being  made  or  notice  given,  the  passenger,  who 
properly  ought  not,  does  leave  the  car  when  thus  stopping,  aoes  no  illegal 
act,  but  he,  for  the  time,  surrenders  his  place  as  a  passenger,  and  takes  upon 
himfielf  the  direction  and  responsibility  of  his  own  motions  during  his 
abeence.  He  may  return  to  his  seat  and  resume  his  place  and  rights  as  a 
passenger  on  that  train  before  it  starts."  State  e.  Grand  Trunk  Ry.,  58  Me. 
176. 

Pablic  Statutes  of  Massachusetts,  c.  112,  §212,  relates  only  to  the  killing 
of  passengers  or  employees  or  servants  of  the  railroad.  Hence,  in  cases 
where  the  decedent  was  not  in  the  employ  of  the  road  it  is  necessary  to 
pro^e  that  he  was  a  passenger.  In  the  case  of  Commonwealth  e.  Boston  A 
Maine  R.  R,  the  tram  bad  slowed  up  at  a  station  and  nearly  stopped; 
but  the  engineer,  seeing  another  train  coming  in  the  opposite  direction  on 
the  track  between  his  train  and  the  station,  started  up  again.  Just  before 
the  train  started  up,  decedent  alighted  from  the  tram  and  was  killed  by  the 
approaching  train  while  crossing  to  the  station.  It  was  held  that  decedent  . 
ceased  to  be  a  passenger  by  leaving  the  train  while  in  motion.  The  court 
say:  ''  The  duty  of  the  corporation  towards  him  (the  passenger)  is  to  furnish 
a  well-constructed  and  safe  road,  suitable  engines  and  cars,  competent  and 
careful  engineers,  conductors,  and  other  necessary  laborers,  in  oraer  that  all 
injiuiea  which  human  foresight  can  guard  against  may  be  prevented.    But 
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this  duty  rests  on  the  corporation  only  so  lone  as  the  passenger  sees  fit  to  be 
carried  by  it ;  and  if  he  chooses  to  abandon  his  journey  at  any  point  before 
reaching  the  place  to  which  he  is  entitled  to  be  carried,  the  oorporstioa 
ceases  to  be  under  any  obligation  to  provide  him  with  the  means  of  trsTel- 
ling  further.  And  while  it  is  true  that  if  he  leaves  the  train  while  it  is  at 
rest  at  a  station  he  is  entitled  to  an  opportunity  to  do  so  in  safety,  it  is 
equally  true  that  the  corporation  is  not  under  any  obligation  to  mike  it  stfe 
for  him  to  leave  the  tram  while  it  is  in  motion,  and  that  if  he  does  ao  be 
assumes  all  risk  of  injury."  Commonwealth  v.  Boston  Ss  Maine  R  R, 
129  Mass.  500;  s.  c.  1  Am.  &  £ng.  R.  R  Cas.  457. 

On  the  general  question  of  recovery  for  injuries  to  passengers  while  get- 
ting on  or  alighting  from  trains,  see  note  to  Cincinnati^  Wabash  A  Michi- 
gan R  R  Co.  «.  Peters,  6  Am.  &  Eng.  R  R  Cas.  186. 


State 

V. 

Maine  Central  R.  R.  Co. 

(Advance  Cas^  Maine.    April  6,  1885.) 

A  statutory  indictment  a^nst  a  railroad  compuiy  for  the  negligent  kill- 
ing of  a  person  is  a  proceedmg  essentially  civil  in  its  nature,  ana  henos  the 
prosecution  may  bje  permitted  by  the  court  to  enter  AnoUeproB.  daring  tiis 
trial. 

W.  T,  HameSy  county  attorney,  for  State. 

Baher^  Baker  &  Cornish  and  O.  C.  Vase  for  defendant. 

Petbbb,  0.  J.' — ^Whilst  the  trial  was  going  on  nnder  this  in- 
dictment, the  evidence  being  partially  in,  the  prosecutor  was  per- 
mitted by  the  presiding  judge  to  discontinue  the  indictment  by 
entering  a  noUe  prosegrui.  The  discontinuance  was  entered  accora* 
ing  to  the  civil  and  also  according  to  the  criminal  form  of  pro- 
cedure. If  the  proceeding  is  a  civu  suit,  the  nonsuit  was  allowable, 
but  otherwise  if  a  criminal  prosecution  ;  for  at  such  stage  of  the 
trial  the  alleged  criminal,  if  ne  demanded  it,  would  have  a  right  to 
have  a  verdict  rendered.     State  v.  Smith,  68  Me.  328. 

We  think  the  proceeding  is  essentially  civil  in  its  nature,  in 
form  a  criminal  prosecution,  in  fact  a  suit.  It  is  for  reasons  a 
•privileged  proceeding.  It  has  the  rights  incident  to  a  civil  suit, 
and  something  more.  It  would  have  a  less  right  than  belongs  to 
a  civil  action  if  the  prosecutor  cannot,  the  court  assenting  to  the 
act,  become  nonsuit  before  the  case  be  committed  to  the  juiv. 
Our  opinion  is  that  the  prosecutor  had  such  right,  and  t^t  it  comd 
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be  done  by  nonsait  or  nolle  prosequi^  although  noUe  wo^eqai 
would  be  the  more  formal  and  accurate  entry.     State  t^.  Railroad 
58  Me.  176  ;  State  t;.  Railroad,  67  Id.  479. 

Exceptions  overruled. 

Walton,  Danfobth,  Yibqin,  Libbet  and  Haskell,  JJ.,  con- 
earred. 

Indictment  for  Causing  Death. — ^In  Maine,  New  Hampshire,  and  Mas- 
flscbusetts,  indictment  \a  used  as  a  method  of  recoyering  damages  for 
csuBing  death.  The  proceeding  is  criminal  in  its  nature,  but  the  fine  im- 
posed on  the  company  is  applied  for  the  benefit  of  relations  of  the  deceased. 
In  Maryland,  while  in  such  a  case  the  State  is  the  formal  party  plaintiff,  the 
proceeding  is  in  its  nature  civil. 

The  provisions  of  the  Massachusetts  statute  rendering  a  railroad  com- 
pany liable  to  indictment  for  negligently  injuring  any  person  applies 
equally  where  the  injury  results  in  death  and  where  it  does  not.  Com- 
monwealth «.  Boston  &  Maine  R  R.  Co.,  8  Am.  &  Eng.  R  R  Cas.  297. 
Under  the  law  of  that  State,  negligence  of  the  company  and  gross  negligence 
of  the  company^s  servants  are  the  two  grounds  for  indicting  a  railway  com- 
pany for  killing  a  person,  and  it  is  necessary  that  the  particular  ground 
relied  upon  should  be  set  forth  in  the  indictment,  and  an  averment  of  one 
is  not  supported  by  paoof  of  the  other.  See  Commonwealth  d.  Boston  &  W. 
R.  R.  Co.,  11  Cush.  512;  Commonwealth  d.  Fitchburg  R  R  Co.,  10  Allen, 
189;  Commonwealth  «.  Vermont  &  Mass.  R  Co.,  108  Mass.  7;  Commonwealth 
f.  Bost.  ft  L.  R  R  Co.,  126  Mass.  61. 

In  Maine,  it  is  well  settled  that  in  an  action  against  a  railroad  company 
by  indictment,  the  burden  of  showing  that  the  person  killed  did  not,  by  his 
own  carelessness,  contribute  to  produce  the  accident  is  upon  the  party 
prosecntinff.    Maine  e.  Me.  Cent.  R  Co.,  19  Am.  &  Eng.  R  R.  Cas.  812. 

Where  the  statute  declares  that  railroads  by  whose  negligence  the  life  of 
a  person  is  lost  shall  forfeit  not  less  than  five  hundred  nor  more  than 
five  thousand  dollars,  to  be  recovered  by  indictment  to  the  use  of  the  heirs 
of  the  deceased,  it  was  held  that  the  killing  must  be  instantaneous.  State  e. 
Grand  Tnink  R.  R,  61  Me.  114.  An  indictment  will  not  lie  against  a  rail- 
road corporation  for  negligently  causing  the  death  of  a  person  if  the  road  be 
in  possession  and  managed  by  the  mortgagees  of  the  corporation.  State  e. 
Consolidated,  etc.,  R  R  Co.,  67  Me.  479. 

In  New  Hampshire,  an  indictment  to  recover  the  fine  imposed  by  statute, 
where  the  life  of  a  person  is  lost  by  the  carelessness  of  the  railroad,  must  be 
against  the  corporation,  and  not  against  the  individual  stockholders.  State 
«.  Gilmore,  24  N.  H.  461. 

Damages. — ^The  amount  of  forfeiture  between  the  minimum  and  maximum 
flzed  by  statute  should  be  assessed  by  the  jury.  Maine  e.  Me.  Cent.  R.  Co.,  19 
Am.  &  Eng.  R  R  Cas.  812. 

For  a  discussion  of  the^neral  subject  of  indictment  of  railroad  companies 
and  a  collection  of  the  principal  cases,  see  note,  Commonwealth  e.  Boston  ft 
M.  a  Co.,  8  Am.  ftSng.  R  R  Cas.  804. 
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BUBTOK 
V. 

Galtbston,  H.  and  S.  A.  R.  B.  Oo. 

(61  Texas  Beparts,  526.) 

Either  party  to  a  cause  has  a  right  to  obtain  the  commission  and  take  the 
deposition  of  a  witness  to  whom  interrogatories  and  cross- interrogatories 
have  been  propounded  and  filed,  when  notice  of  the  intention  to  take  the 
deposition  has  been  given. 

The  fact  that  the  officer  who  took  the  deposition  of  a  witness  occapied  the 
same  room  with  an  attorney  for  one  of  the  parties,  or  that  he  was  himself  an 
attorney  for  one  of  the  parties  in  other  cases,  affords  no  ground  for  suppress- 
ing the  deposition. 

In  a  suit  against  a  railway  company  for  damages  caused  to  ff  passenger  from 
personal  injuries'  inflicted  by  the  alleged  ne^igence  of  the  employees  on  a 
railway  train,  it  was  shown  that  both  the  train  and  road  belonged  to  the 
company,  though  the  road  had  not  been  formally  received  from  the  con- 
tractors who  constructed  it.  The  engineer,  conductor,  and  employees  were, 
when  the  accident  occurred,  employ^  and  paid  by  the  company,  and  could 
be  discharged  on-  complaint  of  the  contractor.     S^d : 

(1)  That  these  facts,  unexplained,  would  make  the  company  liable  for  the 
negligence  of  the  engineer  and  its  other  employees  on  the  train. 

(2)  That  if  the  train  was  run  by  the  company  with  its  own  employees,  for 
the  purpose  of  transporting  construction  material  for  the  contractors,  the 
company  would  be  responsible  to  anyone  not  an  employee  for  injury  received 
by  the  negligence  of  those  operating  the  train,  even  though  the  contractors 
had  the  right  to  determine  when,  where  and  to  what  extent  supplies  should 
be  transported,  and  to  that  extent  had  the  control  of  the  company's  train 
and  employees. 

(8)  It  would  seem  that,  even  if  the  employees  operating  the  train,  who 
were  employed  and  could  be  discharged  by  the  company  alone,  were  yet 
operating  the  train  in  transporting  supplies  according  to  the  directions,  and 
subject  to  the  will,  of  the  contractors,  they  would  still  be  the  servants  of  the 
company,  which  would  be  responsible  in  damages  for  their  negligence. 

(4)  If,  for  his  own  protection,  the  owner  reserves  over  that  which  he  per- 
mits to  be  used  by  another  the  essential  powers  of  a  master,  it  is  but  just 
that  he  should  be  held  to  sustain  that  relationship  when  the  rights  of  others, 
affected  by  the  negligence  of  those  selected,  paid  and  kept  in  his  employ- 
ment, are  brought  in  question. 

• 

Appeal  from  Bexar.  Tried  below  before  the  Hon.  Geo.  H. 
Noonan. 

Mi's.  Judy  Burton,  as  enrviving  widow  of  King  Bnrton,  and  as 
administratrix  of  his  estate,  filed  her  petition  against  the  Galves- 
ton, Harrisburg  &  San  Antonio  Ry.  Co.,  claiming  $16,000  com- 
pensatory damages  and  $5000  exemplary  damages,  on  the  ground 
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that  her  husband,  through  neglect  of  the  company,  lost  hi  s  life 
while  being  transported  on  its  train. 

Appellee  filed  its  answer,  containing  a  general  denial,  and  plead- 
ing further  that  if  Burton  came  to  his  death  by  an  accident  on  de- 
fendant's road,  or  the  Mexican  &  Pacific  extension  thereof, 
such  accident  occurred  on  that  part  of  the  extension  which  was  not 
under  its  management  and  control,  but  that  the  part  of  the  road 
and  the  train  on  which  Burton  was  riding  at  the  time  of  the  acci- 
dent were  in  the  hands  of  the  construction  contractors;  that  it  was 
used  and  controlled  by  the  contractoiB ;  that  the  train  was  a  con- 
struction or  supply  train,  on  which  no  passengers  were  carried  or 
Esrmitted  to  be  carried  under  the  regulations  of  the  company  ;  that 
urton  was  not  upon  the  train  by  authoiity  of  any  of  its  officers 
or  agents,  but  that  any  ticket  or  pass  which  Burton  may  have  had 
was  issued  or  given  to  him  by  the  construction  contractors,  and 
that  the  company  was  in  no  way  liable  or  responsible  for  the  acci- 
dent or  injury  to  said  Burton. 

Verdict  and  judgment  for  the  defendant.  The  errors  complained 
of  appear  from  the  opinion,  as  do  the  essential  facts. 

Snook  (6  Dittma/r  for  the  appellant. 

Wadder  &  Cfpson  for  appellee. 

Stayton,  J. — The  appellant  having  filed  interrogatories  to 
take  the   deposition  of  the  witness  Monroe,  the  ap-  F^cn. 

pellee  filed  cross-interrogatories,  after  which  the  appellant  took 
out  a  commission  to  take  the  answera  of  the  witness,  but  failed  for 
reasons  satisfactory  to  herself  to  take  the  deposition^  The  appellee 
then  took  out  a  commission  and  took  the  deposition  of  the  witness 
on  the  same  direct  and  cross  interrogatories.  Motion  was  made  to 
exclude  the  deposition  upon  the  ground  that  the  appellee  had  no 
right  to  take  out  a  commission  and  take  the  deposition  under  the 
existing  facts. 

We  are  of  the  opinion  that  the  objection  was  not  well  taken,  and 
that  either  party  had  the  right  to  take  the  deposition  DcposmoirifAT 
of  the  witness  after  the  direct  and  cross  interrogatories 
were  filed.  Any  other  course  might  lead  to  a  great 
wrong.  A  pereon  desiring  to  avoid  the  testimony  of  a  witness 
whom  he  knew  would  testify  favorably  to  his  adversary,  if  the 
rule  was  as  contended  for  by  the  appellant,  could  file  ]ust  such 
interrogatories  as  would  bring  out  the  evidence  desired  by  his  ad- 
versary, and,  upon  the  same  being  crossed,  take  out  a  commission 
and  put  it  in  his  pocket,  never  intending  to  take  the  deposition, 
whicn,  but  for  his  apparent  preparation  to  take,  his  adversary  would 
have  obtained.  We  do  not  wish  to  be  understood  as  intimating 
that  there  is  anything  in  the  record  in  this  case  tending  to  show 
that  the  appellant  was  not  acting  in  good  faith  at  the  time  she  filed 
interrogatories,  and  at  the  time  she  sued  out  a  commission,  and  we 
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refer  to  what  might  be  done  under  each  a  practice  as  is  contended 
for  by  the  appellant  for  the  purpose  of  illustrating  the  impropriety 
of  such  a  rule. 

We  think  that  either  party,  after  direct  and  cross  interrogatories 
have  been  filed  in  a  case,  with  notice  of  intention  to  take  the  depo- 
sition given,  has  the  right  to  take  the  deposition ;  that  the  same 
rule  should  apply  in  such  case  as  applies  to  the  right  of  a  party  to 
read  a  deposition  taken  by  his  adversary,  if  taken  on  cross-interrog- 
atories wnich  he  has  filed. 

Neither  the  fact  that  the  officer  who  took  the  deposition  of  the 
iiiTBBWTOFo*.  witness  had  an  office  in  the  same  room  as  the  attorneys 
wHMi  Duoa.  for  the  defendant,  nor  the  fact  that  the  officer  who 
won  TAKKM.  ^^^  ^j^^  dcposltion  was  the  attorney  for  the  defendant 
in  some  other  cases,  gave  any  sufficient  ground  for  rejecting  the 
deposition,  it  not  appearing  in  any  way  that  the  officer  was  in- 
terested in  the  cause  or  its  defence. 

The  husband  of  the  appellant  was  in  the  employ  of  Monroe,  who 
was  a  contractor,  engaged  in  building  the  extension  of  appellee's 
railway ;  the  terms  of  nis  contract,  however,  are  not  made  to  ap- 
pear.  There  is  testimony  -tending  to  show  that  the  railway  com- 
pany was  operating  that  part  of  its  road  on  which  the  derailment 
took  place  from  which  the  death  of  the  appellant's  husband  occurred, 
although  it  had  not  received  the  road  from  the  contractor,  and  there 
is  also  evidence  tending  to  show  in  general  terms  that  this  part  of 
the  railway  was  under  the  exclusive  control  of  the  contractor, 
Monroe. 

It  appears  that  the  conductor  and  engineer  of  the  derailed  train 
were  employed  and  paid  bv  the  railway  company,  which  alone  had 
the  power  of  selection  ana  discharge.  It  also  appears  that  it  was 
usual  for  the  company  to  discharge  any  of  its  employees  when 
complaint  of  misconduct  or  inefficiency  was  made  by  the  con- 
tractor. 

There  is  some  evidence  tending  to  show  that  the  conductor  of 
the  train  on  the  day  it  was  derailed,  although  there  was  no  r^ular 
passenger  train  on  that  part  of  the  road,  received  fare  for  the  trans- 
portation of  passengers,  which  was  contrary  to  the  regulations  of 
the  company.  The  husband  of  the  appellant  was  travelling  on  a 
pass,  which  was  as  follows  : 

*'  Offtcb  of  Monroe  &  Co.,  Contractors, 
*<End  of  Tback,  Tbxas,  Sept.  7,  1881. 

"  Oond*t  Stipply  Train  : — Please  pass  bearer  to  and  from  San 
Antonio.  W.  N.  Moneok" 

The  derailed  train  was  the  property  of  the  appellee,  and  its  prin- 
cipal business  evidently  was  to  transport  sncli  material  as  was 
needed  in  the  construction  of  the  road  from  Lacoste  station  west 
to  Hondo  switch,  at  wliich  place  it  was  received  and  distributed  by 
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a  looomotive  and  train  under  control  of  another  conductor  and 
engineer,  as  the  road  advanced  westward. 

The  inference  from  the  record  is  that  the  railway  company,  in 
making  terms  with  the  contractor,  had  agreed  by  its  own  trains, 
operated  by  employees  of  its  own  selection,  and  in  its  bxlatiov  b^ 
pay,  subject  to  be  discharged  alone  at  the  will  of  such  "SSSH^f^^oI 
of  its  own  officers  as  had  confided  to  them  that  power,  SeS^^p^'?. 
to  transport  from  San  Antonio  west  such  material  and  ■«8w»ct«8w»- 
supplies  as  were  necessary  to  the  proper  construction  of  its  road 
and  the  support  of  the  contractor  ana  his  employees ;  or  that  the 
railway  company  had  contracted  to  furnish  trains  so  manned  to  the 
contractor,  with  which  he  might,  Under  his  own  control,  transport 
sach  material  and  supplies  as  might  be  needed.  To  whom  the 
material  and  supplies  necessary  to  uie  construction  of  the  road  be- 
longed does  not  appear. 

On  the  trial  the  court  instructed  the  jury : 

3.  '*  If  you  believe  from  the  evidence  that  Judy  Burton  was  the 
wife  of  King  Burton,  and  that  said  King  Burton  lost  his  life  in 
manner  and  place  stated  in  plaintiff's  petition,  and  that  Burton's 
death  was  caused  by  the  negligence  of  the  employees  of  defendant 
as  alleged,  you  will  find  for  the  plaintiff,"  etc. 

4.  '*  If,  however,  you  find  from  the  evidence  that  the  defendant 
had  no  authority  or  control  over  the  section  of  the  road  where  the 
said  Burton  was  killed,  but  that  said  section  of  the  road  was  under 
the  control  of  the  contractor,  and  the  train  upon  which  the  said 
Barton  was  killed  was  a  supplv  and  construction  train  under  the 
said  Monroe's  exclusive  control  as  a  construction  contractor,  you 
will  in  that  event  find  for  the  defendant." 

The  charge  given  at  the  request  of  defendant  instructs  the  jury 
that "  if  the  train  was  a  construction  or  supply  train  under  the  con- 
trol of  the  contractor,  then  the  defendant  is  not  liable,  although 
the  conductor  and  engineer  running  the  train  were  employees  of 
the  railroad  company." 

The  plaintiff  requested  the  court  to  instruct  the  jury :  "  It  is  a 
general  rule  of  law  that  a  principal  or  master  is  civilly  responsible 
lor  wrongs  committed  by  nis  agent  or  servant  while  acting  about 
his  business.  The  term  servant,  as  nsed  here,  is  not  restricted  to 
persons  engaged  in  menial  service ;  it  is  applicable  to  any  relation 
m  which,  wim  reference  to  the  matter  out  of  which  an  alleged 
wrong  has  sprung,  the  party  sought  to  be  charged  has  the  right  to 
control  the  action  of  the  person  doing  the  alleged  wrong,  and  this 
right  to  control  is  the  conclusive  test  by  which  to  determine 
whether  the  relation  of  master  and  servant  exists ;  the  right  to 
control  the  conduct  of  another  implies  the  power  to  discharge  him 
from  the  service  or  employment  for  disobedience,  and  accordingly 
the  power  to  discharge  is  said  to  be  the  test  by  which  to  determine 
whether  the  relation   of  master  and  servant  exists."     This  was 
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refnsed.  The  charge  thuB  asked  was  copied  literally  from  Thomp- 
son on  Negligence,  892. 

It  is  urged  that  the  charge  ^ven  by  the  court  was  too  general ; 
and  also  misleading ;  that  the  charge  given  at  the  request  of  the  de- 
fendant was  erroneous ;  and  that  the  charge  requested  by  the  plain- 
tiff should  have  been  given,  in  order  that  the  jury  might  have 
some  rule  by  which  to  determine  what  the  true  relation  between 
the  railway  company  and  those  persons  operating  its  train  was. 

The  charge  in  every  case  should  be  such  as  to  enable  a  jury  to 
know  what  the  law  applicable  to  the  facts  of  the  particular  case  is ; 
and  the  more  clearly  that  is  stated  to  the  jury,  the  better  the 
charge,  if  the  rule  which  forbids  a  court  to  charge  on  the  weight 
of  evidence  be  not  violated. 

If  there  was  negligence  resulting  in  the  death  of  appellant's 
husband,  that  negligence  was,  under  the  facts  in  proof,  the  negli- 
gence of  the  engineer  or  conductor  of  the  derailed  train ;  and  me 
question  of  relationship  which  they  bore  to  the  appellee  at  the  time 
was  one  of  the  most  important  in  the  case.  This  was  recognized 
by  the  court  in  the  third  charge  given,  in  which  the  jury  were  in- 
formed the  plaintiff  was  entitled  to  recover  if  the  injury  resulted 
from  the  negligence  of  the  employees  of  the  defendant.  There 
was  nothing  in  the  charge,  however,  which  informed  the  jury 
what  would  constitute  those  engaged  in  operating  the  train  the 
employees  of  the  railway  company  or  the  employees  of  the  con- 
tractor. As  to  that,  the  jury  were  left  to  draw  their  own  conclu- 
sions, unaided  by  the  charge  of  the  court. 

There  is  no  doubt,  under  the  evidence,  that  the  engineer  and 
conductor,  and  others  engaged  in  running  the  train,  were  selected, 
employed  and  paid  by  the  railway  company,  and  that  they  could 
be  discharged  alone  by  some  of  its  own  officers  empowered  by  it  to 
act  in  this  respect ;  cause  for  the  discharge  of  these  persons  could 
be  made  known  to  the  company  by  the  contractor,  and  upon  his 
representations  they  would  ordinarily  act.  This  would  evidence 
that  while  the  company  withheld  from  the  contractor  one  of  the 
essential  rights  of  a  matter,  he  was  made  its  servant,  in  so  far  as  to 

five  information  of  misconduct,  upon  which,  instead  of  its  own 
nowledge  acquired  through  its  own  officers,  the  employee  would 
be  discharged.  Nor  is  there  any  doubt,  from  the  evidence,  that 
the  train  which  was  derailed  belonged  to  the  railway  company,  as 
did  the  road  on  which  the  train  was,  even  though  it  had  not  been 
formally  received  from  the  contractor. 

Such  a  state  of  facts,  unexplained  by  proof  of  facts  which  could 
in  legal  effect  make  the  engineer  and  conductor  the  employees  of 
the  contractor,  would  entitle  the  plaintiff  to  recover,  if  the  injury 
of  which  she  complained  was  the  result  of  the  negligence  of  either 
or  both  of  these  persons.  Shearman  and  Bedfield,  71 ;  Joyce  v. 
Capel,  8  Oarr  &  Payne,  870 ;  Morris  v.  Kohler,  41  N.  T.  44 ; 
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Scott  V.  L.  &  St.  K.  Docks  Co.,  3  Hnrl.  <fe  Colt.  596 ;  Byrne  v. 
Boadle,  2  Hnrl.  &  Colt.  722. 

To  rebnt  this  prima  facie  case  rested  with  the  defendant.  Was 
it  enoagh  for  tliis  purpose  to  show  that  for  certain  purposes  the 
contractor  had  an  exclusive  control  over  that  section  of  the  road, 
or  to  show  that  the  contractor,  for  such  purposes,  had  an  exclusive 
control  over  the  construction  train?     We  think  not. 

How  far  the  train  was  under  the  exclusive  control  of  the  con- 
tractors will  best  appear  by  the  insertion  of  the  material  parts  of 
the  testimony  of  Monroe,  a  contractor.     He  said:  '^The  train  on 
which  he  was  killed  was  a  supply  train,  under  the  control   and 
management  of  the  contractors  ^ho  wei*e  building  and  construct- 
ing tiie  road.  .....     Frank  Fanning  was  the  conductor.     Don't 

remember  the  name  of  the  engineer.     They  were  running   the 
trains  for  contractors,  hauling  material  and  supplies  for  them  and 
under  their  directions.  ...     I  did  have  the  right  over  that  part 

of  the  road,  the  same  that  any  contractor  building  a  railroad  has, 
the  right  to  order  and  run  trains  for  material  and  supplies  when 
the  trains  should  run  and  where,  and  in  fact  I  had  tne  general 
management  and  control  over  the  supply  trains  on  that  paii;  of  the 
road  under  constraction.  .  .  .  The  contractors  building  the  road 

had  cliarge  of  the  road  at  the  time  he  was  killed.  It  was  used  for 
running  supplies  and  material  for  the  purpose  of  building  the  road, 
for  supplying  the  contractors  with  supplies  and  material.  I  had 
the  ordering  and  control  of  it  for  hauling  supplies  and  ma- 
terial." 

Anderson,  the  paymaster  of  the  railway  company,  on  this  point 
testified <  "The  supply  trains  were  furnished  tne  contractors,  and 
they  were  responsible  for  them ;  this  was  the  regulation.  The 
trains  from  San  Antonio  west  were  in  charge  of  the  contractor  at 
the  time  of  the  accident.  .  .  .  The  train  was  the  property  of  the 
company,  and  the  men  running  it  were  in  the  employ  of  the  com- 
pany, but  the, train  itself  was  under  the  control  of  the  contractor  at 
the  time  of  the  accident." 

If  the  contract  between  the  rail  way  company  and  the  contractore 
was  that  the  former,  by  its  own  trains,  run  by  its  own  ^hkn  railway 
employees,  undertook  to  transport  for  the  contractors  to?*^![^S^J 
sucn  materials  as  might  be  needed  in  the  construction  oowtractobs. 
of  the  road  to  be  built,  then  the  railway  company  would  be 
responsible  to  any  one  not  an  employee  of  the  company  for  an  in- 
jury received  through  the  negligence  of  those  operating  the  train  ; 
for  those  thus  engaged  would  certainly  be  the  servants  of  the 
company,  even  though  the  contractors  may  have  been  authorized 
to  determine  when,  where  and  to  what  extent  material  and 
supplies  should  be  transported,  and  to  that  extent  to  control  the 
trains  and  employees  of  the  company. 

If  the  contract  was  that  the  railway  company  should  furnish 
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certain  trains  or  a  sufficiency  of  locomotives  and  cars  to  bemaiiDed- 
bj  men  of  the  railway's  own  selection,  to  be  paid  by  it,  and  sub- 
ject to  be  discharged  by  it  alone,  to  be  used  by  the  contractors  in 
the  transportation  of  such  material  and  supplies  as  would  be  needed, 
but  to  be  operated  according  to  the  directions  and  will  of  the  con- 
tractors, then  there  might  be  some  question  whether  those  en- 
gaged in  operating  the  trains  were  the  servants  of  the  railway  com- 
pany ;  but  even  m  such  a  case  we  are  of  the  opinion  that,  in 
reason  and  upon  the  weight  of  authority  of  adjudicated  cases, 
they  are  and  should  be  considered  the  servants  of  the  railway  com- 
pany ;  for  in  such  case  it  has  retained  to  itself  two  of  the  most 
essential  powers  of  a  master — the  power  to  select  and  the  power 
to  discharge  (Quarmau  v,  Burnet,  6  M.  &  W.  499 ;  Michael  v. 
Stanton,  3  Hun,  462;  Kimball  v.  Cushman,  103  Mass.,  198; 
Dalvell  V.  Tyrer,  El.,  B.  &  El.  899 ;  Blake  v.  Ferris,  1  N.  T. 
49 ;  Taylor  v.  W.  P.  E.  R.  Co.,  45  Cal.  335 ;  Dean  v,  Branth- 
waite,  6  Esp.  36  ;  Wwant  v.  N.  Y.  &  H.  R.  R.  Co.  3  Duer,  362; 
Pawlet  V.  R.  &.  W.  K.  Co.,  28  Vt.  299  ;  Thompson  on  Neg.,  892- 
895  ;  Abbott  on  Shipping,  56 ;  S.  &  R.  on  Neg.,  71-75 ;  Wharton 
on  Neg.,  177) ;  a  power  presumably  reserved  for  its  own  benefit 
and  protection  ;  for  the  protection  of  the  thing  to  be  used  by  the 
servant. 

The  running  of  a  locomotive,  an  intricate,  valuable  and  dan- 
gerous engine,  is  not  knowingly  confided  to  unskilled  men — ^their 
selection  is  a  matter  of  importance  to  the  owner ;  nor  is  the  man- 
agement of  a  train  of  cars  knowingly  confided  to  an  unskilled 
person  ;  and  when  a  right  to  select  and  employ  the  persons  who  are 
to  operate  them  is  reserved  to  the  owner,  while  the  thing  is  to  be 
used  by  another,  this  is  done  for  the  protection  of  the  owner 
against  loss  which  might  result  to  the  thing  used  or  to  the  bnsi- 
ness  of  the  owner  from  an  unskilled  or  negligent  nee  of  the 
thing. 

If,  for  his  own  protection,  the  owner  reserves,  over  that  which 
he  permits  to  be  used  by  another,  the  essential  powers  of  a  master, 
it  is  but  just  that  he  should  be  held  to  sustain  that  relationship 
when  the  rights  of  others,  affected  by  the  negligence  of  those 
so  selected,  paid  and  kept  in  his  employment,  are  brought  in 
question. 

If  a  locomotive  or  train  had  been  injured  or  destroyed  through 
the  negligence  of  those  engaged  in  operating  them,  what  case 
would  the  railway  company  have  against  the  conti'actors  under 
either  of  the  states  of  facts  which,  from  the  evidence  as  it  was  de- 
veloped, may  be  inferred  to  have  existed  ?  The  reply  of  the  con- 
tractors to  an  action  for  damages  based  on  such  facts  would  be: 
"Locomotives  and  trains  were  operated  by  men  of  your  own 
selection,  paid  by  you,  and  over  whom  you  gave  to  us  no  power  to 
discharge.     You  retained  over  those  operating  them  the  powere 
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and  rights  which  the  master  has  over  his  servants,  and  yon  must 
bear  the  burdens  which  result  from  their  failure  of  duty  to  yon." 
Snch  a  defence  would  be  unanswerable. 

If,  for  an  injury  resulting  as  did  that  under  consideration,  an 
action  should  be  brought  by  the  injured  person,  or  by  his  repre- 
sentatives in  case  of  his  death,  against  the  contractors,  what  would 
be  their  reply?  It  would  certainly  be:  "We  were  not  the 
masters  of  those  persons  who  operated  the  trains;  they  were 
selected  and  employed  and  paid  by  the  railway  company,  and  we 
had  no  power  to  discharge  them.  We  could  durect  tnem  what  to 
transport,  to  what  place,  and  when,  but  how  it  should  be  done,  in 
80  far  as  running  the  train  was  concerned,  we  had  no  power  to  con- 
trol ;  in  reference  to  that  matter,  the  railway  company,  for  the 
protection  of  its  own  property,  operated  it  by  its  own  servants,  and 
as  it  does  not  appear  that  the  injary  resulted  from  any  negligence 
of  ourselves  or  our  servants,  we  are  not  liable."  Such  an  answer 
would  be  hard  to  meet. 

The  train  may  have  been  "  a  supply  and  construction  train 
under  the  said  Monroe's  exclusive  control  as  a  construction  con- 
tractor," in  so  far  as,  for  the  purposes  of  the  contractors,  it  was 
necessary  for  it  to  be,  and  yet  the  railway  company  be  responsible 
for  the  negligence  of  its  own  servants ;  for  its  liability  must  depend 
on  the  relationship  of  those  persons  to  it  through  whose  negligence 
the  injury  results,  and  upon  this  subject  the  jury  should  have  been 
clearly  instructed.  The  broad,  general  charge  given,  under  the 
facts  in  evidence,  was  calculated  to  mislead,  and  ought  not  to  have 
been  given. 

The  charge  given  at  the  request  of  the  defendant,  under  the  facts 
in  evidence,  was  not  only  misleading,  but  was  erroneous. 

How  far  both  a  railway  company  or  other  corporation  or  person, 
and  even  an  independent  contractor  doing  work  for  such  corpora- 
tion or  person,  may  each  become  liable  to  third  persons  for  torts 
of  persons  who  hold  to  each  of  them  a  relation  such  as  to  render  it 
the  right  and  duty  of  either  to  control  the  employee  in  reference 
to  a  part  of  the  work  in  which  he  is  engaged,  need  not  be  con- 
sidered in  this  case. 

That  neither  corporations  nor  pereons  are  liable  for  injuries  re- 
snltin*^  from  the  negligence  of  independent  contractors  railway xotli- 
or  their  servants,  while  engaged  in  doing  work  for  55ctdJ?Sndex? 
sncli  corporations  or  persons,  is  well  settled.  coktractobs. 

The  rule  was  recognized  in  Cunningham  v.  Railroad  Co.,  51 
Tex.  609,  which  is  cited  as  an  authority  in  support  of  the  charges 
given  in  this  case.  The  defence  in  that  case  was  that  the  injury 
resulted  while  the  train  was  in  the  exclusive  use  and  control  of  the 
contractors  engaged  in  constructing  a  portion  of  defendant's  road, 
and  operated  by  the  contractoi''s  own  servants,  agents  and  em- 
ployees. The  facts  of  the  case  are  fully  stated  in  the  report  of  the 
21  A.  &  £.  R.  Cas.— 15 
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case,  in  80  far  as  waB  necessary  to  a  coiTect  understanding  of  the 
points  considered  in  the  opinion ;  a  reference,  however,  to  the 
record  of  that  case  shows  that  the  persons  engaged  in  operatiDg  the 
train  were  in  the  employment,  pay,  and  control  of  the  contractors; 
and  under  such  a  state  of  facts  the  charge  which  was  given  by  the 
court  below  and  approved  on  appeal  was  unobjectionable. 

It  exempted  the  railroad  company  from  liability,  ^Mf  at  the  time 
the  accident  occurred,  it  (the  train)  was  in  the  exclusive  control  of 
the  contractors,  and  was  run  and  managed  by  them,  their  servants, 
agents  or  employees."  Such  is  not  the  effect  of  the  chai^  given 
in  tlie  case  before  us,  nor  are  the  facts  the  same  as  in  the  case  re- 
ferred to. 

The  charge  requested  by  the  plaintiff  and  refused,  as  a  whole, 
contained  matters  which  it  would  have  been  error  to  give,  bat 
some  charge  embracing  the  substance  of  the  charge  set  out  in  this 
opinion  should  have  been  given  to  the  iury. 

The  view  taken  of  the  matters  alread  v  considered  renders  it  nn- 
necesary  to  consider  the  assignments  of  error  which  relate  to  tlie 
action,  of  the  court  below  in  overruling  the  motion  for  a  new 
trial. 

For  the  errors  indicated  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  i*emanded. 

Beversed  and  remanded. 


See  Hughes  o.  Cincinnati,  etc.,  R  R.  Co.,  16  Am.  &  Eng.  R.  R  Cis. 
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Singleton 

SOUTHWESTEEN  R.    R.    Oo. 
(70  Georgia  JRaporU,  464.) 

One  railroad  company  leased  its  road,  cars,  etc.,  to  another  company  under 
authority  of  an  act  of  the  legislature  providing  for  a  continuance  of  the  com- 
pany's lessor  corporate  existence.  Suit  being  brought  by  a  passenger  on  the 
road  against  the  lessor  for  an  injury  inflicted  upon  him  by  the  negligence  of 
the  lessee's  servants,  held  that  the  defendant  was  not  exempt  from  liabilitj 
to  perform  all  duties  imposed  upon  it  by  its  original  charter,  there  being  no 
clause  in  the  statute  authorizing  the  lease  creating  such  exemption. 

Held  therefore  that  defendant  was  liable. 

Where  a  motion  for  new  trial  was  predicated  on  ^ye  grounds,  and  was 
granted  on  one  alone,  thereby  overruling  the  other  four,  exception  being 
taken  to  such  grant  of  a  new  trial  by  the  respondent  in  the  motion,  and  no 
cross-bill  of  exceptions  being  filed  by  the  movant,  so  as  to  secure  from 
this  court  a  direct  decision  in  regard  to  the  grounds  overruled,  as  provided 
by  the  act  of  1880,  we  must  deal  with  the  judgment  granting  the  new 
tnal  and  consider  it  just  as  it  was  passed  upon  by  the  judge  below. 
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While  the  damages  given  by  the  jury  in  this  case  may  be  high  under  the 
evidence,  they  are  not  so  excessive  as  to  warrant  the  inference  of  partiality, 
prejudice  or  corruption  on  the  part  of  the  jury,  or  to  require  a  reversal  of 
the  judgment  below. 

IjBf  addition  to  the  report  contained  in  the  decision,  it  is  only 
necessarj  to  state  that  the  motion  for  new  trial  contained  iive 
grounds.  The  order  granting  the  new  trial  was  as  follows: 
"  Upon  hearing  and  considering  the  foregoing  motion,  it  is  ordered 
by  the  court,  that  the  verdict  be  set  aside  and  a  new  trial  granted, 
on  the  ground  that  the  jury  foand  contraiy  to  the  evidence  and 
charge  of  the  court  on^pecial  plea,  which  is  the  second  plea." 

Blandfard  <&  Oarra/rd^  for  plaintiflE  in  error. 

W.  8.  Wallace^  Peahod/y  cfe  Bram/non  for  defendant. 

Cbawfobd,  J. — This  was  an  action  on  the  case  brought  by  the 
plaintifE  in  error  against  the  defendant  in  error,  and  in  faoib. 

which  it  was  alleged  that  he  purchased  a  ticket  from  said  defend- 
ant to  ride  upon  its  i*oad  from  Howard  to  Geneva  and  return ; 
that  by  the  carelessness  of  the  said  defendant  and  the  negligence 
of  its  agents  in  putting  him  off  its  train,  he  was  caused  to  break  Iiis 
leg  and  suffer  other  injuries  to  liis  great  damage,  amounting  to 
twenty  thousand  dollars. 

The  defendant  pleaded  the  general  issue,  and  at  the  trial  term  of 
the  case  iiled  a  special  plea  alleging  that,  before  and  at  he  time  of 
the  accident,  the  road  and  cars  iiad  been  leased  by  the  South- 
western R.  B.  Co.  to  the  Oentral  R.  K.  &  Banking  Co.  of  Georgia, 
and  that  the  same  were  at  that  time  being  operated  by  the  latter, 
and  not  by  the  former  company.  Upon  the  trial  ot  the  issues 
formed,  the  jury  returned  a  verdict  for  the  plaintiff,  assessing  his 
damages  at  six  Uiousand  dollars.  The  defendant  moved  for  a  new 
trial,  which  the  court  granted  alone  upon  the  ground  that  the  jury 
found  contrary  to  the  evidence  and  charge  on  the  special  plea. 
Upon  this  decision  the  plaintiff  below  assigned  error,  and  asks  that 
the  same  may  be  reviewed  and  reversed. 

1,  2,  8.  The  special  plea  and  the  evidence  thereunder  present 
the  question  whether  a  railroad  company  which  has  leased  its  road, 
cars  and  engines,  and  allowed  the  lessee  company  to  operate  the 
same  in  the  name  of  the  lessor  company,  is  liable  to  third  persons 
or  the  public  for  the  carelessness  and  negligence  of  the  lessee  com- 
pany. 

It  is  now  a  well  settled  principle  that  a  corporation,  being  the 
creature  of  the  law,  has  only  the  powers  conferred  upon  ^^^^^^  p^,^ 
it  by  its  charter,  and  that  all  others  not  necessarily  im-  ■bsofcomfaIt 
plied  therefrom  are  witheld.  Its  grants,  whether  of  *^"^^"' 
powers  or  exemptions,  are  alwavs  to  be  strictly  construed,  and  its 
obligations  are  to  be  strictly  performed,  whether  they  may  be  due 
to  the  State  or  to  individuajs.     It  seems  also  to  be  well  settled  that 
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a  railroad  corporation,  and  it  is  witli  sncb  that  we  are  dealing  in 
this  case,  cannot,  without  special  authority  of  statute,  alienate  its 
franchise  or  property  acquired  under  the  right  of  eminent  domain, 
or  essential  to  the  performance  of  its  duty  to  the  public,  whether 
by  sale,  mortgage,  or  lease.  101  U.  S.  71 ;  17  How.  80 ;  21  How. 
441 ;  4  Biss.  85 ;  10  Allen,  448. 

It  is  not  questioned  that  the  Southwestern  R.  B.  Co.,  if  it  had 
been  operating  its  road,  would  have  been  liable  to  respond  to  the 
plaintiff  in  error  for  any  damages  sustained  by  him  through  the 
negligence  of  its  officers  or  agents.  If,  then,  it  would  be  so  liable 
when  operated  by  itself,  does  a  lease  made  to  another  company 
discharge  it  under  the  law  from  such  liability. 

No  case  involving  this  precise  question  has  ever  been  before  this 
court,  but  in  the  case  of  the  Macon  &  Augusta  R.  B.  v.  Majes, 
uabilitt     o»  49  Qa.  865,  it  was  held :     "  Where  a   railroad  com- 

LKSSOB         BAIL-  •/  j.1  •  ^  • 

WAY  coMPAHT  pauv  permits  other  companies  or  persons  to  exercise 
Si«""  "'  the  fi^diise  of  ranning  care  dra^n  by  steam  over 
its  road,  the  company  owning  the  road,  and  to  which  the  law  has 
intrusted  the  franchise,  is  liable  for  an  injury  done,  as  though  the 
company  owning  the  road  were  itself  running  the  cars." 

This  liability  is  put  upon  the  ground,  that  "if  a  railroad  com- 
pany to  which  the  legislature  has  granted  this  franchise  permit 
others  to  use  it,  the  company  is  responsible  to  the  public  for  the 
negligence  of  such  persons. 

This,  then,  being  a  fixed  obligation  upon  a  railroad  corporation, 
is  there  any  way  by  which.it  may  allow  others  to  exercise  its  fran- 
chise, and  absolve  itself  from  such  obligation  ?  This  can  undoubt- 
edly be  done  by  the  consent  and  authority  of  the  le^slatnre 
granted  to  that  end.  Pierce,  in  his  works  on  American  B.  B.  Law, 
244,  and  on  Bailroads,  283,  lays  down  the  rule  as  follows :  "  The  com- 
pany cannot  divest  itself  of  responsibility  for  the  torts  of  persons 
operating  its  road,  by  transferring  its  corporate  powers  to  other 
parties,  or  by  leasing  its  road  to  them,  in  the  absence  of  special 
statute  authority  and  exemption.  It  cannot  by  its  own  act  absolve 
itself  from  its  obligations  without  the  consent  of  the  legislature. 
The  lessees  may,  however,  also  be  responsible  for  the  injury." 

In  support  of  this  principle  he  cites  26  Vermont,  721,  which 
says:  *'The  company  owning  a  railroad  will  be  liable  for  the  acts 
of  their  lessees  who  run  the  road.  As  to  the  liability  of  the  de- 
fendants for  the  acts  of  their  lessees,  who  were  running  the  defend- 
ant's road  under  a  long  lease,  we  think  there  can  be  no  doubt. 
Unless  we  can  hold  tlie  defendants  thus  liable,  they  might  put 
their  road  into  the  hands  of  corporations  or  individuals  of  no  re- 
sponsibility. It  was  upon  this  ground  that  the  English  courts 
denied  the  legality  of  one  road  leasing  itself  to  another  or  to 
private  persons,  and  the  consequent  loss  of  security  to  the  public 
without  the  consent  of  Parliament.  .  .  The  public  can  only  look 
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to  that  corporation  to  whom  thej  have  delegated  this  portion  of 
the  public  service.  Certainly  they  are  not  bound  to  look  beyond 
them,  although  they  doubtless  may  do  so.'^  See  also  17  How.  39 ; 
1  Simon  (NT  S.),  550;  13  L.  &  E.  506;  17  Wallace,  445;  10 
Gray,  103;  22  III.  109;  4  Gushing,  400;  5  Wallace,  104. 

In  Eailroad  Company  v.  Brown,  17  Wallace,  450  and  451,  the 
opinion  of  Judge  Davis  is  as  follows :  ''  The  second  assi^ment  of 
error  denies  the  liability  of  the  corporation  for  anything  done 
while  the  road  is  operated  by  the  lessees  and  receiver. 

"  It  is  the  accepted  doctrine  in  this  country,  that  a  railroad  cor- 
poration cannot  escape  the  performance  of  any  duty  or  obligaton 
imposed  by  its  charter  or  the  general  laws  of  the  State  by  a  volun- 
tary surrender  of  its  road  into  the  hands  of  lessees.  The  operation 
of  the  road  by  the  lessees  does  not  change  the  relations  of  the  orig- 
inal company  to  the  public,  ....  for  me  servants  under  such  an 
employment,  in  legal  contemplation,  are  as  much  the  servants  of  the 
company  as  of  the  lesseesand  receiver.  Apart  from  this  view  of  the 
Bubiect,  the  ticket  on  which  the  plaintiff  rode  was  issued  in  the  name 
of  theWashington,  Georgetown  and  Alexandria  E.  B,  Co.,  as  were  all 
the  tickets  sold  at  both  ends  of  the  route.  The  holder  of  such  a  ticket 
contracts  for  carriage  with  the  company,  not  with  the  lessees  and 
receiver.  Indeed,  there  is  nothing  to  show  that  Catherine  Brown 
knew  of  the  difficulties  into  which  the  original  company  had  fallen, 
nor  of  the  part  performed  by  the  lessees  and  receiver  in  operating  the 
road.  She  was  not  required  to  look  beyond  the  ticket,  which  con- 
veyed the  information  that  this  road  was  run  as  railroads  genei-ally 
are,  by  a  chartered  company.  Besides,  the  company  having  per- 
mitted  the  lessees  and  receiver  to  conduct  the  business  of  the  road 
in  this  particular,  as  if  there  were  no  change  of  possession,  is 
not  in  a  position  to  raise  any  questions  as  to  its  liability  for  their 
acts." 

Bat  it  is  said  that  the  Southwestern  It.  B.  Co.  had  the  consent 
of  the  legislature  to  lease  its  road,  and  having  entered 
into  contract  with  the  Central  B.  B.  and  Banting  Co.,  ookSht"^  to 
under  that  consent,  it  is  absolved  from  its  obligations  ^*' 
to  the  public  under  its  original  charter.  Authorities  are  cited  to 
sustain  this  doctrine ;  indeed,  some  of  those  hereinbefore  referred 
to  are  relied  upon.  The  view  which  we  take  of  the  law  and  the 
cases  cited  is  that  the  original  obligation  can  only  be  discharged  by 
a  legislative  enactment  consenting  to  and  authorizing  the  lease, 
with  an  exemption  gi'anted  to  the  lessor  company.  To  this  effect 
is  the  rule  laid  down  by  Bedfield,  suj?ra,  and  sustained  by  the  au« 
thorities  he  cites.  If  this  be  not  so,  it  is  but  adding  a  new  grant  to 
the  ori^nal  company,  without  a  law  being  passed  to  that  effect. 
That  tne  obligation  originally  existed  is  not  denied,  and  an  exam- 
ination of  the  act  authorizing  the  lease  to  be  made  will  show  no 
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such  exemption ;  and  without  it,  we  are  constrained  to  hold  that 
no  such  exists. 

"  The  English  statute  of  8  and  9  Vict.  c.  20,  section  87,^'  says  Ked- 
field,  Law  of  Railways,  616,  "  gives  special  permission  to  one  com- 
pany to  contract  with  other  companies  for  tne  right  of  passage  over 
their  track.  But  an  agreement  between  railway  companies,  without 
the  authority  of  the  legislature,  transferring  the  powers  of  one  com- 
pany to  another,  is  against  good  policy,  and  a  court  of  equity  will 
not  lend  its  aid  to  cairy  such  contract  into  effect.  ...  It  seems 
to  be  considered  by  the  English  courts  that  one  i*ailway  leasing  its 
entire  use  to  another  company  does  not  come  within  this  section  of 
tlie  general  statute,  and  as  the  public  thereby  lose  the  security  of 
the  nrst  company  for  care  and  oiligence  in  the  discharge  of  its  pub- 
lic duties,  the  contract,  unless  made  in  the  pursuance  of  an  act  of 
legislature,  is  illegal,  as  against  public  policy."  He  further  says: 
"  But  even  where  such  contracts  have  been  made  by  permission  of 
the  legislature,  it  has  been  held,  in  this  country,  that  the  company 
leasing  itself  does  not  thereby  escape  all  responsibility  to  the  pub- 
lic. But  that  the  public  generally  may  still  look  to  the  original 
company  as  to  all  its  obligations  and  duties  which  grow  out  of  its 
relations  to  the  public,  and  are  created  by  charter  and  the  general 
laws  of  the  State,  and  ai*e  independent  of  contract  or  privity  be- 
tween the  party  injured  and  the  railway." 

In  the  case  of  the  The  Ohio  and  Mississippi  R.  R.  Co.  v.  Sidney 
Dunbar  et  at.,  20  111.  627,  the  court  says :  "  It  will  be  observed 
that  the  legislature  has  been  specific  in  the  enumeration  of  the 
powers  granted ;  but  in  them  all  we  nowhere  find  any,  either  ex- 
pressly or  impliedly,  giving  this  power  to  lease  tlieir  road  so  as 
to  release  them  from  liability."  So  we  say  of  the  present  case ;  we 
nowhere  find  the  power  given  to  lease  this  road  so  as  to  release  it 
from  liability;  and  without  such  a  release  expressly  granted  or  nec- 
essarily implied,  it  does  not  exist. 

We  are  not  unaware  of  the  fact  that  Maine  and  Louisiana  have 
^JEASB  BY  taken  a  different  view  from  that  which  we  hold  to  be 
sredMSABT    TO  the  correct  one ;  but  under  the  construction  which  thi& 
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FBOMLLuuLiTY.  court  holds  shouU  be  given  to  the  chartered  rights  and 
exemptions  of  corporations,  we  are  of  opinion  that  it  requires  not 
only  the  consent,  but  a  release  by  the  legislature,  to  absolve  them 
from  the  obligations  which  they  owe  the  public.  This  was  not 
done. 

Besides,  in  this  case  the  lease  itself  expressly  provides  for  the 
continuance  of  the  organization  of  the  Southwestern  R.  R.  Co. 
One  of  the  conditions  thereto  is,  that  it  is  to  have  its  president, 
board  of  directors,  and  its  secretai^  and  treasurer.  Its  corporate 
powers  are  exercised  and  enjoyed  under  its  original  charter,  and  the 
reservations  set  out  in  its  lease.  It  was  sued  in  its  corporate  name ; 
it  appeared  and  answered  in  that  name ;  it  is  recognized  under  the 
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laws  of  the  State  in  its  corporate  capacity ;  it  pleads  and  is  im- 
pleaded by  none  other ;  it  transacts  its  business,  tnrough  its  officers 
and  agents,  as  the  Southwestern  Railroad ;  it  so  dealt  with  the  plain- 
tiff below  in  the  very  ticket  which  it  sold  him,  and,  in  the  language 
of  Judge  Davis  in  the  case  cited  above,  he  was  not  required  to  look 
beyond  the  ticket,  which  conveyed  the  information  that  this  road 
was  run  as  railroads  generally  are,  by  a  chartered  company.  If, 
therefore,  the  Southwestern  B.  R.  Oo.  does  not  desire  to  be  held 
responsible  to  the  public  for  the  acts  of  its  lessees,  so  far  as  relates 
to  the  public  under  its  charter,  a  leglislative  ^ant  to  that  end 
should  be  obtained,  and  the  business  of  the  road  conducted  in  the 
name  and  under  the  responsibility  of  the  lessee  company. 

Sut  it  is  said  that  the  case  of  Jones  v.  The  Geor^a  Southern 
B.  B.  et  al.<f  66  Ga.  568,  rules  this  case  in  favor  of  the  defendant 
in  error.  We  do  not  so  understand  it.  In  that  case,  there  were  two 
questions  made  and  decided.  One  was  that  the  leaving  a  copy 
declaration  and  process  with  a  depot  agent  was  not  sufficient  ser- 
vice on  an  individual  lessee  of  a  railroad,  even  though  the  lease 
under  which  he  operated  the  road  may  have  been  made  by  author- 
ity of  law.  The  other,  that  Jones,  the  plaintiff,  being  the  track 
hand  and  servant  of  the  individual  lessees,  and  not  of  the  Georgia 
Southern  B.  B.,  the  latter  would  not  be  bound  to  answer  in  dam- 
ages for  injuries  alleged  to  have  been  caused  by  a  co-employee, 
l&ewise  in  the  service  of  the  said  individual  lessees ;  and  especially 
when  the  said  Jones  did  not  show  himself  free  from  fault.  The 
case  at  bar  is  widely  different,  in  that  it  arose,  not  between  the 
lessee  company  and  one  of  its  servants,  but  between  itself,  as  oper- 
ated by  the  lessee  company  in  its  name,  and  the  public,  in  the  ex- 
ercise of  one  of  its  most  important  franchises — ^tne  transportation 
of  passengers. 

4,  5.  It  is  insisted  by  the  defendant  in  error  that,  although  the 
ffrant  of  the  new  trial  was  put  by  the  ludee  below  JtJDOMror 
upon  the  ground  wnicn  we  nave  been  considering,  and  trial: how ooh- 
that  it  was  not  a  legal  ground,  yet  if  the  new  trial  was  ™w!^  ^^  "*" 
properly  granted  upon  any  of  the  grounds  taken,  that  his  judgment 
thereon  should  be  affirmed.  There  were  five  grounds  upon  which 
the  defendant  asked  the  court  to  grant  a  new  trial ;  the  judgment 
put  it  upon  one  specified  ground,  and  that  alone,  thereby  overrul- 
ing it  on  the  other  four.  That  ruling,  so  made,  was  excepted  to, 
brought  to  this  court,  and  error  assigned  thereon.  No  cross-bill  of 
exceptions  was  taken  to  the  overruling  of  the  other  grounds,  and 
whicm  was  necessary  to  have  been  done  in  order  to  secure  from 
this  court  a  direct  decision  upon  the  questions  therein  made,  as 
provided  by  the  act  of  1880.  This  not  having  been  done,  this 
court  must  deal  with  the  judgment  granting  the  new  trial,  and 
consider  it  just  as  it  was  passed  on  by  the  judge  below.  Under 
that  sound  discretion  with  which  he  is  invested  by  law,  he  held 
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that  the  defendant  was  not  entitled  to  a  new  trial,  except  upon  the 
ground  that  the  jury  found  contraiy  to  the  evidence  and  chaige  on 
the  special  plea. 

Haying  aisposed  of  that  particular  ground,  we  think  it  necee- 
DAMAon:         sary  only  to  notice  that  which  allefiiea  the  damara 

WHSTHK&        BZ-      r      ''     3    .    *'-*  .  J'j. 

cBasmBcmvov.  found  to  be  cxcessivc  and  unjust 

Upon  this,  we  say  that  section  3717  of  the  Code  declares:  ''The 
presiding  jud^e  may  exercise  a  sound  discretion  in  granting  or  re- 
fusing new  trials  in  cases  where  the  verdict  may  be  decidedly  and 
strongly  against  the  weight  of  evidence,  although  there  may  appear 
to  be  some  slight  evidence  in  favor  of  the  finding."  And  again, 
in  section  3718,  it  is  declared :  ''  In  all  applications  for  new  triak 
on  other  grounds  not  provided  for  in  tnis  Code,  the  presiding 
judge  must  exercise  a  sound  legal  discretion  in  granting  or  refus- 
ing the  same,  according  to  the  provisions  of  the  common  law  and 
practice  of  the  courts."  It  has  been  so  long  and  so  uniformly  held 
that,  after  the  exercise  of  this  discretion  by  the  circuit  judge,  it 
will  not  be  interfered  with,  except  where  it  has  been  abused,  that 
it  is  scarcely  necessary  to  refer  to  it.  In  the  Ist  Ga.  610,  it  was 
held  that, ''  this  coui*t  will  not  grant  a  new  trial,  unless  some  prin- 
ciple of  law  has  been  clearly  violated,  or  where  there  is  manifestly 
no  evidence  to  sustain  the  verdict."  It  is  not  contended  in  this 
case  that  there  is  no  evidence  to  support  the  verdict,  but  that  it  is 
excessive  and  unjust.  In  the  language  of  McDonald,  J.,  in  the 
case  of  Bryan  v,  Acee  et  al.^  27  Qti.  91,  "  we  consider  the  damages 
given  by  the  jury  in  this  case  high,  under  the  evidence,  but  we  do 
not  consider  them  so  excessive  as  to  warrant  the  inference  of  par- 
tiality, prejudice,  or  corruption  on  the  part  of  the  jury  who  ren- 
dered the  verdict."  And  in  the  same  safe  judicial  line,  we  quote 
from  Benning,  J.,  in  the  case  of  Adkins  v.  Williams,  23  Ga.  284. 
He  says ;  ^^  Tne  court  below  did  not  think  the  damages  excessive. 
And  the  court  trying  the  case  must  ever  receive  more  light  on  the 
question  of  excessive  damages  than  it  can  impart  to  any  other 
court.  The  damages  may  be  heavy,  but  there  is  not  enough  dis- 
closed to  this  court  to  satisfy  it  that  thej  are  excessive.  The 
boundaries  for  the  amount  of  damages  in  cases  of  this  kind  are 
anything  but  fixed." 

So  that,  upon  the  facts  and  the  law  of  this  case,  we  see  no  legal 
reason  upon  which  to  say  that  the  judge  below  abused  his  discre- 
tion in  overruling  the  defendant's  motion  for  a  new  trial  on  this 
f  round,  and  we  conclude  this  opinion  by  adding  that  which  McCay, 
.,  said  in  the  case  of  Kelly  v.  The  State,  49  Ga.  16 : 

'^  The  real  question  in  this  case  is  whether  this  tribunal,  a  court 
of  law,  composed  of  three  men  not  of  the  vicinage,  shall  declare 
the  verdict  of  a  jury,  chosen  by  law,  and  required  and  authorized 
by  law  to  pass  on  the  facts,  not  supported  by  the  evidence.  We 
have  again  and  again  declared  our  opinion  that  this  court  has  no 
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Sower  to  act  as  a  conrt  of  appeal  from  the  verdict  of  a  jnry.  In- 
eed,  it  is  only  by  a  sort  of  fiction  that  we  have  jurisdiction  at  all 
over  a  verdict  of  the  jury  upon  the  facts.  The  constitution  ex- 
pressly declares  that  this  court  shall  have  no  original  jurisdiction, 
bat  snail  be  a  court  alone  for  the  trials  of  errors  in  law  or  equity 
from  the  superior  courts,  etc.  The  constitution  gives  to  the  supe> 
nor  court  the  risht  to  mnt  new  trials  in  the  superior  court  on 
proper  and  leffal  grounds,  and  it  is  only  where  the  judge  of  the 
snperior  court  lias,  in  granting  or  refusing  a  new  trial,  committed 
an  error  of  law  that  the  jurisdiction  of  the  supreme  court  arises." 
Judgment  reversed. 

Liability  of  Lessor  for  Torts  of  Lotsao. — For  a  discussion  of  the  subject  of 
the  liability  of  a  lessor  road  for  the  torts  of  its  lessee  see  note  to  Freeman  v. 
Miimeapolis,  etc.,  R.  R,  7  Am.  A  Eng.  R.  R.  Oas.  418. 


Shelby  R.  B.  Oo. 

V. 

LoTJisvnxs,  OiKGiNNATi  Aim  Lbxinqton  B.  B.  Oo. 

{Advance  Code^  Kentucky,    Feb.  19,  1885.) 

A  ndlroad  establishes  a  station  at  its  point  of  junction  with  a  connecting 
road  and  only  i  mile  from  a  station  previously  established  by  the  connecting 
road,  hMj  it  cannot  compel  the  connecting  road  to  stop  its  trains  at  the  new 
station  and  deliver  and  receive  passengers  and  freight  tnere.  Nor  has  it  the 
right  to  run  its  own  trains  over  the  connecting  ros^  unless  expressly  author- 
ized by  charter  or  by  contract  with  the  road. 

Appkax  from  Louisville  Chancery  Court. 
Cold/well  <&  ffanoood  for  appellant. 

HiNES,  C.  J. — This  is  an  action  by  appellant,  the  Shelby  ville  B.  B. 
Co.,  against  the  Louisville,  Cincinnati  and  Lexington  B.  B.  Co.,  by 
which  it  is  sought  to  enjoin  the  latter  company  from  doing  certain 
things  that  are  claimed  to  be  detrimental  to  the  former.  The 
cout  below  dissolved  the  temporary  injunction  which  had  been 
granted,  and  the  question  is  on  the  correctness  of  that  ruling. 

The  complaint  is  first,  of  the  refusal  of  appellee  to  permit  appel- 
lant the  use  for  a  half  mile,  by  its  engines  and  cars,  of  facts. 
the  roadbed  and  turn-table  of  appellee ;  second,  the  refusal  of  ap- 
pellee to  make  with  appellant  through  rates  and  execute  through 
bills  of  lading  for  freignt  and  through  rates  for  passengers,  and  to 
haul  its  cars  over  appellee's  road  to  their  destmation ;  third,  the 
refusal  of  appellee  to  stop  all  its  trains  at  the  junction  of  the  two 
road,  a  half  mile  from  appellee's  depot. 
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Theee  rights  are  claimed  by  appellant  upon  three  gronndB,  first  by 
virtue  of  toe  provisions  of  the  charters  of  the  oompanies,  second  by 
nsage  and  customs  between  connecting  lines,  and  third  under  con- 
tract entered  into  between  the  two  companies. 

Appellee's  road,  at  the  time  this  controversy  arose,  was  operated 
under  a  charter  granted  to  the  Louisville  and  Frankfort  R.  K.  Co^ 
in  1847.  The  provisions  of  that  charter  bearing  upon  the  qnee- 
tions  to  be  considered  are  as  follows : 

^^  It  shall  not  be  lawful  for  any  other  company,  or  any  per^n 
or  persons  whatsoever,  to  travel  upon  or  use  any  of  the  roads  of 
said  company,  or  to  transport  persons  or  merchandise,  or  produce 
of  any  description  whatsoever,  alone  said  roads  or  any  of  them 
without  the  license  or  permission  of  the  president  and  directors 
of  said  company."    (Section  44.) 

^'  That  full  right  and  privilege  is  hereby  reserved  to  the  citizens 
of  this  State,  or  any  company  nereafter  to  be  incorporated  under 
the  authority  of  tms  State,  to  connect  with  the  road  hereby  pro- 
vided for,  any  other  railroad  leading  from  the  main  route  and 
diverging  therefrom  at  an  ande  of  twenty  degrees  or  more,  to  any 
part  or  parts  of  the  State :  I^rovided  that  in  forming  such  con- 
nection no  injury  be  done  to  the  works  of  the  company  hereby  in- 
corporated."   (Section  49.) 

*'  It  shall  be  lawful  for  new  companies  hereafter  to  be  incor- 
porated to  unite  with  this  road,  ana  the  said  company  hereby  in- 
corporated shall  not  charge  for  freight  and  passengers  brought  on 
from  other  railroads,  as  above  permitted,  any  more  than  the  r^- 
lar  rate  charged  on  this  road,  from  end  to  end  pro  raia?^  (See- 
tion  54.) 

In  1851,  appellant,  the  Shelbyville  Railroad,  was  chartered 
with  permission  to  "intersect"  with  the  Louisville  and  Frankfort 
Railroad  at  such  point  as  might  be  agreed  upon  by  the  president 
and  directors  of  the  Shelbyville  R  R.  Oo.  (Section  16,  acts  1851, 
ch.  4810 

The  Shelbyville  road  was  constructed,  nineteen  miles  in  length, 
and  connecteid  with  the  Louisville  and  Frankfort  road  at  a  point  a 
half  mile  from  the  depot  of  the  latter  road  at  Anchorage,  at  whidi 
place  the  L.  &  F.  road  then  had  and  now  have  ample  depot 
facilities  for  freight  and  passengers,  together  with  switches  and 
turn-tables.  The  Shelbyville  road  erected  no  depot  building  at 
the  junction  with  the  L.  &  F.  road,  had  no  switches  or  turn-tables, 
the  only  accommodation  for  the  transfer  of  passengers  and  height 
being  an  unenclosed  platform  in  the  angle  oi  intersection.  Alter 
this  connection  the  Snelbyville  road  was  permitted  without  agree- 
ment, for  a  time,  to  use  with  its  engines  and  cars  the  XxuSk,  of  the 
L.  &  F.  road  from  the  junction  to  Anchorage.  Subsequently  an 
agreement  was  made  between  the  roads  for  nauling  cars  of  each 
over  the  road  of  the  other  and  for  through  passenger  and  freight 
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rates.  This  agreement  had  ceased  before  the  beginning  of  this 
coDtroversj,  and  the  track  of  the  L.  0.  &  L.  was  being  used  by 
permission  only. 

The  Gommon-law  obligations  of  a  railroad  company  to  a  con. 
necting  line  are  the  same,  as  to  reception,  transportation,  comioir  .  law 
and  delivei'y  of  freight,  as  those  existing  between  the  SSw^iJ^^co^ 
luih'oad  company  and  an  individual  shipper.  What-  ncmfOLnfE. 
ever  rights  or  privileges,  other  than  those  belonging  to  a  natui*al 
person,  that  are  claimed  by  one  railroad  company  against  a  con- 
liectiDg  company,  must  be  found  either  in  tiie  charteil  of  the  com- 
panics  or  arise  from  contract.  The  legislature  may  unquestionably, 
when  not  forbidden  by  the  organic  law,  regnlate  the  business  re- 
lations between  connecting  lines  of  railroads.  In  this  instance  we 
think  the  legislature  has  not  attempted  to  regulate  the  business 
connections  between  the  lines  of  the  opposing  companies.  The 
langnage  of  the  charters  quoted  not  only  fails  to  proyide  for  more 
than  a  physical  connection  between  the  roads,  but  negatives  the 
idea  that  there  shall  be  any  business  connection  except  by  consent 
or  agreement.  The  44:th  section  of  the  act  of  1847  provides  that  it 
shall  not  be  lawful  for  any  person  or  corporation  to  use  the  com- 
pany's road  for  the  transportation  of  merchandise  or  otherwise 
without  the  consent  of  the  company. 

The  claim  made  by  appellant  to  the  use  of  the  track  of  appellee, 
with  its  engines  and  cars,  is,  if  granted,  destructive  of  vnovnAxxvt 
appeUee's  franchise.  Appellee  does  a  through  business,  SS^^  *^"" 
connecting  north,  south,  east  and  west,  has  eighteen  freight  and 
passenger  trains  passing  the  point  of  junction  of  the  two  roads 
within  twenty-four  hours,  in  addition  to  wild  or  extra  trains,  that 
may  be  necessary  for  the  transaction  of  the  business  of  the  prin- 
cipal road.  From  delays  by  accident  or  other  emergencies  it  is 
esgential  to  the  preservation  of  the  lives  of  passengers,  the  prop- 
erty of  shippers  and  of  the  company,  that  all  trains  moving  over 
the  road  shall  be  subject  in  their  movements  to  the  direction  of  the 
train  dispatcher.  Under  such  circumstances  an  independent  line 
coming  at  will,  with  its  engines  and  cars,  upon  the  road  of  another 
company,  would  necessarily  interfere  with  the  business  of  the  line 
whose  road  was  thus  used  as  to  practically  destroy  it.  To  allow  it 
would  be  to  allow,  without  even  the  pretense  oi  legislative  sanc- 
tion, the  one  company  to  take  the  property  of  another  and  api>ro- 
priate  it  to  its  own  use.  In  the  absence  of  legislative  or  constitu- 
tional prohibition,  a  railroad  corporation  has  the  same  right,  sub- 
ject to  common  law  restriction,  as  a  natural  person,  to  the  use  of  its 
property,  whether  roadbed,  franchise,  depots,  rolling  stock  or  ap- 
purtenances necessary  or  proper  to  the  running  of  the  road  under 
Its  charter.  If  the  legislature  fails  to  make  a  contract  between 
connecting  lines  as  to  the  transaction  of  the  business  over  and 
between  them,  a  court  of  equity  cannot  make  a  contract  for  tliem 
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upon  the  asanrnptlon  that  it  would  benefit  the  public  or  the  roade 
themselires. 

The  Louisville  and  Frankfort  (now  L.  C.  &  L.)  had  the  charter 
STOP  AT  9UMO.  ri^ht  to  fix  its  depots  at  such  points  on  the  road  as  it 
vmrrma    boad  might  deem  advisable.    Prior  to  the  building  of  the 
c^w  M  COM-  gjjQiijyville  road  the  L.  A  F.  R.  R.  Co.  had  erablfehed 
a  depot  at  Anchorage,  erected  a  depot  building,  put  in  switches 
and  furnished  all  the  facilities  for  passenger  and  freight  traffic,  mi 
made  that  one  of  its  r^ular  stopping  places.    Subsequently  the 
Sbelbyville  company,  by  its  president  and  directors,  witnout  agree- 
ment or   understanding  with  the  L.  &  F.  road,  made  their  jlm^ 
tion  a  half  mile  from  Anchorage.    As  to  the  L.  &  F.  Company, 
there  was   no  charter  or  common  law  obligation  to  stop  at  any 
other  than  the  stations  established  by  that  company.     Appelknt 
had  no  more  right  to  require  appellee  to  stop  its  cars  at  the  jano- 
tion  of  the  two  roads  than  a  farmer  would  have  to  require  its  trains 
to  be  stopped  at  the  point  nearest  his  house  and  most  convenvient  to 
him  when  there  was  no  estabished  depot  at  that  place.    This  is  a 
statement  of  the  simple  right  of  it,  but  the  justice  of  it  is  stponger 
still.    Appellant  baa  of  its  own  will  chosen  a  point  of  connection, 
a  half  mile  from  the  depot  of  appellee,  which  was  a  regular  stop* 
ing  place  with  all  depot  facilities,  and  appellant  did  not  erect  any 
uilding  at  the  junction  or  in  any  way  provide  for  the  transfer  of 
freight  and  passengers,  except  by  the  erection  of  an  open  platform. 
The  estimated  cost  to  appelle  in  stopping  its  trains  at  this  junctioD, 
in  addition  to  stopping  at  Anchorage,  where  it  was  compelled  to 
stop,  is  twenty-five  dollars  per  day.     If  appellant  should  have 
fixed  its  junction  with  appellee's  road  witlim  fifty  feet  of  the 
Anchorage  depot,  as  it  might  have  done,  it  would  have  had  the 
same  right  to  have  required  appellee  to  stop  its  trains  at  that  jnnc- 
tion  after  having  stopped  fifty  feet  beyond  at  the  r^nlar  depot 
Atchison,  Topeka,  and  Santa  Fe  R.  R,  Co.  v.  Denver  &  S"ew  Orleans 
R.  R.  Co.,  110  U.  S.  607. 

It  is  further  insisted  for  appellant  that  on  the    faith  of   a 
mjy  To"mS  resolutiou    passed  by  the  board  of    directors  of  the 
Louisville  and  Frankfort  road  in  1852,  and,  before  the 
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noH,  ETc?m5f"  construction  of  appellant's  road,  appellant  was  indnced 
to  raise  large  sums  of  money  to  construct  its  road,  and  did  con- 
struck  it  on  the  faith  that  the  L.  &  F.  Company  would  graut 
the  privileges  here  claimed.  That  resolution  is  as  follows:  '*Ee- 
solved,  That  the  president  and  directors  of  the  Louisville  and 
Frankfort  Railroad  Company  will  do  all  in  their  power  under  their 
charter  to  facilitate  the  transportation  of  freight  witli  as  little  delay 
as  possible  over  the  Louisville  and  Frankfort  Railroad  between 
Louisville  and  Shelbyville,  whenever  the  said  Shelby ville  railroad 
shall  have  constructed  their  road  from  Shelbyville  to  a  junction  with 
the  Louisville  and  Frankfort  road  at  or  near  Hobbs ;  and  further. 
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said  president  and  directors  of  the  Lonisville  and  Frankfort  Bail- 
road  Company  have  no  doubt  that  snch  arrangements  hereafter 
can  be  made  between  the  two  companies  as  to  enable  the  people  of 
ShelbjTille  to  arrive  in  Loaisville  in  the  morning  and  return  in 
the  evening,  and  such  other  arrangements  as  will  be  mutually  to 
die  interest  of  both  roads,  and  the  JLousiville  and  Frankfort  Com- 
pany will  make  a  fair  contract  for  the  connection  of  the  two  roads, 
shoold  the  Shelbyville  Company  apply  for  such  a  connection." 

I  am  unable  to  see  in  this  any  semblance  of  contract.  At  most 
it  is  simply  a  proposition,  never  accepted,  never  acted  upon,  so  far 
as  the  record  m  tnis  case  shows.  The  proposition  was  to  facilitate 
the  transportation  of  freight  with  as  little  delay  as  possible.  The 
complaint  here  is  not  that  there  was  any  delay  in  the  transporta- 
tioQ  of  freight,  and  as  to  passengers  and  freight  the  resolution  ex- 
pressly reserves  that  for  future  agreement.  That  this  resolution 
was  never  acted  upon  by  appellant  and  never  considered  binding 
as  a  contract  is  manifest  from  the  agreement  subsequently  entered 
into,  by  which  the  two  companies  regulated  the  terms  upon  which 
each  road  should  carry  the  freight  and  cars  of  the  other,  which 
agreement  afterwards  expired.  The  most  that  could  be  claimed 
on  the  face  of  the  resolution  is  that  freight  should  not  be  unneces- 
sarily delayed.  That  was  a  common  law  right  existing  independent 
of  any  agreement,  and  of  which  no  complaint  is  made. 

Judgment  affirmed.     Judge  Lewis  dissenting. 

ConttHutionallty  of  a  Statute  allowing  the  Use  of  a  Railroad's  Tracks  by  a 
Conneoting  Road. — Where  a  road,  by  its  charter,  is  given  sole  and  unre- 
stricted control  of  ita  tracks,  and  it  is  made  unlawful  for  any  other  com- 
pany *'  to  travel  upon  or  use  them  "  without  their  license  or  permissson,  hddy 
that  a  subsequent  statute  permitting  a  connecting  road  to  make  use  of  its 
tracks  for  five  miles  on  payment  of  a  fair  compensation,  was  an  infringe- 
ment on  charter  rights  and  unconstitutional.  Pennsylvania  R.  R.  Co. «.  Balti- 
more, etc,  R.  R  Co.,  60  Md.  263. 


Attobnby-Genebal 

V, 

Eastern  K.  K.  Co. 

(187  MoMachusettB  Reports^  45.) 

A  railroad  corporation,  which  had  maintained  a  passenger  station  in  a 
town  for  five  consecutive  years,  after  obtaining  the  approval  of  the  railroad 
commissioners  and  of  the  selectmen,  established  a  new  station  in  the  same 
town  and  neighborhood,  and,  after  giving  public  notice  of  its  intention,  dis- 
continued the  stopping  its  trains  at  the  old  station,  and  used  the  new  station. 
Ikld^  that  there  was  a  relocation,  and  not  an  abandonment,  of  the  station, 
within  the  Pub.  Bts.  c.  112,  |§  156,  157. 


838  ATTORNBT-OBNBBAL  «.  XA8TBBN  R.  B.  00. 


If  the  board  of  railroad  commisBioiiers  and  the  selecbnMi  of  a  town  have 
properly  aignified  their  '*  approTal"  of  the  relocation  of  a  paaaengv  station 
of  a  railroad  corporation^  as  required  by  the  Pub.  Sts.  c.  112,  J  157,  this 
court  will  not  reviae  their  decision. 

The  records  of  the  board  of  railroad  commissioners  contained  a  vote  tbit 
the  board  approved  the  relocation  of  a  passenger  station  of  a  railroad  eorpo- 
ration,  <'  as  proposed  by  the  selectmen"  of  the  town.  The  records  of  the 
selectmen  contamed  a  yote,  written  by  the  town  clerk,  who  was  not  a  mem- 
ber of  the  board  or  sworn  as  its  clerk,  but  who  acted  as  such,  that  the  station 
*'be  relocated**  at  the  place  named,  '*in  concurrence  with  the  TOte  of  the 
railroad  commissioners.*'  ffdd,  that  there  was  an  ^'  aj^proval  in  writiiig"  by 
the  railroad  commissioners  and  by  the  selectmen,  within  the  Fob.  ra.e. 
112,  S  157. 

Infobmation,  under  the  Pub.  Sts.  c.  112,  §  156,  at  the  relation 
of  ten  legal  voters  of  the  town  of  Everett,  to  reatrain  the  respoDd- 
ent  corporation  from  continuing  an  abandonment  of  its  station  at 
Waters  Street  in  West  Everett.  The  answer  denied  an  abandoD- 
ment,  and  set  up  a  relocation  of  the  station  in  pnrsnanoe  of  the 
Pub.  Sts.  c,  112,  §  157.  Hearing  before  W.  Allen,  J.,  who  re- 
ported the  case  for  the  consideration  of  the  full  courts  in  substance 
as  follows : 

It  was  admitted  by  the  respondent  that  the  station  in  questioQ 
was  established  in  1855,  and  had  been  continously  mamtamed 
until  December  18,  1882.  On  December  16, 1882,  the  reapond- 
ent  gave  public  notice  that,  on  December  18,  it  would  diseontiDQe 
stopping  Its  trains  aA  said  station ;  and,  in  pursuance  of  said  notioB) 
it  aid  so  discontinue  to  stop  its  trains. 

The  relators  offered  to  show,  as  bearing  upon  the  qaestion 
whether  or  not  the  respondent  had  in  law  abandoned  said  statioD, 
that  the  change  of  location  of  the  station  discommoded  more  than 
three  quarters  of  the  patrons  of  said  raih'oad  who  ordinarily  took 
and  left  the  cars  at  the  station,  and  compelled  them  to  travel  npoB 
each  trip  fifteen  hundred  feet  farther,  to  the  new  station  at  Fres- 
cott  Street ;  that  since  the  establishment  of  the  station  at  Waters 
Street,  in  1855,  a  settlement  of  considerable  proportions  bad 
grown  up  about  it,  attracted  to  that  point  by  the  railroad  faciliti^ 
afforded  by  the  stoppage  of  trains  at  said  station ;  that  a  large 
number  of  people  had  purchased  land,  and  built  houses,  shops,  and 
manufactones  near  said  station,  for  the  same  reason ;  that,  relying 
upon  the  continuance  of  said  station,  they  had  paid  a  much  higher 
price  for  the  land  than  they  otherwise  would ;  that  the,  value  of 
real  estate  in  the  vicinity  of  said  station  had  already  been  greatly 
decreased,  and  would  still  be  further  decreased  by  said  abandon- 
ment ;  that  the  location  of  the  new  station  was  substantially  in 
open  land ;  and  that  there  were  very  few  inhabitants  and  no  busi- 
ness in  its  immediate  vicinity ;  all  of  which  evidence  the  judge 
excluded. 

The  respondent  offered  in  evidence,  which  was  admitted,  against 
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the  objection  of  the  relators,  the  record  of  the  railroad  commiBBion- 
ers  approving  the  relocation  of  said  station,  which,  after  reciting  a 
request  of  the  selectmen  of  Everett  to  the  board  of  railroad  com- 
miesioners  for  a  meeting  in  Everett  for  the  purpose  of  relocating 
a  station  and  the  anpointment  of  a  day  for  the  meeting,  was  as  fof 
lows :  ^'  Tuesday,  October  11th,  at  half-past  ten  a.m.,  was  appointed 
for  snch  meeting,  at  the  station  of  the  Eastern  B.  B.  in  Everett ; 
and  on  Tuesday,  October  11,  pursuant  to  assignment,  the  board 
(all  the  members  being  present)  met  the  selectmen  of  Everett  at 
the  Everett  station  on  the  Saugus  branch  of  the  Eastern  B.  B.,  for 
the  purpose  of  considering  the  matter  of  the  relocation  of  the 
station.  Tlie  selectmen  appeared  for  the  town,  and  submitted  a 
vote  of  the  inhabitants  in  favor  of  relocating  the  station  at  the  foot 
of  Prescott  Street.  A  number  of  remonstrants  against  that  loca- 
tion were  also  present,  and  the  question  was  discussed  by  the  par- 
ties interested.  The  proposed  location  was  viewed,  and  the  hear- 
ing was  closed.  Subsequently  it  was  voted,  that  the  board  approves 
the  relocation  of  the  West  Everett  passenger  station  on  tlie  Saiigns 
branch  of  the  Eastern  R.  B.  at  the  foot  of  Prescott  Street,  as  pro- 
posed by  the  selectmen  of  Everett.  Attest:  Wm.  A.  Crafts, 
clerk." 

Joseph  H.  Cannell  testified  that  he  was  the  town  clerk  of  Ever- 
ett  in  the  year  1882,  and  that  he  acted  as  clerk  of  the  board  of 
selectmen,  but  that,  he  was  not  a  member  of  that  board,  and  had 
not  been  sworn  as  clerk  of  said  board.  He  produced  the  records 
of  the  selectmen,  and  read  their  action  in  relation  to  said  reloca- 
tion, which  was  had  in  his  presence,  as  follows:  ^^  Voted,  that  tlie 
West  Everett  depot  on  the  Saugus  branch  of  the  Eastern  B.  B.  be 
relocated  at  the  foot  of  Pi-escott  Street,  in  concurrence  with  the 
vote  of  the  railroad  commissioners." 

No  action  on  the  part  of  the  railroad  corporation,  except  as 
Iicrein  appears,  and  no  approval  in  writing  by  either  the  board  of 
railroad  commiBsioners  or  the  selectmen  of  Everett,  was  given  in 
evidence,  unless  said  i*ecords  constitute  such  approval  in  writing. 
After  said  proceedings  by  the  board  of  railroad  commissioners  and 
the  selectmen  of  Everett,  the  respondent  acquired  the  land  neces- 
sary for  a  station  and  its  approaches,  at  the  foot  of  Prescott  Street, 
and  erected  a  station  thereon,  which  was  completed  and  ready  for 
nseou  December  18,  1882;  and  since  that  time  the  respondent's 
ti-ains  have  stopped  there,  and  not,  as  before,  at  Waters  Street. 

The  relators  contend  that  the  acts  of  the  respondent  constituted 
in  law  an  abandonment  of  said  station,  and  that  the  respondent  had 
not  shown  ^  relocation  of  said  station  in  accordance  with  the  pro- 
visions of  law. 

C,  R,  Train  for  the  Attorney-General. 

R,  Olney  for  the  respondent. 
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MoBTON,  0.  J. — ^This  IB  an  information  brought  nnder  the  Fnb^ 
8t8.  0.  112,  §  156,  which  provides  that  '^  a  raih-oad  corporation 
FAom  which  has  eetabliehed  and  maintained  thronghoat  the 

year  for  five  conBecutive  years  a  passenger  station  sit  a  point  upon 
Its  road  shall  not  abandon  such  station^'  and  ^^in  case  of  a  viola- 
tion of  the  provisions  of  this  section,  the  Attomey-Gteneral,  at  the 
relation  of  ten  legal  voters  of  the  city  or  town  in  which  said  station 
is  located,  shall  proceed  in  equity  by  information  to  enjoin  the 
corporation  from  further  violation  thereof."  The  next  foUowiog 
section  provides  that  ^^  a  i-ailroad  corporation  mav  relocate  paBsenm 
stations  and  freight  depots,  with  tne  approval  in  writing  of  ue 
board  and  of  the  city  council  of  the  city  or  the  selectmen  of  the 
town  in  which  such  stations  or  depots  are  situated."  By  ^the 
board"  is  meant  the  board  of  railroad  commissioners,  as  appears  bj 
tlie  Pub.  Sts.  c.  112,  §  1.  See  also  St.  1874,  c.  3T2,  §  117,  of 
which  this  section  is  a  re-enactment 

The  policy  of  the  law  is  to  prohibit  railroad  corporations  from 

AaAroomonrr  ftl>*"^ooi"g  Stations  and  discontinuing  the  aoeommo- 
oFgTATioiasis-  dations  provided  for  the  people  when  the  station  hae 
^^^^"^  existed  for  five  years,  without  the  sanction  of  the  1^- 

islature,  but  to  permit  them  to  make  minor  changes  in  the  location 
of  stations,  upon  obtaining  the  sanction  of  the  board  of  railroad 
commissioners  and  of  the  city  council  or  selectmen.  No  general 
rule  of  law,  applicable  to  all  cases,  can  be  laid  down  as  to  what 
change  of  a  station  will  constitute  an  abandonment  or  a  relocation. 
Every  relocation  involves  in  one  sense  an  abandonment  of  the  old 
station,  and  must,  almost  of  necessity,  be  attended  with  incoDveni- 
ence  to  some  persons.  It  was  the  intention  of  the  legislature  to 
leave  to  the  decision  of  the  railroad  commissioners  and  of  the  citj 
council  or  selectmen,  the  question  whether  a  relocation  of  a  station 
proposed  by  a  mlroad  corporation  should  be  permitted.  We  need 
not  decide  whether  a  case  might  not  arise  in  which  this  court  conld 
revise  the  proceedings  of  these  boards,  and  hold  that  a  change 
made  by  their  permission  as  a  relocation  was  in  fact  an  abandon- 
ment of  the  station.  The  statute  at  least  gives  to  them  a  large 
discretion  to  determine  whether  a  proposed  change  is  a  relocation 
or  an  abandonment ;  and  upon  the  facts  of  the  case  before  ns,  they 
were  clearly  justified  in  treating  the  change  of  the  station  as  a  re- 
location within  the  statute. 

The  purpose  and  efiect  of  the  change  was  not  to  discontinue  a 
stopping-place  in  the  town  of  Everett,  but  merely  to  change  die 
relocatiok  of  location  of  the  station  buildings  to  a  place  near  oy,  in 
OF     RAiLBOAD  tlic  samo  towu  and  nei£:hborhood,  with  the  desi£:n  of 

COMMISSIOHBBS  , C 

DKCI8IOM.  better  accommodating  the  same  community.     Whether 

such  a  relocation  was  desirable,  was  a  matter  left  to  tne  judfirmeiit 
of  the  railroad  comniissionera  and  of  the  selectmen.  The  evidence 
offered  by  the  relators  as  to  the  inconvenience  of  the  cliange  to 
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them  and  otherB,  was  proper  for  the  consideration  of  these  boards, 
but  was  not  admissible  to  control  their  decision.  If  these  boards 
have  proi>erl7  signed  their  approval  of  the  relocation,  we  cannot 
revise  their  decision. 

The  relators  contend  that  the  relocation  in  this  case  was  invalid, 
because  the  board  of  railroad  commissioners  and  the  selectmen 
have  not  given  their  "  approval  in  writing"  within  the  provisions 
of  the  statute.  The  purpose  of  the  statute  was  to  prevent  the  mis^ 
chiefs  which  might  arise  if  tlie  questions  of  the  legal-  rklocatiom  op 
ity  of  a  relocation  was  made  to  depend  upon  uncertain  S^k^SS 
oral  testimony  to  show  the  sanction  of  these  two  «>"«mmo»«m- 
boards.  It  requires,  therefore,  that  their  approval  shall  be  in  writ- 
ing, but  it  does  not  prescribe  that  it  shall  be  by  a  writing  signed 
by  them.  The  board  of  railroad  commissioners  is  a  board  of  pub- 
lic officers  required  to  keep  records  and  having  a  sworn  clerk.  The 
most  appropriate  way  of  expressing  their  approval  of  a  relocation 
is  by  a  vote  passed  and  entered  upon  their  records.  A  board  of 
selectmen  is  not  required  by  express  provisions  of  statute  to  keep 
records,  and  its  clerk,  if  it  appoints  one,  is  pot  a  certifying  officer. 
Commonwealth  v.  McGary,  135  Mass.  653.  But  it  is  a  board 
which  may  act  by  vote,  ana  a  majority  may  bind  the  whole.  It  is 
usual  and  proper  for  selectmen  to  keep  records  or  minutes  of  their 
votes  and  proceedings. 

In  the  case  at  bar,  the  selectmen  of  Everett  passed  a  vote  in 
substance  approving  the  relocation  as  approved  by  the  board  of 
railroad  commissioners.  They  caused  it  to  be  recorded  upon  their 
book  of  records.  Though  entered  by  the  clerk,  it  was  their  act, 
and  the  record  of  the  vote  was  their  approval  in  writing  within 
the  fair  meaning  of  the  statute. 

The  relators  object  to  the  vote  of  the  board  of  railroad  commis- 
sioners, because  it  states  that  the  relocation  was  ^^  proposed  by  the 
selectmen  of  Everett."  But  it  is  immaterial  who  proposes  the  re- 
location, and  such  recital  cannot  affect  the  substance  of  the  ap- 
provaL  They  also  object  to  the  vote  of  the  selectmen,  because,  in- 
stead of  approving  the  relocation  by  the  railroad,  it  relocates  the 
station.  This  is  merely  an  error  of  form.  In  substance,  the  vote 
is  an  approval  of  a  relocation  to  be  made  by  the  railroad. 

Upon  the  whole  case,  we  are  of  opinion  that  no  abandonment  of 
the  old  station  is  shown.  The  railroad  corporation  has  relocated 
the  station,  having  first  obtained  the  approval  in  writing  of  the 
two  boards,  as  required  by  the  statute ;  and  its  proceedings  were 
le^I  and  valid. 

information  dismissed.  « 

What  Conftitutes  a  Station  within  the  IMeaning  of  Statutes  Relating  to  the 
Abandonment  of  Stations. — ^In  the  case  of  the  State  v.  New  HaveD,  etc.,  R. 
R.  Co.,  87  Conn.  153,  the  railroad  company  had  built  a  platform  at  a  place 
afterwards  called  ** Brook  station,"  for  the  accommodation  of  passengers, 

21  A.  &  E.  R  Cas.— 16 
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and  placed  upon  or  near  its  southerly  end  an  old  baggage  car  with  an  open- 
ing which  served  as  a  doorway,  which  car  served  as  a  shelter  or  protection 
from  the  weather.  No  agent  was  ever  appointed  at  said  station,  and  no 
tickets  were  sold  thereat,  and  no  freight  was  ever  way-billed  from  or  to 
the  station.  But  tickets  were  sold  at  other  stations  on  said  road  to  pas- 
sengers for  said  station,  and  trains  were  stopped  to  take  up  passengers  at 
said  station  when  flagged  so  to  stop,  and  mail  trains  stopped  without  being 
flagged.  It  was  Tield  that  Brookes  station  was  a  station  within  the  words  of 
the  statute  relating  to  the  abandonment  of  stations,  and  that  a  writ  of  man- 
damus would  lie  to  compel  the  company  to  stop  its  trains  at  said  station, 
even  though  the  station  was  established  by  another  company  to  which  de- 
fendant company  had  leased  its  road.  State  v.  New  Haven,  etc.,  R.  R  Co. 
87  Conn.  153. 

But  a  mere  platform,  commonly  called  '*  Allen's  station,"  at  which  the 
railroad  company  was  in  the  habit  of  stopping  one  train  a  day  each  way  on 
signal  or  at  the  request  of  passengers,  but  to  which  or  at  which  no  tickets 
were  ever  sold,  and  which  was  not  mentioned  in  time-tables,  placards,  etc., 
is  not  a  station  within  the  meaning  of  the  statute.  State  t».  New  Haven,  etc., 
R.  R.  Co.,  41  Conn.  134. 


PSBKINS 

OmoAoo,  St.  Louis  akd  New  Oblsaks  B.  B.  Oo. 

(60  Misnmppi  Beports,  726.) 

Where,  in  an  action  by  a  passenger  for  damages  against  a  railroad  com- 
pany for  injuries  received  as  such  passenger,  it  is  shown  that  the  train  on 
which  the  plaintiff  was  a  passnnger  was  a  might  train  not  intended  for  both 
passengers  and  freight,  the  plaintiff  must  show  gross  negligence  on  the  part 
of  the  servants  of  the  defenaant  before  a  recovery  can  be  had  in  view  of  sec. 
1054  of  the  Mississippi  Code  of  1886,  which  provides  that  **for  injury  to 
any  passenger  upon  any  freight  train  not  being  intended  for  both  passengers 
and  freight,  such  company  shall  not  be  liable  except  for  gross  negligence  or 
carelessness  of  its  servants.'' 

A  train  which  is  strictly  a  freight  train,  with  only  the  appliances  and  ac- 
commodations of  such,  cannot  be  said  to  be  intended  for  both  passengers 
and  freight,  even  though  all  persons  be  permitted  to  becoine  passengers  by 
going  into  the  conductor's  caboose. 

Appeal  from  the  circuit  court  of  Madison  County. 

On  the  3d  day  of  November,  1881,  the  appellant  purchased  a 
ticket  from  the  appellee,  and  took  passive  on  a  freight  train  on 
appellee's  railroad  from  Jackson  to  Madison  Station.  The  train 
stopped  at  Madison  Station,  the  en^ne  being  opposite  the  station, 
ana  the  conductor's  caboose,  in  which  appellant  was  riding,  was 
something  over  a  hundred  yards  from  the  platform  of  the  station. 
No  announcement  was  made  by  the  conductor  or  any  of  the  rail- 
road employees  that  Madison  bad  been  reached.    After  tlie  train 
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had  thus  stood  eome  time,  it  polled  out,  failing  to  stop  as  the 
caboose  passed  the  station,  and  the  appellant,  having  continued  in 
the  conmictor's  caboose,  sent  for  the  conductor,  and  demanded  that 
she  be  taken  back  to  the  station.  The  conductor  stopped  the  train, 
and  "  ofEered  to  carry  the  appellant  to  Canton  and  return  her  free 
of  charge  to  Madison  Station,"  but  declared  that  it  was  impossible 
for  him  to  push  back  to  Madison,  as  he  had  a  heavily-loaded  train, 
and  there  was  a  passenger  train  in  his  rear.  The  conductor  was 
polite  throughout,  and  while  conversing  with  the  appellant  was  on 
top  of  the  train  holding  a  brake  to  steady  the  train.  Appellant 
declined  to  go  on  to  Canton,  and  got  o£E  the  train  where  it  had 
stopped,  at  Montgomery's  Crossing,  about  one  mile  north  of  Madi- 
son. She  remained  there  for  some  time  until  a  conveyance  could 
be  procured,  and  went  to  her  home.  She  brought  this  suit  against 
the  railroad  company  for  $15,000  damages.  The  court  below  in- 
structed the  jury  that  the  facts  in  the  case  did  not  constitute  gross 
Bcgligence,  and  that  if  they  believed  from  the  evidence  that  the 
plaintiff  took  passa^  ^^upon  a  freight  train  merely,"  then  that  de- 
fendant would  be  hable  only  for  gross  negligence. 

R.  C.  Smith  and  JRoht.  Shoinjom  for  the  appellant. 

W.  P.  <&  J.  B.  Ha/rris  for  the  appellee. 

Cahpbrll,  C.  J. — The  train  on  which  the  appellant  was  a  pas- 
senger was  a  "  freight  train,  not  being  intended  for  tkaxic  inau>  ▲ 
both  passengers  and  freight"  within  the  meaning  of  mS**" 
sec.  1054  of  the  Code  of  1880,  and  the  action  of  the  circuit  court 
upon  the  instructions  was  correct.  The  latter  part  of  that  section 
is  a  substitute  for  sec  2  of  the  act  of  March  15, 1876  (Acts  1876, 
p.  265),  which  employed  the  teims  "  mixed  "  or  "  accommodation  " 
trains,  ^^  run  for  the  accommodation  of  both  passengers  and  freight." 
A  train  which  is  strictly  a  freight  train,  with  only  the  appliances 
of  such  a  train,  on  which  persons  are  not  sought  to  be  inauced  to 
take  passage  b^  the  offer  of  other  accommodations  than  are  s^orded 
by  freight  trams,  cannot  be  said  to  be  intended  for  both  passangers 
and  freight,  although  all  persons  may  become  passengers  by  going 
into  the  conductor^  caboose.  Thev  who  take  passage  on  such  a 
train  cannot  expect,  and  have  no  right  to  demand,  the  conveniences 
and  attention  required  with  respect  to  passenger  trains  or  those 
intended  by  the  carrier  for  both  freight  and  passengers. 

Judgment  afiirmed. 

Freight  Trains  Carrying  Passengerst— Where  there  are  no  statutory 
regulationa,  as  in  the  principal  case,  the  liabilitv  incurred  by  a  railroad 
compaoy  for  injuries  received  by  a  pussenger,  due  to  the  negligence  of 
the  company,  is  the  same,  whether  he  be  travelling  on  a  freight  or  pas- 
senger train.  This  rule  is  upheld  by  the  authorities.  ^^MThere  a  railroad 
company  admits  passengers  into  a  caboose  car  attached  to  a  freight  train,*' 
said  Appleton,  J.,  in  Dunn  v.  Grand  Trunk  R.  R.  58  Me.,  187,  '<  to  be  trans- 
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ported  as  passengers,  and  takes  the  customary  fare  for  the  same,  it  incan 
the  same  Uability  for  the  safety  of  the  passengers  as  though  they  were  in 
the  regular  passenger  coaches  at  the  time  of  the  occurrence  of  the  injury.'^ 
Edgerton  v.  W.  Y.  &  A.  R.  R.  R.  Co,  89  N.  Y.,  227. 

The  plaintiff  was  not  entitled  by  law  to  be  carried  on  the  freight  train 
contrary  to  the  regulations  of  the  defendant  company.  They  might  haTe 
refused  to  carry  him,  and  have  used  force  to  remove  him  from  the  train. 
Not  doing  this,  nor  even  requesting  him  to  leave,  but  suffering  him  to  re- 
main and  receiving  from  him  the  ordinary  fare,  they  must  be  held  justly 
responsible  for  negligence,  or  want  of  care,  in  his  transportation. 

The  question  before  the  court  was,  Whether  the  defendants  were  liable  at 
all  or  not  as  common  carriers t  The  defence  was  based  entirely  upon  a  regu- 
lation of  the  company.  There  was  no  question  raised  as  to  the  general  obli- 
Sation  of  carrijers.  Indeed,  none  is  raised  at  the  argument.  The  counsel  for 
efendants  rest  their  defence  on  the  rules  of  the  company.  The  plaintiff 
had  paid  the  usual  fare  for  a  first-class  passenger.  The  defendants  had  re- 
ceived it,  and  had  undertaken  the  transportation  of  the  plaintiff  in  their 
freight  train,  during  the  course  of  which  he  was  injured  by  their  neglect  or 
want  of  care.  Under  such  circumstances,  the  jud^e  said  they  could  not 
*^  plead  their  re&pilation  in  release  of  their  ordinary  liabilities;  but  they  were 
just  as  liable  as  if  it  had  been  a  passenger  train,  and  as  if  there  had  been  no 
notice,  provided  plaintiff  was  not  guilty  of  any  fault  or  want  of  ordinary 
care  himself." 

Undoubtedly,  a  passenger  taking  a  freight  train  takes  it  with  the  incressed 
risks  and  diminution  of  comfort  incident  thereto,  and  if  it  is  managed  with 
the-  care  requisite  for  such  trains,  it  is  all  those  who  embark  in  it  have  a 
right  to  demand.  The  C.  B.  A  Q.  R.  R.  Co.  «.  Hazzard,  26  Dl.  272.  "We 
have  said  in  the  Chicago  and  Galena  R  R.  Co.  v.  Fay,  16  111.  568,^  observes 
Breeze,  J.,  "  that  a  passenger  takes  all  the  risks  incident  to  the  mode  of 
travel  and  the  character  of  the  conveyance  which  he  selects,  the  party  fur- 
nishing the  conveyance  being  only  required  to  adopt  the  proper  care,  vigil- 
ance and  skill  to  that  particular  means;  for  this,  and  this  only,  was  the  de- 
fendant responsible.  The  passengers  can  only  expect  such  security  as  the 
mode  of  conveyance  affords." 

If  there  was  any  peculiar  risk  incident  to  transportation  on  a  freight 
train,  the  counsel,  should  have  called  the  attention  of  the  court  to  soch 
special  difference,  whatever  it  may  be.  But  *'  the  responsibility  of  a  railroad 
company  for  the  safety  of  its  passengers  does  not  depend  on  the  kind  of  cars 
in  which  they  are  ccrried,  or  on  the  fact  of  pavment  of  fare  by  the  passen- 
ger."  Ohio  &  Miss.  R.  R.  Co.  «.  Mahling,  80  111.  9.  ''  The  evidence,'' sajs 
Walker,  J.,  in  that  case,  *^  shows  that  the  road  had  been  carrying  passengers 
on  their  construction  trains,  and  they  must  be  held  to  the  same  degree  of 
diligence  with  that  character  of  train  as  with  their  regular  passenger  coaches 
for  the  safety  of  the  persons  and  lives  of  their  passengers." 

'*  If  the  defendants  claimed  that  they  might  exercise  a  diminished  d^ree  of 
caution  arising  from  the  character  of  the  train,  they  should  have  requested  a 
corresponding  instruction."  See,  further,  note  Burlington,  etc.,  R,  B.  Co. «» 
Rose,  1  Am.  &  Eng.  R,  R.  Gas.  257. 
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M188OUBI  Pacific  K.  R.  Co. 

(61  Texas  H&ports,  499.) 

A  colored  man  coming  to  the  station  of  a  railroad  company  to  take  pas- 
fisge  upon  a  train,  seated  himself  on  the  pilot  of  the  engine,  and  when  asked 
by  the  conductor  what  he  was  doing  there,  stated  that  he  had  not  enough 
money  to  pay  his  fare,  but  had  given  fifty  cents  to  the  fireman  for  permission 
to  ride  there.  After  the  train  started  he  was  thrown  off  and  injured  by  the 
engine  running  over  a  hand-car.  The  man  was  of  ordinary  intelligence.  By 
the  rules  of  the  company,  employees  were  prohibited  from  allowing  passen- 
gers to  ride  in  such  a  place.  In  an  action  to  recover  damages  from  the  com- 
PMiy, 

Edd^  that  the  plaintiff  had  been  guilty  of  such  contributory  negligence  as 
precluded  all  right  of  recovery. 

Appeal  from  Grayson.  Tried  below  before  the  Hon.  R 
Haltbie. 

Suit  to  recover  damages  by  the  appellant  for  personal  injuries 
reoeiyed  by  him  while  a  passenger  on  one  of  appellee's  freight 
trains,  laying  his  damages  at  $10,000. 

The  appellee  answered  by  general  denial,  and  specially  that  the 
appellant^  injuries  were  caused  by  his  own  negligence  and  want 
or  care,  etc.     v  erdict  and  judgment  for  the  appellant. 

It  was  admitted  that  passengers  were  carried  on  the  train  on 
which  appellant  was  injured.  The  appellant  was  at  Mineola  at 
work ;  he  lived  in  Sherman.  On  the  day  he  was  hurt  he  got  a 
teiegrvLOX  from  his  wife,  announcing  the  illness  of  his  daughter  and 
requesting  him  to  come  home.  There  was  a  passenger  train  at 
the  depot,  going  in  the  direction  that  appellant  would  have  to 
travel  to  get  home,  at  the  time  he  receivea  the  telegram.  Befoi*e 
he  got  to  the  depot  the  train  pulled  out.  There  was  a  freight  train 
at  the  depot,  ^oing  in  the  same  direction,  and  appellant  testified 
that,  approachmg  tne  train  on  the  track  from  the  direction  it  was 
going,  and  cotning  to  the  engine  first,  he  ascertained  that  ho 
could  get  passage  on  that  train  from  the  men  standing  near,  who 
agreed  to  take  nim  at  a  price  agreed  upon.  When  the  train  was 
about  to  start  he  was  told  to  take  his  seat  upon  the  pilot  of  the 
engine,  which  he  did.  He  paid  the  fare  required  of  him.  The 
person  who  received  him  as  a  passenger  directed  him  where  to 
ride.  The  appellant  was  a  full-blooded  negro  of  about  the  average 
mental  capacity  of  his  race,  born  and  raised  a  slave. 

Appellant  was  hurt  by  the  engine  running  over  a  hand-car,  in  a 
deep  cut,  just  after  the  engine  had  rounded  a  short  curve. 

Appellant  had  lived  in  Sherman  near  the  Central  Eailroad  about 
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twelve  years.  He  had  traveled  by  rail  before.  He  bad  worked 
at  building  the  road  oq  which  he  was  injured.  He  testified  that 
the  reason  he  did  not  go  back  to  the  caboose  and  get  on  that  was 
because  he  did  not  have  time  before  the  train  started.  It  after- 
wards stopped  at  a  water  tank,  but  lie  still  remained  on  the 
[)ilot  of  the  engine.  He  first  a^eed  with  the  pei*soii  who  directed 
dm  to  sit  on  tne  pilot  to  pay  him  to  ride  from  Mineola  to  Bells; 
but  when,  after  starting,  he  came  around  on  the  engine  to  collect  it, 
appellant  induced  him  to  carry  him. 

Other  testimony  indicated  that  the  party  who  agreed  to  let  him 
ride  on  the  engine  and  collected  the  money  from  him  was  not  tlje 
engineer,  but  tlie  fireman. 

Other  facts  ai*e  stated  in  the  opinion.  The  charge  in  chief  was 
as  follows : 

1st.  "  If  you  believe  from  the  evidence  that  the  plaintiff,  while 
riding  on  the  defendant's  train,  was  injured  and  damaged  through 
defendant's  negligence,  as  is  alleged  in  the  petition,  and  that  he 
was  not  guilty  of  negligence  in  the  mode  and  manner  of  riding  on 
said  train,  you  will  find  for  the  plaintiff  such  actual  damages  as 
you  believe  he  has  sustained ;  and  in  making  the  estimate  roii  mts 
take  into  considemtion  his  loss  of  time,  whether  peimanently  in- 
jured, any  mental  or  bodily  pain  he  has  or  may  suffer,  expense  of 
medical  or  other  attention  necessary  for  his  cure,  etc. 

2.  "But  if  you  believe  that  plaintiff's  position  on  defendant's 
train  was  one  of  obvious  danger,  he  cannot  recover,  and  you  will 
find  for  defendant." 

The  court  refused  the  following  instruction  asked  by  plaintiff: 
"  If  you  believe  from  the  evidence  that  the  position  of  plaintiff  on 
defendant's  train  was  dangerous,  but  that  the  plaintiff  bad  not 
sufficient  knowledge  to  distinguish  between  a  place  of  danger  and 
one  of  safety,  and  that  he  was  directed  by  one  of  defendant's  serv- 
ants to  ride  where  he  did,  and  was  told  by  such  servant  that  it  wa& 
a  safe  place  to  ride,  his  riding  there  would  not  prevent  his  re- 
covery though  it  was  in  fact  a  dangerous  place  to  ride. 

"  5.  In  order  for  you  to  find  for  the  defendant  on  the  ground 
that  the  place  where  the  plaintiff  was  riding  was  one  of  oovion^ 
danger,  you  must  believe  from  the  evidence  3iat  it  was  obvious  to 
the  plaintiff,  considering  his  capacity  to  judge  of  it,  and  all  the  cir- 
cumstances by  which  he  was  surrounded,  his  experience  and  tlie 
acts  and  known  experience  of  the  defendant's  servants." 

The  court  instructed,  at  request  of  the  railroad  company,  as  fol- 
lows :  "  The  consent  or  direction  of  the  engineer  or  fireman  would 
not  excuse  or  justify  the  plaintiff  in  occupving  a  position  on  the 
pilot  of  an  engine,  and  the  defendant  would  not  be  liable  for  any 
iinuries  received  in  consequence  thereof;  the  position  was  one 
which  a  man  with  ordinary  prudence  would  not  have  occupied. 

"  If  the  jury  believe  from  the  evidence  that  the  position  taken 
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by  plaintiff  on  the  pilot  of  the  engine  was  obviously  dangerous, 
and  such  as  a  person  of  ordinary  prudence  and  discretion  would 
not  have  occupied,  they  will  find  tor  the  defendant  notwithstand- 
ing they  may  believe  defendant  was  ignorant  of  the  dan^r,  and 
that  he  had  the  consent  of  the  fireman  .or  engineer  to  ride  in  such 
position." 

The  appellant  also  excepted  to  the  refusal  of  the  court  to  give 
tlie  following  charge  asked :  ^'  2.  If  you  believe  from  the  evidence 
that  the  plaintiff  was  riding  in  a  dangerous  place,  and  that  it  was 
known  by^  defendant's  servants  in  charge  of  the  en^ne,  and  that 
he  was  injured  by  the  ne^li^nce  or  want  of  reasonable  care  on  the 
part  of  those  in  diarge  of  the  engine  in  the  running  and  manage- 
ment of  the  engine  and  train,  and  that  he  would  not  have  been 
injured  but  for  such  nejgligence  and  want  of  reasonable  cai*e,  you 
will  find  for  the  plaintiff." 

The  accident  was  caused  by  the  train  running  over  a  hand-car. 
He  seems  from  the  evidence  to  have  voluntarily  remained  on  his 
perilous  seat  until  he  was  injured. 

And  also  to  its  refusal  to  give  the  following :  "  If  you  believe 
the  plaintiff  was  injured  on  account  of  the  conduct  of  defendant's 
fienrantSy  though  they  acted  without  authority,  and  a^inst  the 
rales  and  regulations  of  the  defendant,  if  the  defendant,  after 
notice  of  what  had  been  done  by  its  servants,  ratified  the  acts  of  its 
servants,  the  defendant  would,  in  that  event,  be  bound  by  their 
acts." 

At  the  request  of  the  appellee  the  court  instructed  the  jury : 
^^  3.  Defendant  is  responsible  for  the  acts  of  its  agents  so  far  as 
they  wei*e  authorized  to  do  such  acts  for  defendant  or  were  vested 
by  defendant  with  apparent  authority  to  do  such  acts  for  it,  but  no 
further.  A  locomotive  engineer  or  fireman  employed  to  manage 
the  engine  has  no  apparent  authority  by  virtue  of  such  employ- 
ment to  collect  fares  from  passengers,  or  receive  them  for  trans- 
portation on  said  engine.  If  the  rules  of  defendant  prohibit  pas- 
sengers from  riding  in  the  engine,  and  prohibit  the  employees  in 
charge  of  it  from  permitting  passengers  to  occupy  such  position,  it 
woula  make  no  difference  whether  plaintiff  knew  of  such  regula- 
tions or  of  the  dan^r  of  the  position,  defendant  would  not  be 
liable  for  any  injuries  received  by  plaintiff  while  riding  in  such 
position,  though  he  occupied  it  by  the  advice  or  consent  of  such 
employees  of  defendant,  and  was  ignorant  that  it  was  not  a  proper 
place  to  ride. 

^'  5.  The  plaintiff  seeks  to  recover  for  injuries  received  while 
riding  on  the  pilot  of  an  engine  on  defendant's  road.  If  the  jury 
should  believe  that  plaintiff  had  the  consent  of  the  engineer  and 
fireman  to  ride  in  tnat  position,  and  that  he  had  paia  either  of 
them  for  the  privilege  of  riding  tiiere,  they  should  still  find  for  the 
defendant,  if  the  evidence  shows  that  by  the  rules  and  regulations 
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of  the  company  passengens  were  forbidden  to  ride  in  that*  position, 
and  in  sncn  ease  plaintiff's  ignorance  of  the  mles  and  regalations 
could  make  no  difference,  and  would  not  entitle  him  to  recover; 
provided  you  believe  sucli  position  was  one  of  obvious  danger." 

Patffy  Smith  dk  Woods  and  Wilkins  <6  Ounninghan  for  ap- 
pellant. 

-ff.  C  Foster  and  A.  E.  Wilkinson  for  appellee. 

West. — After  a  careful  consideration  of  this  record,  we  have 
No  KBAOB  nr  reached  the  conclusion  that  there  is  no  material  or 
pitocBSDor«8.  serious  error  contained  in  it,  and  that  the  judgment 
should  be  affirmed. 

The  attending  physician  of  appellant,  who  had  fair  opportunities 
of  judging  of  nis  mental  capacity  and  intelb'genoe,  testified  that 
appellant  had  the  ordinary  intelh^nce-of  a  full-blooded  n^. 
There  is  nothing  in  the  record  going  to  show  that  he  was  an  im- 
becile, or  non  compos  mentis.  There  is  also  evidence  in  the 
record,  and  it  was  ^tailed  in  the  hearing  of  the  juir,  that  the 
appellant,  without  the  knowledge  of  the  conductor  of  the  train, 
elected  to  ride  on  the  pilot,  near  the  cow-<^tcher,  voluntarily  and 
without  advice  from  any  one. 

It  was  also  in  evidence  that  the  appellant,  when  questioned  by 
the  conductor  as  to  his  motive  in  taking  his  seat  on  the  pilot, 
gave  as  a  reason  that  he  did  not  have  money  enough  to  pay  his 
fare,  and  that  he  had  given  the  fireman  a  half  a  dollar  to  permit 
him  to  ride  on  the  pilot. 

Taking  the  whole  case  together,  there  is  no  serious  error  in  the 
action  of  the  court  in  giving  or  refusing  instructions  asked,  or  in 
its  charge  in  chief  to  the  jury. 

There  is  evidence  to  support  the  verdict  of  the  jury,  and  it  is 
accordingly  affirmed. 

^  Riding  In  Perilous  place.  Permission  of  Employees. — ^It  la  a  well  estab- 
lished principle  that  a  passenger  who  yoluntarily  and  carelessly  puts  himself 
in  a  dangerous  position  is  guilty  of  contributory  negligence  and  cannot  re- 
cover for  injuries  received.  However,  a  distinction  is  made  between  persons 
who  have  sufficient  intelligence  to  realize  their  perilous  situation  and  those 
who  have  not. 

Where  a  conductor  directed  a  passenger  to  pass  into  another  car,  and  in 
crossing  the  platform  he  was  thrown  From  the  train  and  injured,  it  was 
lidd  that  if  he  knew  the  movement  was  attended  with  danger  he  could  not 
recover,  as  he  was  not  bound  to  obey  the  order.  Louisville  &  Nash.  B.  R. 
Co.  V.  Kelly,  13  Am.  &  Eng.  R.  R.  Cas.  1. 

So  also  where  a  drover  was  permitted  by  a  station  agent  to  ride  on  the  top 
of  a  car,  but  without  the  authority  of  the  conductor,  the  train  becoming 
derailed  and  the  party  in  question  hurt,  held  that  the  station  agent  had  no 
authority  to  authorize  the  party  to  ride  where  he  did,  which  precluded  his 
right  of  recovery.  Little  Rock  &  F.  S.  R.R.  Go.  «.  Miles,  18  Am.  &Eng. 
R.  R,  Cas.  10. 

Riding  on  the  engine  of  itself  amounts  to  contributory  negligence,  even 
by  permission  of  the  engineer,  so  held  in  Daggett  e.  Illinois  Cent.  R.  R.  Co. 
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84  Iowa,  884.  But  see  Naahyille  &  Chattanooga  B.  R  Co.  v.  Brwin,  8  Am.  & 
JBng.  R.  R  Cas.  465.  Where  a  person  having  missed  his  train  a  few  moments 
was  invited  by  an  employee  of  the  company  to  ride  on  an  engine  about  to 
leave,  telling  him  that  it  would  soon  overtsSce  the  train  at  a  bridge  not  far 
off,  and,  accepting  the  invitation,  was  injured  by  jumpine  from  the  engine 
to  escape  a  collision  which  was  imminent,  it  was  Tuid  that  he  was  not  guilty 
of  negligence,  as  the  act  of  the  employee  was  the  act  of  the  company. 

Riding  on  the  Pilot. — A  case  similar  to  the  principal  one  is  presented  in 
R  R  Co.  V,  Jones,  95  U.  S.  439.  Jones  was  one  of  a  party  of  men  employed  by 
a  railroad  company  in  constructing  aifd  repairing  its  roadway.  They  were 
usually  conveyed  by  the  company  to  and  from  their  work  in  a  box  car 
assigned  to  their  use.  One  evening  when  about  to  return  from  work,  being 
told  by  the  director  of  the  laborers  to  ''hurry  up  and  jump  on  anywhere,*' 
he  placed  himself  on  the  pilot  of  the  engine,  which  coludea  with  some  cars 
standing  on  the  track  ana  plaintiff  was  injured.  There  was  ample  room  for 
him  in  uie  box  car,  and  all  m  it  were  unhurt,  Jield  (1)  That,  as  he  would  not 
have  beenlnjured  had  he  used  ordinary  care  and  caution,  he  was  not  entitled 
to  lecovef.  (3)  That  knowledge,  assent,  or  direction  of  the  agents  of  the 
company  as  to  what  he  did  at  the  time  is  immaterial. 

And  ill  Chicago  J.  R  B.  Co.,  v.  Michie,  83111.  427,  it  was  held  that  a  rail- 
way company  is  not  liable  for  an  injury  to  a  person  who  was  riding  by  stealth 
on  the  engine,  in  violation  of  the  rules  of  the  company,  known  to  him,  even 
thouffh  with  the  permission  of  the  engineer.  The  conductor  is  the  only 
trainband  who  can  bind  the  company  by  assent  to  riding  free.  See  note,  18 
Am.  &  Eng.  R  R  Cas.  28. 


Lawbon,  Adm'x, 

V. 
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(Advance  Oase^  Wisconsin,    September  22,  1885.) 

Where  by  special  contract  for  the  transportation  of  horses,  one  person  is 
to  be  allowed  to  ride  free  with  them  to  take  care  of  them,  such  person, 
though  not  in  strictness  a  passenger,  is  no  trespasser  or  intruder,  and  the 
company  owe  him  the  duty  to  carry  him  safely  by  the  exereise  of  reasonable 


Where  an  agent  has  authority  to  bind  his  principal  by  a  contract  in  writ- 
ing, and  he  makes  a  verbal  contract  with  one  who  does  not  know  of  the 
requirement  as  to  writing,  the  principal  will  be  bound. 

The  question  of  contributory  negligence  is  one  for  the  jury,  and  the  court 
should  not  disturb  a  verdict  finding  for  the  plaintiff,  unless  the  facts  were 
such  as  to  warrant  the  court  in  holding,  as  a  matter  of  law,  that  the  deceased 
was  guilty  of  a  want  of  ordinary  care,  and  that  such  negligence  per  se  con- 
tributed to  his  injury  and  death. 

Where  negligence  on  the  part  of  the  defendant  is  admitted  on  the  plead- 
ings, evidence  as  to  the  degree  of  negligence  is  still  admissible. 

The  question  whether  a  particular  car  was  a  dangerous  place  to  ride  in,  is 
not  a  proper  subject  of  opinion  evidence. 

Appeal  from  circuit  conrt,  St.  Croix  county. 

X.  P.  Wetherby  and  R.  H.  StaH  for  respondent,  etc. 

S.  L^Perrvn,  for  appellant. 
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Obton,  J, — One  W.  E.  Fay,  in  the  night-time  of  the  twelfth  of 
December,  1883,  shipped  on  one  of  the  freight  cars  of  the  appel- 
FAcn.  lant   company,  at  New  Sichmond,  12  horses  to  be 

carried  to  Phipps  Station,  a  distance  of  about  100  miles,  and  em- 
ployed the  deceased  to  ride  in  said  car  to  care  for  said  horses  on 
the  route.  Abont  25  miles  from  New  Richmond,  at  a  station 
called  Clayton,  the  train  in  which  said  car  was  placed  met  and 
collided  with  another  train  standing  there  at  the  time,  and  thereby 
the  car  in  which  the  horses  and  t£e  deceased  were  being  carried 
was  crashed  in  and  broken,  and  the  deceased  so  injured  as  to  cause 
his  death. 

It  is  admitted  in  the  answer  that  the  collision  which  cansed  Boch 
death  resulted  from  the  fault  of  the  servants  of  the  company,  and 
the  jury  found  that  the  collision  which  caused  it  was  occasioned 
by  their  gross  negligence.  It  is  alleged  in  the  complaint  that  the 
said  Fay  entered  into  a  contract  with  the  company  tnat  said  horses 
should  be  so  transported  for  the  usual  charges,  which  were  paid, 
and  that  it  was  agreed  that  John  J.  Lawson,  the  deceased,  the  em- 
ploye of  said  Fay,  should  accompany  said  horses,  and  ride  witL 
them  on  said  car,  to  look  after  their  interests.  It  is  substantially 
alleged  in  the  answer  that  the  company  was  accustomed  to  make 
with  shippers  of  live-stock,  at  that  time,  written  contracts  by  which 
the  shipper  assumed  certain  risks,  and  what  contained  other  pro- 
visions favorable  to  the  company,  one  of  which  was  that  the  per- 
sons who  were  allowed  to  ride  in  the  car  with  the  stock  should  so 
ride  at  their  own  risk  of  personal  injury  from  any  cause  whatever, 
and  that  no  passes  should  be  given  to  such  persons,  but  that  thev 
should  sign  their  names  on  the  back  of  the  contract ;  and  no  such 
contract  was  made  in  this  instance  with  the  said  Fay,  but  that  said 
Fay  applied  to  the  station  agent  at  New  Bichmond  for  a  car  in 
which  to  ship  horses,  which  car  was  provided  for  his  use. 

It  is  further  alleged  in  the  answer  that,  after  the  accident  oc- 
curred and  said  Lawson  seriously  injured  therein,  the  said  Fay  and 
the  station  agent  at  New  Richmond  made  out  and  executed  one  of 
said  written  contracts,  and  signed  the  name  of  said  Lawson  on  the 
back,  without  authority  from  the  company,  and  that  said  Fay  was 
not  the  owner  of  all  of  said  stock,  and  that  two  other  persons  rode 
in  said  car  with  the  deceased,  and  that  the  three  conspired  to  obtain 
in  this  way  a  free  passa^.  There  was  evidence  that  said  Fay  and 
the  agent  at  New  Bichmond  made  the  said  verbal  contract  of 
shipment,  which  provided  that  one  person  should  ride  in  the  same 
car  with  the  horses,  to  take  care  of  them,  and  that  said  Lawson, 
the  deceased,  went  into  said  car  for  such  purpose,  with  the  knowl- 
edge and  consent  of  the  conductor  of  said  train,  before  the  c^ 
was  placed  next  to  the  tender  in  said  train,  and  that  Fay  had  no 
knowledge  of  any  such  customary  written  contracts  in  such  cases. 

There  was  no  evidence  whatever  of  any  conspiracy  between  said 
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Lawson  and  the  two  other  persons  in  said  car  with  him  to  obtain  a 
clandestine  and  free  ride  on  said  train.  Whether  said  Faj  was 
the  owner  of  all  of  the  12  horses  shipped  was  quite  immaterial 
to  the  deceased,  rightfully  within  said  car,  and  was  very  properly 
omitted  from  the  special  findings  and  verdict  of  the  jury.  There 
was  evidence  tending  to  show  tliat  it  was  customary  for  the  de- 
fendant company  to  carry  at  least  one  person  free  in  a  car-load  of 
Iioi'ses  of  sucu  number,  to  take  care  of  them,  and  that  such  person 
was  useful  in  keeping  horses  so  shipped  quiet  and  from  injury 
when  the  cars  were  in  motion.  This  statement  of  the  case  is 
sufficient  to  make  intelligible  the  positions  assumed  by  the  learned 
counsel  of  the  appellant. 

First.  That  there  was  no  contract  between  Fav  and  the  station 
agent  that  the  deceased  should  accompany  the  horses  hah      with 
ill  the  car,  so  as  to  create  the  relation  of  carrier  and  SSSo"  °^ 
passen^r  between  him  and  the  company.     The  learned  «>»^»^- 
counsel,  in  assuming  that  Lawson  was  a  common  passenger,  or  a 
passenger  in  the  ordinary  sense,  if  he  had  any  right  to  ride  on  that 
train  anywhere,  and  in  oiting  authorities  applicaole  to  such  a  view 
of  his  relation  to  the  company,  scarcely  meets  the  real  question 
here  presented.     Lawson  was,  in  a  sense,  a  passenger ;  but  he  was 
more  than  a  passenger.    He  held  responsible  relations  to  the  stock 
in  his  care,  and  connected  with  it  by  the  alleged  contract  of  ship- 
ment.    His  place  on  that  train  was  in  the  car  with  the  horses,  and 
to  care  for  them,  or  it  was  nowhere ;  and  he  had  no  right  to  be 
carried  on  that  train  in  any  other  place.     He  was  to  be  carried  free 
and  without  charge,  because  he  was  to  be  carried  in  that  way.    He 
had  no  right  to  he  carried  in  the  caboose,  or  in  any  other  car  or 
place  on  Uiat  train,  according  to  the  agreement  and  understanding 
of  the  agent,  Gault,  and  Fay.     It  was  quite  immateiial  that  the 
deceased  was  not  at  the  time  named  as  ttie  person  to  ride  in  the 
car  with  the  horses.     By  the  agreement,  Fay  was  authorized  to 
place  one  person  in  the  car  with  the  horses  to  take  care  of  them, 
and  the  agent  did  not  see  fit  to  have  such  person  named,  as  he 
might  have  done,  and  Fay  carried  out  the  agreement  byplacine^ 
the  deceased  in  the  car  for  such  purpose,  with  the  knowlec^e  ana 
assent  of  the  conductor  of  the  train.     It  is  too  plain  for  argument 
that  the  deceased  was  rightfully  in  the  car  under  the  agreement, 
and  was  no  intruder  or  trespasser,  and  the  company  owed  him  the 
duty  to  carry  him  there  safely  by  the  exercise  of  reasonable  care. 
The  custom  of  the  company  in  other  cases  of  carrying  horses,  and 
with  them  in  the  same  car  some  pei*son  to  take  care  of  them  on 
the  ronte,  repels  the  idea  that  this  case  was  extraordinary  or  excep- 
tionaL     The  authorities  cited  by  the  learned  counsel  of  the  appel- 
lant related  to  common  passengers  who  voluntarily  placed  tliem- 
selves  where  they  had  no  right  to  be  under  the  contract  for  their 
carriage.    Tliis  is  a  different  case.    The  deceased  occupied  the 
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very  place  where  he  should  have  been,  and  waa  connected  with  the 
live-stock  carried  so  intimately  that  they  could  not  properly  be 
separated  without  possible  danger  to  it  from  tlie  want  of  nis  per- 
sonal care  and  attention.  There  are  special  circumstances  attend- 
ing such  a  case  not  present  in  cases  of  common  passenger  carriage. 
In  the  case  cited  by  counsel  for  appellant  of  Eaton  v.  Railroad  Go. 
67  N.  T.  382,  it  was  held  that  the  conductor  of  a  coal  train  who 
.  invited  a  person  to  ride  thereon  fred  did  not  bind  the  company,  or 
create  the  relation  of  carrier  and  passenger  between  such  person 
and  the  company.  In  the  opinion  in  that  case,  however,  cases  are 
cited  approvingly  of  pei'sons  riding  on  gravel  trains,  "  under  cer- 
tain circumstances,"  who  might  recover  K>r  injuries  occasioned  by 
collision. 

Second.    Had  the  station  agent  authority  to  agree  with  Fay 
verbally  to  carry  his  horses  on  a  freight  car,  and  one  person  with 
them  to  take  care  of  them  ?    It  is  insisted  by  appellant's  counsel 
that  the  station  agent  had  no  authority  to  mase  sudi  verbal  agree- 
ment, and  had  authority  only  to  make  such  customary 

Station AOBirrB*         .. .'        ,      ,  i.       a.  ''        i.*^      i.  •     xi.  mi 

AiJTHORiTY  TO  writtcH  stocfc  coutfact  as  set  out  m  the  answer,  lucre 
FuwasHCABFOB  is  vcry  little,  if  any,  substantial  difference  between  the 
HOB8B8.  agreement  made  and  the  one  which  it  is  admitted  the 

agent  had  authority  to  make.  Both  provide  for  the  canying  of 
one  person,  with  such  number  of  horses  on  the  same  car,  without 
charge.  The  signing  of  such  person's  name  on  the  back  of  the 
written  contract  could  have  no  effect  except  to  bind  such  person 
to  the  stipulation  that  he  was  to  take  the  "  risk  of  personal  injury 
from  any  and  every  cause  whatever."  Such  a  stipulation  would 
not  have  exonerated  the  company  from  liability  in  case  of  gross 
negligence.  Black  v,  Goodrich  Transp.  Co.,  55  Wis.  322 ;  s.  c, 
13  JT.  W.  Rep.  244,  and  cases  there  cited.  The  difference  between 
the  contract  made  and  the  one  that  the  counsel  of  tlie  appellant 
now  contends  ought  to  have  been  made  is  merely  formal,  and  the 
authority  of  the  agent  to  make  substantially  the  contract  that  he 
did  make  is  virtually  conceded.  That  class  of  cases  relied  upon 
by  the  appellant's  counsel  to  show  that  the  agent  of  a  carrier  com- 
pany cannot  bind  the  company  by  contract  in  violation  of  his 
instructions,  or  outside  of  the  legitimate  scope  of  the  particular 
business  with  which  he  is  intrusted,  is  inapplicable  to  this  case. 
The  law  is  well  settled  that  if  the  agent  had  authority  to  make  such 
a  contract,  and  in  making  it  he  violates  his  special  instructions  as 
to  the  mere  form  of  it,  of  which  the  shipper  has  no  notice,  the 
company  is  bound.  If  the  agent  has  the  general  authority  to  make 
certain  contracts,  but  is  resticted  by  private  instructions  not  knovm 
to  the  other  contracting  party,  as  to  the  manner  of  making  them, 
the  principal  is  bound.  This  rule  is  based  on  the  public  policy  of 
preventing  frauds  upon  innocent  persons,  and  the  encouragement 
of  confidence  in  dealing  with  agents.     Story,  Ag.  §§  73,  126,  133. 
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Mnch  stress  in  the  argnment  is  laid  upon  the  want  of  authority 
in  the  conductor  to  permit  or  allow  the  deceased  to  ride  in  the  car 
with  the  horses.  Tliis  question  is  not  of  much  importance  when 
it  is  clear  that,  if  the  testimony  of  Fay  and  Marvin  is  to  be  believed, 
— ^and  the  jury  had  the  rignt  to  believe  it, — the  deceased  was 
rightfully  in  that  car  by  contract  and  understanding  with  the  agent, 
and,  by  other  testimony,  such  a  contract  was  sanctioned  by  pre- 
vious custom.  There  was  evidence  that  the  deceased  was  allowed  • 
and  permitted  by  the  conductor  to  so  ride,  or,  at  least,  that  lie 
knew  of  it  and  assented  to  it.  It  having  been  customary  for  a 
person  to  so  ride  in  company  with  horses  carried  upon  saia  road, 
the  conductor's  authority  to  grant  such  permission  would  seem  to 
fall  within  his  general  authority  in  the  management  and  control 
of  the  train.  Sass  v.  Railway  Co.,  36  "Wis.  463 ;  Craker  v.  Rail- 
way Co.,  Id.  670 ;  Railway  Co.  v.  Ross,  112  XJ.  S.  377 ;  s.  c,  5 
Sup.  Ct.  Rep.  184. 

We  conclude,  therefore,  that  the  deceased  was  rightfully  a  pas- 
senger upon  said  train  under  peculiar  circumstances,  sanctioned 
both  by  the  contract  and  custom  of  the  company.  What  has  al- 
•  ready  been  said  supports  theruUng  of  the  circuit  court  in  rejecting 
the  evidence  offered  to  prove  what  were  the  private  instructions 
of  the  company  to  its  a^nts,  as  to  the  form  in  which  such  con- 
tracts should  be  made,  without  showing  or  offering  to  show  that 
Fay  had  knowledge  of  them. 

Third.  Did  the  deceased  by  his  negligence  contribute  to  the 
injury  which  caused  his  death  ?  This  was  a  proper  question  for 
the  jury  to  decide,  and  their  verdict  should  not  be  disturbed  unless 
the  facts  were  such  as  to  warrant  this  court  in  holding,  „ 
as  a  matter  of  law,  that  the  deceased  was  eniltj  of  a  with  bobsbb, 
want  of  ordinary  care,  and  that  such  negligence  per  se  tbibotoby  bm- 
contributed  to  his  injury  and  death.  Whart.  Neg.  §  "®""°^ 
420  et  seq.;  Railroad  Co.  v.  Blirk,  90  Pa.  St.  15 ;  Karasich  v.  Has- 
brouck,  28  Wis.  569.  Was  it  so  unusual  and  so  clearly  dangerous 
for  the  deceased  to  have  been  carried  in  that  car  with  the  horses, 
and  was  his  riding  therein  so  much  the  cause  of  his  iirjury  that  it 
can  be  said  without  hesitation  that  he  was  guilty  oi  a  want  of 
ordinary  care  which  contributed  to  his  injury  ?  Can  it  be  said 
that  an  ordinary  prudent  man  would  not  have  done  so  ?  We  think 
not.  When  the  deceased  entered  the  car  he  had  a  right  to  sup- 
pose it  would  be  placed  in  a  safe  and  proper  position  in  the  train. 
But  the  company^s  servants  placed  it  next  to  the  tender,  and  by 
reason  thereof  it  was  the  only  car  in  the  train  that  was  demolished 
by  the  collision.  It  was  customary  for  other  men  to  so  ride  in  the 
car  with  horses,  and  the  injury  to  such,  occasioned  thereby,  is  not 
so  frequent  as  to  make  such  a  place  necessarily  or  probably  dan- 
gerous. The  testimony  was  that  it  was  proper  and  useful  for 
some  one  to  so  ride  with  horses  to  take  care  of  them,  and  quiet 
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them,  and  keep  them  from  injary.  Such  service  wonld  seem  to 
be  a  reasonable,  as  well  as  common,  if  not  a  necessary,  employ- 
ment. The  deceased  could  not  have  been  carried  in  the  caboose, 
or  anywhere  else  on  that  train,  consistently  with  his  employment. 
He  was  in  the  car  with  his  horses  in  the  discharge  of  his  duty, 
and,  as  we  have  seen,  he  was  rightfully  there.  The  jury  properly 
found  that  he  was  not  guilty  of  a  want  of  ordinary  care  in  riding 
in  the  car  in  which  ho  received  his  injuries,  which  contributed 
directly  to  the  injury,  and  that  lie  was  not  asleep  at  the  time  of  the 
accident.  They  also  found  that  he  entered  that  car  for  the  pur- 
pose of  caring  for  the  stock  during  the  jonmey,  and  that  it  was 
usual  on  that  road  for  men  in  charge  of  stock  of  this  kind,  and 
loaded  as  this  was,  to  ride  in  the  car  with  such  stock.  These  find- 
ings we  cannot  disturb.  There  was  no  evidence  whatever  that  the 
deceased  entered  the  car  with  the  hoi-ses  clandestinely,  or  to  steal 
a  ride,  or  to  defraud  the  company,  and  therefore  the  authorities 
applicable  to  such  a  case  have  no  force. 

The  respondent  was  allowed  to  show  the  circumstances  of  the 
collision,  against  the  objection  of  the  appellant,  in  order  to  show 
that  the  servants  of  the  company  were  guilty  of  gross  negligence. 
According  to  the  brief  of  the  learned  counsel  of  the  appellant, 
^4t  made  no  difference  in  the  case,  so  long  as  defendant  was 
negligent.  If  plaintifi  showed  herself  otherwise  entitled  to  re- 
cover, she  coula  only  be  defeated  by  showing  negligence  on  her 
husband's  part.''  This  being  so,  proof  of  gross  negligence  was 
immaterial  and  could  do  no  harm.  But  we  think  proof  of  the 
accident  and  its  circumstances  was  proper,  and  that  it  justified  the 
finding  of  gross  negligence.  The  negligence  of  the  company  was 
charged  in  the  complaint  and  admitted  in  the  answer,  but  its 
degree  was  an  open  question  for  the  jurv.  This  disposes  of  the 
main  questions  raised  in  the  brief  of  anpellant's  coxmsc^.  Then,  as 
special  exceptions,  which  will  be  brieny  noticed :  (1)  The  instruc- 
tion refused  in  respect  to  the  deceasea  having  voluntarily  placed 
himself  in  a  dan^rous  position  on  the  train,  and  thereby  con- 
tributed to  the  injury,  was  refused  and  qualified  so  as  to  embrace 
the  element  of  common  prudence.  This  was  correct,  for  all  places 
about  a  railroad  train  are  more  or  less  dangerous  in  case  of  a  col- 
lision. (2)  What  conversation  occurred  between  Marvin  and  the 
agent  in  the  presence  of  Fay  in  relation  to  persons  riding  on  the 
car  with  the  horses,  including  the  deceased,  and  before  he  had  gone 
into  the  car,  was  a  proper  question  to  show  the  conti*act,  and  was 
a  part  of  res  gestcB  as  far  as  it  related  to  the  right  of  the  deceased 
to  so  ride,  and  as  to  the  others  it  was  immaterial.  (3)  The  rule  of 
prospective  damages  to  the  respondent  by  the  loss  of  her  husband, 
and  the  evidence  to  prove  it,  seem  to  be  fully  sanctioned  by  Potter 
V.  Railway  Co.,  21  Wis.  372  ;  Oastello  v.  Landwehr,  28  W is.  622, 
and  according  to  the  rule  elsewhere.    Donaldson  v.  Railroad  Co., 
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18  Iowa,  280;  Bowlej  v.  BaUwaj  Co.,  L.  R  8  Ezch.  222; 
Borer,  B.  B.  1167.  (4)  The  testimony  of  the  witDess  Beed  was 
properly  stricken  out,  because  the  deceased  was  not  bound  by  the 
statements  of  others  in  the  car  with  him  after  the  accident,  a  con- 
spiracy between  them  not  having  been  shown.  (5^  The  court 
properly  refused  to  allow  witnesses  to  ^ive  their  opimons  that  the 
car  in  which  the  deceased  rode  was  a  dangerous  place.  This  was 
a  Question  solely  for  the  jury  to  decide  on  all  the  facts. 

There  were  some  other  exceptions,  but  not  important  or  pressed 
on  the  argument. 

This  case  was  very  ably  and  fully  tried.  The  ruling  of  the 
court  and  the  charge  to  the  jury  were  considerate  and  judicious. 
The  findings  of  the  jur^  are  all  supported  by  competent  evidence. 
The  judgment  of  the  circuit  court  is  affirmed. 

Riding  with  Stock.— Where  a  cattle  dealer  paid  no  Independent  consid- 
eration for  his  own  conveyance,  but  accompanied  his  cattle  under  a  contract 
stating  that  they  were  to  be  carried  at  a  reduced  rate,  and  providing  that 
*<  the*  persons  riding  free  to  take  charge  of  the  stock  do  so' at  their  own  risk 
of  personal  injury  fiom  whatever  cause."  MM^  that  such  contract  was  law- 
ful. Bissell  v.New  York,  etc.,  R.  R.  Co.,  25  N.  Y.  442;  Boswell  «.  Heidson, 
etc.p  R.  R.  Co.,  5  Bosw.  (N.  Y.)  600.  In  another  case  defendant  received  of 
plaintiff  at  N.  a  car  load  of  sheep,, to  be  transported  to  A.,  under  a  contract 
which  contained  a  clause  by  which  plaintiff  agreed  to  go  or  send  some  one 
with  the  sheep  *' who  should  take  all  the  risks  of  personid  injury  from  what- 
ever cause,  whether  of  neelisence  of  defendants,  its  agents,  or  otherwise." 
After  the  sheep  were  loaaed,  ])Iaintiff  who  was  intending  to  accompany 
them,  and  had  a  drover's  pass,  in  passing  by  the  tender  of  the  engine  was 
injured  by  a  stick  of  wood  negligently  thrown  therefrom.  HMy  that  under 
the  contract  the  company  was  not  liable.  Poucher  v.  New  York,  etc.,  R.  R. 
Co.,  49  N.  Y.  263.  But  see  Cleveland,  etc.,  R.  R.  Co. «.  Curran,  10  Ohio  St.  1 ; 
Pennsylvania  R.  R.Co.  «.  Henderson,  51  Pa.  St.  815;  Flinno.Phila.,  etc.,  RR. 
Co.,  1  Houst.  (Del.)  469;  Smith  «.  New  York,  etc.,  R.  R  Co.,  24  N.  Y.  222; 
29  Barb.  (N.  Y.)  132;  R.  R.  Co.  «.  Lockwood,  17  Wall.  857;  Ohio,  etc.,  R.  R. 
Co.  «.  Selby,  47  Ind.  471. 

In  Jenkins  v.  Chicago,  etc.,  R.R  Co.,  41  Wis.  112,  the  owner  of  certain  horses 
,  and  goods,  destined  for  the  village  of  L.,  shipped  them  in  a  common  box  car 
of  the  defendant,  which  was  to  run  on  defen&nt's  line  to  A.,  and  thence  on 
its  branch  road  to  L.  Plaintiff,  who  was  employed  by  the  owner  to  accom- 
pany him  and  aid  him  in  taking  care  of  the  property,  rode  with  it  in  the  box 
car  to  A.,  with  the  knowledge  and  consent  of  the  conductor  who  ran  the 
train  to  that  point,  and  such  conductor,  in  fact,  received  fare  for  plaintiff^s 
ride  from  A.  to  L.  (which  was  not  on  his  run),  though  he  had  no  authority 
to  do  so.  Some  hours  after  the  arrival  of  the  car  at  A.,  when  the  train  of 
which  it  was  then  a  part  was  about  starting  for  L.,  plaintiff  went  into  the 
car  without  the  knowledge  or  consent  of  the  conductor  or  other  persons  in 
charge  of  that  train,  and  without  doing  anything  to  bring  the  fact  to  their 
attention  before  the  accident  complained  of.  E^fore  the  train  started  the 
car  was  locked  by  one  of  defendant's  employees ;  and  afterwards,  while  in 
motion,  goods  therein  took  fire  through  defendant's  alleged  negligence,  and 
plaintiff  was  injured  before  he  could  procure  the  door  to  be  opened.  It  was 
neld  that  defendant  was  not  chargeable  with  notice  of  plaintiff's  presence  in 
the  box  car  by  reason  of  the  knowledge  possessed  by  the  first  conductor. 

The  presumption  of  law  is  that  persons  riding  upon  trains  of  a  railroad 
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which  are  palpably  not  de6i|^ed  for  the  carriage  of  persons  are  not  lawfully 
there,  and  if  they  are  permitted  to  be  there  by  the  consent  of  the  carriers^ 
employees,  the  presumption  is  against  the  authority  of  the  employees  to  bind 
the  company  by  such  consent.  But  these  presumptions  may  be  overthrown 
by  special  circumstances;  and  where  the  company  would  derive  a  benefit 
from  the  presence  of  drovers  upon  its  cattle  trains,  and  may  have  allowed 
its  employees  upon  such  trains  to  invite  or  permit  drovers  to  accompany 
their  cattle,  the  presumption  against  a  license  to  the  person  thus  carried  may 
be  overthrown.  Waterbury  v.  New  York  Central,  etc.,  R  R  Co.,  17  Fed. 
Repr,  671. 


Logwood  etnx. 

V, 

Memphis  and  Chableston  B.  B.  Co. 

(Advance  Coie,  U,  8.  OircuU  Courty  W.  B,  Tenneme.    March  18, 1885.) 

Equality  of  accommodation  does  not  mean  identity  of  accommodation,  and 
it  is  not  unreasonable,  under  certain  circumstances,  to  separate  white  and 
colored  passengers  on  a  railway  train,  if  attention  is  given  to  the  require- 
ment that  all  payinff  the  same  price  shall  have  substantially  the  same  com- 
forts,  privileges,  and  pleasures  nimished  to  either  class. 

AonoN  for  the  wrongful  exclusion  of  a  passenger  from  a  rail- 
road car. 

Logwood  and  wife  are  colored  people  living  in  Huntsville,  Ala* 
bama.  She  bought  a  first-class  ticket  over  the  defendant's  raihoad 
to  Courtland,  but  when  she  went  on  the  platform  of  ladies'  car  a 
brakeman,  who  had  allowed  several  white  ladies  to  enter,  closed 
the  door  on  Mrs.  Logwood,  and  told  her  she  must  apply  to  the 
conductor  of  the  train  for  permission  to  ride  in  that  car,  and  that 
she  could  take  a  seat  in  tne  front  car.  According  to  her  testis 
monj,  and  that  of  her  witnesses,  the  conductor  told  her  she  must 
ride  in  the  front  car ;  that  she  told  him  she  had  always  been 
allowed  to  ride  in  the  ladies'  car,  and  thought  she  should  be  per- 
mitted to  do  so  again,  as  she  was  sick,  and  did  not  wieh  to  ride  in 
the  front  car,  Where  there  was  swearing  and  smoking  and  whisky 
drinking,  but  that  the  conductor  insisted  upon  her  riding  in  tlie 
front  car,  and  told  her  he  would  see  that  there  was  no  swearing, 
smoking,  or  drinking. 

According  to  the  testimony  of  the  conductor  and  the  defend- 
ant's other  witnesses,  he  tola  her  he  was  busy  then,  but  had 
always  allowed  her  to  ride  in  the  ladies'  car,  and  if  she  would  be 
seated  in  the  front  car  until  he  got  through  he  would  put  her  into 
the  ladies'  car.  She  ordered  her  trunk  off  the  baggage  car,  re- 
fused to  take  that  train,  and  under  instructions  fromner  husband 
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kept  her  ticket,  bought  another,  and  went  to  her  destination  on 
the  next  train  in  the  ladies'  car.  Both  Mrs.  Logwood  and  the  con- 
dnctor  testified  that  she  had  often  travelled  with  him,  and  always 
rode  in  the  ladies*  car.  The  car  in  the  rear  was  reserved  for  ladies, 
and  such  other  passengere  as  were  admitted  to  it  The  front  car 
was  a  general  one,  in  which  smoking  was  permitted,  bnt  on  this 
particu&r  occasion,  according  to  the  testimony  of  defendant,  was 
newer  and  brighter,  and  in  all  respects  equal  to  the  rear  one  in  ap- 
pearance and  comfort  Colored  people  were  generally  re<juired  to 
ride  in  the  front  car,  unless  objection  was  maae  by  them,  m  which 
case  proper  persons  were  allowed  to  ride  in  the  ladies'  car,  the 
plaintiff  always  having  been  permitted  to  do  so. 

W.  H.  SamdcHph  for  plaintiffs. 

Pogton  &  PosUm  and  X.  W.  Humes  for  defendant 

Hammomd,  J.  {fiKa/rgmg  the  jury  oraHu), — Common  carriers  are 
required  by  law  not  to  make  any  nnjnst  discrimination,  uhjuot  on- 
and  must  treat  all  passen^rs  paying  the  same  price  cou^o  ^"' 
alike.  Equal  accommodations  do  not  mean  identical  ^^"^ 
aocommodations.  Baces  and  nationalities,  under  some  circum- 
stances, to  be  determined  on  the  facts  of  each  case,  mav  be  reason- 
ably separated ;  but  in  all  cases  the  carrier  must  furnish  substan- 
tially the  same  accommodations  to  all,  by  providing  equal  comforts, 
privil^ee,  and  pleasures  to  eveiy  class.  Colored  people  and  white 
people  may  be  so  separated,  if  carriers  proceed  according  to  this 
rule.  If  a  railroad  company  furnishes  for  white  ladies  a  car  witli 
special  privileges  of  seclusion  and  other  comforts,  the  same  must 
h^  substantially  furnished  for  colored  ladies.  All  travellers  have 
to  submit  to  some  discomforts  and  inconveniences,  and  should  not 
be  too  exacting,  but  are  entitled  to  polite  treatment,  free  from  any 
kind  of  indignity. 

The  brakeman  on  the  train  having  referred  Mrs.  Logwood  to 
the  conductor,  who  was  the  proper  officer  to  decide  upon  her  right  to 
ride  in  the  ladies'  car,  and  she  liaving  gone  to  him,  the  question  in 
this  case  must  be  determined  by  what  occurred  between  them ;  and 
if  you  believe  from  the  proof  that  the  conductor  i*atified  the  act  of 
the  brakeman  by  telling  her  she  must  ride  in  the  front  car,  and 
would  not  be  permitted  to  go  into  the  ladies'  car,  the  company  is 
undoubtedly  bable  for  damages,  unless  you  conclude  from  the  cvi- 
dcnce  that  the  front  car  was,  under  the  rule  alreadv  announced, 
equal  to  the  ladies'  car.  But  if  you  believe  that  the  conductor 
told  her  that  at  his  convenience  he  would  admit  her  to  the  ladies' 
car,  and  there  was  no  unreasonable  delay  or  discomfort  in  so  doing, 
the  plaintiffs  cannot  recover  in  this  case. 

« 

See  Little  Rock,  etc,  R.  R  Co.  v.  Miles,  18  Am.  and  Bng.  B.  R.  Cas.  28. 
91  A.  &  B.  R  Gas.— 17 


268  MUBPHX  V.  WESTERN  AND  ATLANTIO  B.  B.  GO.  ^  oZ. 


MuSPHT 
V. 

Webtekn  and  Atlantic  R.  R.  Co,  et  cH. 

(Advanee  OoMj  U,  S.  OvrcuU  Courts  E,  D.  TennesseCy  6.  2>.      April  Term, 

1885.) 

A  railroad  company  may  set  apart  certain  cars  to  be  occupied  by  white 
people,  and  certain  cars  to  be  occupied  by  colored  people ;  but  if  it  charges 
the  same  fare  to  each  race  it  must  furnish  substantially  like  and  equal 
accommodations. 

It  is  the  duty  of  a  railroad  company  to  protect  its  passengers  from  insult 
and  injury  so  far  as  it  can ;  and  if  the  conductor  and  brakeman  on  a  tndn 
conspire  with  passengers  thereon  to  remove  another  passenoer  who  has  a 
right  to  be  on  such  train,  or  see  such  passengers  eject  their  fellow-passenger, 
and  make  no  effort  to  preyent  it,  or  make  no  attempt  to  repair  the  mischief 
by  restoring  him  to  his  seat,  the  company  will  be  liable. 

YThile  a  railroad  company  is  held  to  a  rigid  accountability  as  to  its  duties 
to  its  passengers,  a  passenger  is  required  to  demean  himself  in  such  a  way  as 
not  to  be  ofronsive,  Yulsar,  obscene,  or  coarsely  disagreeable  to  his  fellow- 
psssengers,  or  expose  them  to  suffering  or  dancer;  and  if  he  fail  in  these 
respects  he  may  be  remoYed  by  the  train-men  from  the  train ;  and  in  such 
removal  they  may  use  as  much,  and  no  more,  force  as  is  necessary  to  his 
removal. 

A  passenger  who  enters  a  car  and  forcibly  ejects  a  fellow-passenger  there* 
from  is  liable  therefor. 

If  a  colored  man  enters  a  car  set  apart  for  white  people  with  knowledge 
of  that  fact,  so  that  he  may  be  removed  from  the  car  and  train  for  the  pur- 
pose of  bringing  suit  for  damages  against  the  railway  company  for  such  re- 
moval, the  jury  may  consider  that  fact  in  mitigation  of  damages,  and  should 
not  allow  hberal  and  exaggerated  compensation  for  his  mental  sufferings; 
but  if  no  such  intention  appears,  he  ma^  be  allowed  full  and  liberal  com- 

Sensation  for  his  sufferinss  and  other  injuries,  and  such  sum  as  punitive 
ama^  as  the  jury  may  ^ink  right  in  preventing  the  recurrence  of  the  like 
mischief. 

Chaegb  to  jury. 

TF.  tf.  Glift  and  Wheeler  &  Ma/rsJiaJl  for  plaintiff. 

Cliftj  Bates  &  Cooke  for  defendants. 

Key,  J. — In  order  to  be  prepared  to  decide  legal  oontroversies 
lucBPBBjijDioa  jiistly,  the  judge  and  the  membera  of  the  jury  should 
DucuBSBx  \^Q  careful  to  avoid  the  influence  of  partiality  or  preju- 
dice. We  belong  to  the  white  race,  while  the  plaintiff  is  a  colored 
man.  During  the  entire  period  of  our  recollection  there  have  been 
bitter  controversies  and  conflicts  over  the  condition  and  circum- 
stances and  rights  of  the  colored  race  in  this  country.  From  these 
much  bad  blood,  hostile  feeling,  and  prejudice  have  resulted.  In- 
deed, race  prejudice,  in  all  ages  and  in  all  parts  of  the  earth,  has 
been  the  fruitiul  source  of  animosity  and  war.  On  the  other  nand, 
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the  principal  defendant  is  a  railroad,  and  in  this  State,  aa  well  as 
in  a  great  part  of  our  country,  railroads  have  been  the  subject  of 
much  denunciation  and  abuse,  and  of  popular  hatred.  It  is  your 
duty  to  st^er  clear  of  all  these  influences  upon  one  side  as  well  as 
the  other,  and  I  believe  you  will  do  so.  The  ancients  often  painted 
Justice  as  blindfolded,  so  that  parties  could  not  be  seen,  and  hold- 
ing the  scales  with  even  hand.  So  we  should  be  careful  not  to 
know  the  parties  to  this  suit,  and  to  try  the  cause  as  the  law  and 
testimony  aemand. 

Railroads  have  become  the  great  instrumentalities  by  which  the 
transportation  of  freights  and  passengers  is  conducted,  juilwatb  pub 
The  immensity  of  their  business  and  extent  of  their  "o  status  of. 
powers  make  mem  the  anxious  objects  of  legal  authority  and  regu- 
lation. They  are,  in  a  lar^e  sense,  public  institutions  subject  to 
public  control.  This  reguktion  and  control  must  be  reasonable. 
The  nature  and  vastness  of  their  business  require  great  skill,  judg 
cnent,  discretion,  and  capital,  and  they  must  oe  allowed  to  use  and 
exercise  the  means  and  powers  necessary  to  the  conduct  of  their 
business. 

The  plaintiff  in  this  case  says  that  he  purchased  a  first-class  ticket 
for  his  passage  over  the  Western  &  Atlantic  B.  B.  from  Dalton, 
Oeorgia,  to  Ohattanoo^  Tennessee ;  that  he  took  his  seat  in  the 
rear  car  of  the  train  without  objection  ;  that  after  the  train  started 
the  conductor  came  to  him  and  told  him  that  people  factil 

of  plaintiffs  color  were  not  permitted  to  ride  in  that  car,  and  that 
he  must  go  forward  into  another  car ;  that  he  offered  the  conductor 
his  ticket,  but  the  conductor  declined  to  take  it,  and  plaintiff  re- 
fused to  go  into  the  forward  car ;  that  the  conductor  afterwards 
fient  the  porter  of  the  train,  who  was  a  colored  man,  for  his  ticket, 
And  he  gave  it  to  him.  Kot  far  from  the  same  time,  he  says,  a 
brakeman  came  to  him  and  told  him  that  colored  people  were  not 
permitted  to  ride  in  that  car,  and  asked  him  to  go  forward,  but  he 
refused,  and  the  brakeman  took  plaintiff's  baggage,  without  per- 
mission, into  the  forward  car ;  that  on  the  departure  of  the  train 
from  a  station  between  Dalton  and  Chattanooga,  two  passengers, 
who  took  the  train  at  that  station,  came  to  his  seat  and  seized liim 
roughly,  and  told  him  he  must  go  into  the  other  car,  and  dragged 
him  from  his  seat,  to  which  he  dung  as  long  as  he  couldj  and  that, 
in  doin^  so,  his  hand  was  bruised  or  lacerated  so  that  it  bled  and 
pained  him  for  some  time  after,  and  his  back  was  wrenched  so  that 
ne  could  do  nothing  for  some  days.  These  men  hurried  him 
forcibly  out  of  the  car  into  the  forward  car.  That  the  officers  and 
employees  of  the  train  did  not  interfere,  though  some  of  them  saw 
the  transaction,  to  prevent  its  occurrence.  These  passengers  left 
the  train  at  tlie  next  station,  and  one  of  them,  and  the  conductor 
find  a  brakeman  of  the  train,  are  sued  along  with  the  railroad. 

The  defendants  do  not  controvert  or  deny  that  the  material  state- 
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ments  of  plaintiff  are  true.  Defendants'  witnesses  say  that  the  rear  car 
of  the  train  was  reserved  as  a  car  for  ladies  and  those  who  escorted 
them.  There  were  no  ladies  in  the  car ;  the  car  had  few  passengers, 
and  none  of  them  accompanied  ladies.  ISTo  lilies  entered  the  car 
until  the  train  reached  the  station  npon  leaving  which  he  was  ejected 
from  the  car.  The  train-men  saw  the  plaintiff  ejected  from  the 
car ;  did  not  interfere ;  did  not  say  an jtning  aboat  it  then  or  after- 
wards to  plaintiff,  or  those  who  did  eject  him.  The  train-men 
say  they  did  not  conspire  with  those  who  removed  plaintiff,  or  have 
any  knowledge  or  understandins  that  plaintiff  was  to  be  driTen 
from  the  car.  According  to  the  testimony  of  defendants,  the 
young  man  who  sold  newspapers,  fruits,  etc.,  on  the  train,  styled 
by  the  witnesses  "  The  Butcher,*'  and  who  was  not  in  the  employ 
of  the  railroad,  but  in  that  of  the  Southern  News  Company,  wa» 
the  active  party  in  fomenting  the  trouble  upon  this  occasion.  He  is 
examined  as  a  witness  for  the  defendants,  and  shows  evident  pride 
in  the  part  he  performed.  According  to  his  account,  he  discovered 
that  the  train-men  were  not  snflSciently  resolute  in  turning  the 
plaintiff  out  of  the  car.  He  appealed,  to  the  passengers  to  aid  him 
in  doing  so.  They  told  him  that  they  had  no  objection  to  plaintiffs 
retaining  his  seat,  as  he  had  as  much  right  to  nis  seat  as  they  had 
to  theirs.  When  the  train  arrived  at  Ringgold,  Geor^a,  two  ^tie- 
men  took  passage  on  the  train,  accompanied  by  ladies.  This  i^it- 
ness  told  them  that  they  had  better  not  enter  the  ladies'  car,  as 
there  was  a  negro  in  it,  whereupon  these  two  passengers  joined  the 
news  ^^  Butcher"  in  the  expukion  of  the  plaintiff. 

My  observation  has  convinced  me  that  those  who  are  most  sensi* 
PAcamw:  du-  tivc  as  to  coutact  with  colored  people,  and  whose  nerves 
w^'oIjw'^^for  are  most  shocked  by  their  presence,  have  little  to  be 

LADIES  AHD  FOB  J        j?    •        ^1  ''   ^     i    •     .  iT     T  1    •  i. 

coLOBXDPBOPLB  Droud  of  lu  thc  way  of  birth,  lineage,  or  achievemeDt 
I  cannot  tell  how  these  thin^  are  as  to  this  witness.  There  is  do 
controversy  as  to  the  facts  in  this  case.  I  am  of  the  opinion  that 
a  railroad  company  may  set  apart  a  particular  car  for  the  use  of 
ladies  and  those  accompanying  them,  and  exclude  all  other  pas- 
sengers from  it.  But  the  plaintiff  was  not  ejected  from  this 
car  because  he  was  accompanied  by  no  lady,  but  because  he  is  a 
man  of  color.  Had  he  been  accompanying  a  lady,  the  result,  as  to 
him,  would  have  been  the  same,  and  she  would  have  been  required 
to  go  with  him.  Colored  people,  whether  male  or  female,  were 
not  allowed  to  ride  in  the  ladies'  car.  Again,  I  believe  that  where 
the  races  are  nnmerous,  a  railroad  may  set  apart  certain  cars  to  be 
occupied  by  white  people,  and  certain  other  cars  to  be  occupied  by 
colored  people,  so  as  to  avoid  complaint  and  friction ;  but  if  the 
railroads  charge  the  same  fare  to  each  race,  it  must  furnish,  sub- 
stantially, like  and  equal  accommodations.  The  money  of  one 
has  the  same  value  as  that  of  the  other,  and  should  purchase 
equal  accommodations.      There  is  no  equality  of  right  when 
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the  money  of  the  white  man  purchases  Inxurious  accommoda- 
tioDS  amid  elegant  company,  and  the  same  amount  of  money 
purchases  for  the  black  man  inferior  quarters  in  a  smoking- 
car.  The  law  does  not  tolerate  such  discrimination  on  the 
part  of  a  railroad  company.  The  carrier  may  furnish  second 
or  third  class  accommodations  when  he  charges  fare  accordingly. 
Then  the  passen^r  jnay  choose  whether  he  will  purchase  a  hi'st^ 
second,  or  third  class  ticket,  and  cannot  complain  when  he  receives 
that  which  he  purchased.  But  if  the  carrier  sells  none  but  first- 
class  tickets^  he  must  give  none  but  first-class  accommodations,  un- 
less there  arise  emergencies  when  it  is  impossible  or  unreasonable 
for  him  to  do  so. 

A  train  with  but  two  cars  in  which  passengers  could  go,  as  in 
this  case,  and  in  which  the  ladies  and  their  friends  had  one  ex- 
clusively, the  other  car  being  used  for  smoking  and  for  gentle- 
men without  lady  friends,  does  not  give  like  accommodations  to  all. 
The  passenger  from-  the  rear  car  may  go  into  the  forward  car  and 
smoke,  but  the  passenger  in  the  forward  car  cannot  ffo  into  the  rear 
car  for  any  purpose.    He  cannot  go  into  it  to  smoke,  or  to  escape 
the  smoke,  however  offensive  to  him.    Kor  can  a  colored  man  and 
woman,  of  genteel  appearance,  good  repute,  and  good  behavior, 
who  have  paid  for  first-class  passage,  be  sent  to  the  smoking-car 
simply  because  they  are  black..    As  well  might  all  red-headed  men 
be  excluded  from  the  ladies'  car  because  their  heads  are  red.    A 
railroad  company  may  make  all  needful  rules  and  regnlations  in 
the  conduct  of  its  a£Eairs,  but  such  rules  must  be  reasonable  and  im- 
partial— ^fair  to  all.    If  it  separate  passengers  upon  the  color-line, 
it  must  treat  each  alike  from  the  intrusion  of  the  other.     If  it 
give  white  people  one  end  of  a  car  and  colored  people  the  other 
end,  and  excluae  colored  people  from  the  white  end,  it  must  also 
exclude  white  people  from  the  colored  end.    A  passenger  has  no 
right  to  select  the  car  upon  which  he  will  travel  without  direction 
or  interference  on  the  part  of  the  carrier.    When  he  proposes  to 
take  the  train  the  train-men  may  designate  the  car  which  he  may 
enter,  and  he  has  no  right  to  complain  if  such  car  is  as  comfortable 
and  convenient  in  its  equipment  as  the  others  of  like  character. 
But  if  the  train-men  leave  tiie  cars  in  an  accessible  shape,  and  the 
passenger  enters  without  opposition  or  objection,  and  selects  an  un- 
occupied seat,  and  places  himself  in  it  after  having  purchased  the 
ticket  or  paid  the  tare  required  for  a  seat  in  such  car,  that  seat,  or 
60  much  of  it  as  is  necessary  for  him  to  occupy,  becomes  his  for  the 
trip,  nnless  he  be  promptly  notified  to  the  contrary,  especially  as 
agLst    another  %J.^r  who   afterwards    coi^s  l^u  \h. 
train. 

The  defendant,  who  was  a  passen^r,  and  as  such  entered  the 
car  and  forcibly  removed  the  plaintifE  from  his  seat  and  ejected 
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ij^KUTT  or  him  from  the  car,  had  no  right  to  do  so,  and  is  liable 
id5SS?  fS  for  the  injury.  Moreover,  it  is  the  duty  of  the  railroad 
LowPAtfBiaBB.  company  to  protect  its  passengex'S  from  insult  and  in- 
jury as  far  as  it  can.  if  a  mob,  or  some  other  power  or  force^ 
the  agents  of  the  road  cannot  overcome  or  oppose  or  resist  with 
success,  or  any  reasonable  prospect  of  it,  injures  the  passenser,  the 
road  is  not  liable ;  but  if  ne  be  injured  by  something  which  the 
exercise  of  diligence,  activity,  and  courage  would  have  prevented^ 
and  the  officers  of  the  train  fail  to  make  an  effort  to  prevent  the 
mischief,  the  road  is  liable.  If  the  conductor  and  braJceman  con* 
spired  with  the  passen^rs  to  remove  the  plaintiff,  the  railroad  com- 
pany is  liable ;  or,  if  these  a^nts  of  the  road  saw  what  these  pas*^ 
sengers  were  doing  to  their  j^llow-passenger,  and  made  no  effort  U> 
prevent  the  mischief,  ^ve  it  no  discountenance,  or  made  no  at* 
tempt  to  repair  the  mischief  by  restoring  the  plaintiff  to  the  seat 
from  which  he  was  removed,  the  railroad  company  is  liable.  The 
conductor  and  one  of  the  brakemen  are  sued  along  with  one  of 
the  passengers  who  removed  plaintiff,  and  with  the  railroad  com* 
pany.  If  these  two  persons  conspired  and  confederated  with  said 
passengers  to  eject  the  plaintiff  from  his  seat  and  from  the  car,  or 
gave  them  aid  and  encouragement  in  so  doing,  or  were  present  to 
aid  and  encourage,  they  would  be  personally  liable.  But  if  they 
did  not  so  conspire  or  aid,  nor  were  present  to  aid,  but  merely 
failed  to  prevent  the  act,  they  are  not  personally  liable,  as  there 
was  no  legal  personal  obligation  resting  upon  them  to  interfere  f 
but  if  they  failed  to  do  their  dntv  as  agents  of  the  railroad  com- 
any,  by  reason  of  which  plaintiff  was  injured,  the  company  would 
liable. 

If  you  find  against  the  defendants,  or  any  of  them,  you  may  give 
DAMAoiM  TO  such  an  amount  as  damages  as,  in  your  judgment,  will 
™'®«™™*  compensate  the  plaintiff  for  his  physical  and  mental  suf- 
fering, and  for  his  loss  of  time  and  necessary  expenses,  as  a  com- 
pensation for  his  injury ;  and  then,  if  you  think  the  circumstances- 
justify  it,  you  may  allow  such  an  additional  sum  as  you  think 
proper  as  exemplary  damages.  It  is  proper  for  me  to  say,  how- 
ever, that  while  a  railroad  is  held  to  a  rigid  accountability  as  to 
its  duties  towards  its  passenger,  there  rests  upon  the  passenger  cer- 
tain duties.  It  is  required  of  him  not  to  be  offensive,  vulgar, 
obscene,  or  coarsely  disagreeable  to  his  fellow-passengers.  It  is  ex- 
pected of  him  that  he  demean  himself  in  sucn  way  as  not  to  out- 
rage the  feelings  of  his  f ellow-passengei's,  or  expose  them  to  suffer-- 
ing  or  danger.  If  he  fail  in  these  and  other  respects  I  need  not 
mention,  the  train-men  may  remove  him  from  it,  and  use  as  much^ 
and  no  more,  force  as  is  necessary  to  his  removal.  Now,  should 
you  conclude  that  the  plaintiff  is  entitled  to  damages  against  any 
of  the  defendants,  and  you  should  believe  from  the  proof  that  the 
plaintiff  placed  himself  in  the  car  and  pursued  the  course  he  did  so 
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that  he  might  be  removed  from  the  car  and  train,  for  the  pnrpose 
of  brin^g  a  suit— if  he  songht  and  desired  what  f  oUowed-he  is 
not  entitled  to  exemplary  damages ;  nor  would  a  jary  be  justified 
in  allowing  him  liberal  or  exaggerated  compensation  for  his  mental 
and  physical  suflEerings.  If  he  sought  and  desired  that  which  be- 
fell him,  that  fact  goes  in  mitigation  of  his  damages.  If  there  is 
no  evidence  whidi  convinces  you  that  such  was  his  purpose,  you 
should  ^ve  him  full  and  liberal  compensation  for  his  sufEeringsand 
other  injuries,  and  may  allow  him  such  sum  as  punitive  damages  as 
you  may  think  right  in  preventing  the  recurrence  of  alike  mischief* 
The  jury  rendered  a  verdict  against  the  passenger  defendant  and 
the  railroad  company  for  $217,  and  in  favor  of  me  conductor  and 
the  brakeman. 

As  to  fleparation  of  colored  and  white  pauengers,  see  Summit  «.  State, 
0  Am.  A  Img.  R  R  Oas.  804;  Button  «.  Atlanta,  etc.,  R.  R.  Co.,  18  Am.  & 
Bng.  R.  R.  Cas.  898. 


HousTOH  AND  Texas  Oxhtbal  B.  B.  Ck). 

V. 

Hill. 
{AdponoB  (km,  Tmob.    1885.) 

A  cause  of  action  consistiiig  as  well  of  the  right  of  the  plaintiiE  as  of  the 
injuiy  to  that  right,  where  plaintiff's  right  accrued  by  reason  of  a  contract 
made  with  defendant  in  G.  county,  and  injury  arose  from  a  breach  of  that 
contract,  which  contract  was  to  be  partly  performed  in  said  county,  and  was 
whoUy  broken,  a  cause  of  action  arose,  and  the  suit  was  properly  instituted 
in  said  county. 

A  contract  made  with  a  general  passen^  agent  of  a  railroad  entrusted 
with  the  superrision  of  its  passenger  busmess,  and  a  part  of  that  business 
being  to  make  arrangements  and  special  contracts  for  excursions,  is  binding 
on  the  companjr. 

No  private  instructions  mven.  by  the  company  to  euch  agent,  and  not 
brouffht  to  the  knowledg|e  m  the  party  contracting  with  him,  as  to  the  mat- 
ter within  the  scope  of  ms  authority,  would  affect  the  right  of  such  party  to 
have  the  contract  carried  out  and  performed. 

A  railroad  company  may  bind  itself  by  contract  to  transport  passengers  or 
property  beyond  its  own  line. 

Iliese  damages  are  such  as  are  incidental  to  and  caused  by  the  breach, 
and  may  reasonablv  be  supposed  to  have  entered  into  the  contempli^on  ox 
the  parties  at  the  time  of  making  the  contract. 

O.  T.  HcU  for  appellant. 

J.  B.  SIajMs  and  JBdOmger^  Mott  dk  Terry  lot  appellee. 

Appeal  from  Galveston  Co. 
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Willie,  C.  J. — ^The  Bevised  Statutes  provide  that  suits  against 

a  private  corporation  may  be  commenced  in  any  county 

oFsuRBAOAixR  lu  wiucli  tuc  causc  of  action,  or  any  part  thereof,  arose. 

coRPOKATKw.     j^^^^  Stats.  art.    119,  sul>div.   21.     This  court  has 

held  that  a  cause  of  action  consists  as  well  of  the  right  of  the 

Slaintiff  as  of  the  injury  to  that  right.  Philip  v.  ^lythe,  12 
'exas,  127. 

The  right  of  the  plaintiff  in  this  cause  accrued  bv  reason  of  his 

contract  with  the  defendant,  which  was  made  in  Ghtiveston  county. 

OM  ^^®  injury  arose  from  a  breach  of  that  contract,  and 

as  the  contract  itself  was  to  be  in  part  performed  in 

that  county,  and  was  wholly  broken,  a  cause  of  action  arose  there, 

and  the  suit  was  properly  instituted  in  Gblveston  county. 

We  think  the  charge  of  the  court  dearlv  and  correctly  sub- 
mitted the  law  of  agency  as  applicable  to  the  contract  made  by 
^  ^  ^  the  appellee  with  way,  the  general  passenger  agent 

qSS^"  rZ  of  the  appellant  company.  H  Gray  was  the  e^eneral 
'™"'  *""•  passenger  V>nt  of  the  i^mpan:^,  and  that  pJticnlar 
officer  was  entrusted  with  a  general  supervision  of  their  passen- 
ger business,  and  a  part  of  that  business  was  to  make  arrangements 
and  special  contracts  for  excursions  and  like  occasions,  then  a  con- 
tract of  that  kind  made  with  such  agent  would  be  binding  upon 
the  companv. 

Upon  well  recognized  principles  of  law  no  private  instructions 
PBiTAn  HI-  given  by  the  company  to  such  an  agent,  and  not  brought 
sTjUOTioira  TO  ^  ^^  knowledge  of  the  partv  contracting  with  him, 

as  to  a  matter  within  the  usual  scope  of  his  authority,  would  affect 
the  right  of  such  party  to  have  the  contract  carried  out  and  per- 
forms. Story  on  Agency,  sees.  73,  106,  433 ;  Sewing  Machine 
Co.  V.  Mo.  Pac.  E.  E.  Co.,  70  Mo.  672. 

It  is  the  duty  of  the  party  contracting  with  the  agent  to  inform 
himself  as  to  whether  or  not  the  contract  proposed  to 
'  be  made  is  within  the  usual  or  ordinary  powers  of  the 
agent,  and  then,  if  he  has  no  reason  to  suppose  that  these  powers 
have  not  been  restricted  in  the  particular  instance,  he  may  con- 
tract as  safely  with  the  agent  as  with  the  principal  himself.  It 
appears  from  the  evidence  that  Gray  was  held  out  to  the  world  as 
having  a  general  authority  to  do  all  acts  in  a  particular  line  of  rail- 
road business.  In  such  cases  the  railroad  company  is  bound  by 
his  acts  in  executing  the  authority,  though  it  may  have  privately 
limited  that  authority,  or  he  may  have  acted  in  violation  of  his 
duty.     Story  on  Agency,  sec.  73. 

The  doctrine  is  now  nrmly  established,  and  has  been  long  acqni- 
esced  in  and  acted  upon,  that  a  railroad  company  may,  by  contract, 
oowraACT^^  Bic-  bind  itself  to  transport  passengers  or  property  beyond 
▼^  "**°"  its  own  line.  S.  M .  Co.  v.  M.  P.  E.  E.  Co.  supra ; 
Lawson  on  Cont.  of  Car.  sees.  229,  230 ;  Lindly  v.  E.  &  D.  It.  E. 
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Co.  9  Am.  and  Eng.  B.  K.  OaB.  31;  Cammins  v.  Dayton  & 
N.  R.  E.  Co.,  Id.  36.  The  railroad  company,  having  power 
to  bind  itself  bj  snch  contract,  and  the  general  passenger  agent 
being  the  party  through  whom  they  are  nsually  and  ordinarily 
made,  and  the  contract  made  by  that  i^nt  with  the  appellee  being 
of  this  character,  it  must  be  held  binding  upon  the  appellant,  and 
that  the  latter  is  liable  npon  its  breach  for  snch  damages  as  are 
allowed  by  law  for  the  violation  of  contracts  of  this  character. 

'The  only  remaining  question  in  the  case  of  any  importance  is  aa 
to  the  damages  which  the  plaintiff  below  was  entitled  to  recover 
for  a  breach  of  the  contract  by  the  company.  There  is  no  allega- 
tion in  the  petition  that  would  bring  the  case  within  damaou 
the  rules  of  damages,  as  laid  down  in  cases  of  tort,  and 
it  must  be  considered  under  rules  applicable  to  contract 
alone.  The  contract  was  to  transport  passengers  from  Oalveston 
and  other  points  between  Galveston  and  Dallas  to  the  latter  place 
and  return  for  $5  for  each  passenger  thus  transported.  It  was 
made  with  the  company's  agent  October  27, 1883 ;  its  performance 
was  to  commence  on  November  2d  thereafter,  and  the  passengers 
were  to  be  returned  by  the  twelfth  of  the  same  month.  No  limit 
seems  to  have  been  placed  tmon  the  number  of  paBsengers  to  be 
carried  on  the  excursion.  The  occasion  of  the  proposed  visit  to 
Dallas  was  a  match  game  or  games  of  ball,  together  with  horse 
races  and  other  attractions  to  take  place  at  the  latter  place,  at  or 
about  the  time  the  excursionists  would  arrive. 

October  31, 1883,  the  defendant  repudiated  and  disavowed  the 
contract  made  with  Hill  by  its  agent,  and  notified  the  former  that 
it  would  not  be  respected  or  carried  out.  The  damages  claimed 
by  the  plaintiflE  were  the  profits  which  he  would  have  derived  from 
the  contract  had  it  been  carried  out  by  the  company  according  to 
its  terms. 

This  is  no  doubt  the  true  measure  of  damages  in  the  case,  as  now 
well  settled  by  the  great  weight  of  authority.  The  principle  is 
that  announced  in  Hadley  u  Baxendale,  9  Exch.  341,  mcroraTALDAM- 
and  adopted  by  this  court  in  all  cases  where  the  ques-  r^tbd. 
tion  has  been  brought  up  for  adjudication.  Cavitt  v.  McFadden, 
13  Tex.  326  ;  Jones  v.  George,  61  Tex.  345.  It  is  in  effect  that 
these  damages  are  such  as  are  incidental  to  and  caused  by  the 
breach,  and  may  reasonably  be  supposed  to  have  entered  into  the 
contemplation  of  parties  at  the  time  of  making  the  contract.  Wil- 
liams V.  Barton,  13  La.  410. 

It  is  useless  to  announce  a  proposition  so  plain  as  this,  that  a 
party  making  a  favorable  contract,  from  the  performance  of  which 
ne  would  ordinarily,  and  in  the  usual  course  ox  thin^,  derive  profit, 
is  damaged  to  the  extent  of  the  profits  that  would  thus  arise  in 
case  of  a  non-performance  of  the  contract  by  the  parties  with 
whom  he  dealt.    Such  profits  are  naturally  incident  to  the  con- 
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tract,  and  must  have  been  within  the  contemplation  of  the  con- 
tracting parties. 

What  then  were  the  profits  which  the  plaintifi  would  have  de- 
rived from  a  performance  of  the  contract  f  He  claims  in  his  peti- 
WMxt  AMD  sn-  tion  that  he  had  sold  2000  tickets  at  $2  net  adranoe  on 
ii^Si.  ''^''  the  price  he  was  to  pay  for  them,  thereby  losing  a  profit 
of  $4000,  and  that  he  could  nave  sold  3000  more  at  the  same 
advance,  making  to  him  an  additional  profit  of  $6000.  These 
allegations,  so  far  as  proven  by  proper  evidence,  would  doubtless 
form  an  appropriate  basis  for  a  recoveiy  of  such  damages  as  would 
compensate  the  appellee  for  his  loss  by  reason  of  the  broken  con- 
tract. 

How  far  were  the  allegations  sustained  by  the  evidence!  Ab  to 
the  number  of  tickets  actually  sold  the  testimony  is  very  uncer- 
tain. Without  going  into  a  detail  of  the  evidence,  which  is  rery 
lengthy,  there  is  no  proof  whatever  that  anv  more  than  about  400 
tickets  were  sold,  putting  the  most  favorable  construction  for  the 
plaintifi  upon  the  evidence.  As  to  about  three  fourths  of  thit 
number  great  doubt  arises  whether  the  tickets  were  actually  eold, 
or  were  merely  placed  with  certain  parties  to  be  sold.  There  wis 
proof  that  2000  tickets  were  printed  for  use  in  Galveston  and 
placed  with  agents  for  sale ;  but  depositing  them  for  sale  and 
selling  them  are  quite  different  things. 

When  we  pass  to  a  consideration  of  the  number  that  might 
have  been  sola^  we  find  the  evidence  wrapped  in  stfll  greater  un- 
certainty. It  IS  sought  to  establish  the  probable  amount  of  these 
by  showing  that  the  occasion  drew  a  great  many  visitors  to  Dalhs; 
that  some  of  the  trains  going  there  were  full  of  passengers,  and 
that  the  base^ball  match  and  races  were  much  talked  about  in  Gal- 
veston, and  the  opinion  of  witnesses  was  given  that  on  account  of 
the  low  price  of  me  excursion  tidcets  a  great  many  more  persons 
would  have  gone  than  at  the  usual  rates.  Other  evidence  of  a 
similar  character  was  given  on  the  subject. 

It  is  too  dear  for  argument  that  no  reliable  data  are  furnished 
bv  this  kind  of  evidence  upon  which  any  calculation  as  to  the  prob- 
able amount  of  tickets  that  the  appellee  would  have  sold  can  be 
baaed.  No  one  upon  a  careful  review  of  it  can  say  whether  it 
shows  more  satisfactorily  that  700  or  6000,  or  any  intermediate 
number  could  have  been  sold.  It  is  true  when  such  a  matter  is 
not  susceptible  of  exact  proof  we  must  resort  to  what  approaches 
nearest  to  certainty.  But,  especially  in  cases  of  contract,  must  we 
base  our  calculations  upon  facts  drawn  from  experience  or  obserra- 
tion  in  cases  of  a  similar  nature.  For  instance,  if  a  man  has  been 
engaged  in  business  for  any  length  of  time  he  can  form  some  esti- 
mate from  his  past  earnings  what  its  profits  will  be  in  the  fntnre. 
In  such  cases,  if  deprived  of  the  faculty  of  pursuing  the  business 
at  least  by  the  tortions  of  another,  it  has  be^  held  Uiat  he  can  ee- 
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timaie  his  damages  with  something  like  certainty.    Penn.  R.  B. 
Co.  V.  Dale,  72  Fenn.  St.  47. 

If  one  plants  seed  and  gathers  a  crop  from  it  he  knows  how 
mnch  his  land  would  probably  produce  during  that  season.  Hence, 
if  the  seed  were  of  a  difierent  species  of  a  particular  class  from 
what  they  were  represented  or  warranted  to  be,  he  can  figure  up 
his  loss  by  deducting  the  value  of  the  crop  raised  from  the  value 
of  a  like  crop  of  the  desired  article.  Wolcott,  Johnson  &  Go.  v* 
Meant,  7  Vroom,  602. 

There  was  no  proof  as  to  the  number  of  people  transported  upon 
any  similar  excursions.  None  as  to  the  number  of  people  from 
Galveston  and  other  points  on  the  route  that  did  visit  JDallas  upon 
this  occasion.  No  proof  as  to  how  many  attended  from  any  given 
point  There  was  no  evidence  as  to  how  many  applications  for 
tickets  were  made  or  how  many  had  declared  their  intention  of 
going  to  Dallas,  or  anything  of  the  kind.  Our  courts  have  not 
gone  80  far  as  some  ot&eiB  in  aUowing  nncertain  profits  as  a  meas. 
nre  of  dama^^es.  We  have  not  allowed  the  value  of  lumber  that  a 
mill  could  have  sawed  (Stark  v.  Alford,  49  Tex.  260),  nor  the 
amount  of  crop  one  could  have  raised  when  his  crop  has  been  de- 
stroyed by  the  breach  of  contract  or  even  tortious  act  of  another. 
Jones  V.  Gteorge,  50  Tex.  149 ;  s.  c,  61  Tex.  845 ;  B.  B.  Co.  v. 
Joachimi,  1  Texas  Zaw  Beview,  84 ;  B.  B.  Oo.  v.  Young,  2  Texas 
Law  Review^  318.  Yet,  the  amount  of  lumber  that  a  mill  could 
saw,  or  of  crop  that  land  would  produce,  might  possibly  be  proxi- 
matod  from  the  past  experience  of  many  years.  It  would  at  any 
rate  be  in  a  great  degree  more  certain  than  any  calculation  as  to 
the  number  of  passengers  who  would  embark  upon  any  excursion, 
which  mast  be  m  a  great  measure  matter  of  conjecture,  as  the  like 
seems  never  to  have  occurred  before. 

Taking  the  evidence  as  we  find  it  in  the  record,  containing  as  it 
does  no  reliable  proof  outside  the  amount  of  tickets  actually  sold 
or  bargained  for,  as  to  how  many  could  have  been  sold  daxaqkb 
for  the  occasion,  whether  100,  600, 1000,  or  any  other 
number,  the  limit  of  damages  to  which  the  plaintiff  was 
entitled  were  the  net  profits  on  tickets  actually  sold  or  bargained 
for,  less  the  probable  expenses  of  the  excursion.  To  these  might 
also  be  added  the  amount  paid  as  passage  money  for  persons  whom 
Hill  had  agreed  to  transport  to  Dallas  and  back,  did  actually  trans- 
port, and  what  it  would  have  cost  him  to  have  them  carried  had 
the  contract  been  fulfilled. 

The  charge  of  the  court  was  doubtless  intended  to  be  in  accord- 
ance with  this  view  of  the  measure  of  damages.  It  was  not,  how- 
ever, sufficiently  restrictive  as  to  the  facts  in  evidence  which  the 
jury  could  take  into  considerasion  in  arriving  at  the  amount  of 
damages  to  be  recovered.  The  jury  were  by  the  evidence  and 
charge  launched  upon  a  sea  of  speculation  without  rudder  or  com- 
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pass  to  gnide  them,  and  it  is  not  matter  of  surprise  that  they 
lonnd  an  amount  donble  that  which  the  plaintiff  nimself,  by  the 
entry  of  his  remittitur,  in  effect  admitted  he  was  entitled  to  re- 
cover. If  it  could  be  clearly  ascertained  from  the  evidence  that 
under  the  foregoing  rule  as  to  damages  the  plaintiff  was  entitled 
to  recover  the  sum  to  which  the  verdict  was  reduced  by  the  re- 
mittitur, the  judgment  might  possibly  stand.  But,  under  the 
most  favorable  view  for  the  plaintiff,  he  did  not  establish  his  right 
to  one  third  of  that  sum,  and  we  .cannot  even  tell  whether  the 
amount  recovered  was  for  tickets  actually  sold  or  engaged,  or  was 
conjectured  from  what  the  witness  said  as  to  the  probabilities  of  a 
large  excursion  to  Dallas.  We  think  the  judgment  not  warranted 
by  evidence  under  the  law  of  the  case,  and  it  will  be  reversed  and 
the  cause  remanded  for  a  new  trial. 
Beversed  and  remanded. 


MuBDOOK 

V. 

Boston  and  Albany  R  B.  Go. 

(187  MassachimtU  Beports,  298.) 

If  the  ticket  seller  of  a  railroad  corporation  delivers  to  a  passenger  a  ticket 
with  a  hole  punched  in  it,  and  assures  him  that  the  ticket  entitles  him  to  be 
carried  to  his  place  of  destination,  when,  in  fact,  by  the  rules  of  the  corpora- 
tion, it  does  not,  and  the  passenger  is  expelled  by  the  conductor  from  the 
train  of  cars  for  refusing  to  pay  additional  fare,  he  may  mAintAin  an  action 
therefor  against  the  corporation. 

ToBT  for  being  expelled  from  a  ti*ain  on  the  defendant's  railroad 
at  Pittsfield,  and  for  false  imprisonment  in  the  lock-up  of  that 
town.  See  same  case,  6  Am.  &  Eng.  B.  B.  Cas.  406.  Trial  in 
the  superior  court,  before  Bacon,  J.,  who  allowed  a  bill  of  excep- 
tions, in  substance  as  follows : 

The  plaintiff  testified  that  he  went  to  the  ticket  office  of  the  de- 
fendant, at  Springfield,  in  the  evening  of  May  27,  1880,  and  asked 
the  ticket  seller  for  a  ticket  to  Korth  Adams,  which  is  a  station  on 
the  Pittsfield  and  North  Adams  B.  B.,  which  road  was  run  and 
managed  by  the  defendant  under  a  lease.  The  ticket  seller,  on 
being  paid  the  fare  to  that  station,  handed  to  him  a  ticket  from 
Springfield  to  Chester,  and  a  ticket  from  Springfield  to  North 
Adams,  which  last  ticket  had  been  punched  twice.  The  plaintifE, 
seeing  only  the  printed  matter  on  tne  ticket  from  Springfield  to 
Chester,  repeated  his  request  for  a  ticket  from  Springfield  to  North 
Adams.     The  ticket  seller  then  explained  to  him  that  he  sold  that 
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ticket  from  Springfield  to  North  Adams  that  morning  to  a  man 
who  came  to  the  office  in  the  afternoon  and  said  that  he  had  used 
the  ticket  only  to  Ohester,  and  asked  him  to  take  it  and  repay  the 
price  of  it  less  the  fare  to  Chester,  which  he  had  dome,  and  that 
the  punches  in  it  indicated  that  it  had  been  so  nsed,  and  that,  with 
the  ticket  from  Springfield  to  Chester,  it  would  be  good  to  the 
plaintiff  for  a  passage  from  Springfield  to  North  Adams.  There- 
upon the  plaintiif ,  saying  that  all  he  wanted  was  a  good  ticket  to 
iMof th  Adams,  took  the  two  tickets,  belieying  them  to  be  good  for 
that  trip.  In  a  few  moments  he  took  the  train  which  left  Spring- 
field at  twenty  minutes  before  ten  o'clock.  Soon  after  it  started, 
he  presented  the  tickets  to  the  conductor  of  the  train,  who  accepted 
the  ticket  from  Springfield  to  Chester  as  good  for  a  passage  to  Ches- 
ter, but  told  the  plaintiff  that  the  punchy  ticket  was  not  good  for  a 
passage  between  Chester  and  Pittsfield,  because  the  two  punches 
showed  that  it  had  been  used  between  Chester  and  Pittsfield,  as  well 
as  between  Springfield  and  Chester,  and  that  he  must  pay  the  fare 
(seventy  cents)  from  Chester  to  Pittsfield.  The  plaintiflf  told  the 
conductor  that  he  had  paid  the  ticket  seller  at  Sprin^eld  the  fare 
from  Springfield  to  North  Adams,  and  had  received  tne  two  tickets 
on  the  assurance  of  the  ticket  seller  that  they  were  good  for  a  passage 
between  those  points,  and  declared  that  he  would  not  pay  any  fare, 
and  asked  the  conductor  to  telegraph  to  the  ticket  seller  and  ascertain 
the  facts.  The  conductor  refu^  to  telegraph,  and  told  the  nlaintifi 
that,  if,  he  would  not  pay  the  fare  from  Chester  to  Pittsfield,  ne  must 
leave  the  train  at  Chester,  because  his  ticket  was  not  good  between 
Chester  and  Pittsfield.  After  the  train  left  Chester,  the  conductor 
demanded  of  him  the  fare,  and  the  plaintiff  refused  to  nay  it,  and, 
when  the  train  reached  Pittsfield,  tne  conductor  took  nold  of  his 
collar,  and,  after  he  had  alighted  from  the  train,  asked  him  to  pay 
the  fare,  which  he  refused  to  do,  whereupon  the  conductor  gave 
him  in  charge  of  a  police  officer  of  Pittsfield  as  one  refusing  to 

Eay  fare,  to  be  locked  up,  and  the  conductor  then  went  on  with 
it  train  towards  Albany.    The  plaintiff  went  with  the  police 
officer  to  the  lockup,  and  on  the  way  was  asked  by  the  police  officer 

fay  his  fare  and  be  released,  which  he  refused  to  ao.  He  was 
ept  in  the  lockup  until  morning,  when  he  was  taken  to  the  police 
court  and  was  discharged  by  the  judge,  who  told  him  that  no  com- 
plaint would  be  made  against  him.  It  was  admitted  by  the  jplaintiff 
that  he  was  confined  ma  proper  and  suitable  place  dunng  the 
night,  and  was  properly  treated  while  there ;  and  it  was  admitted 
by  both  parties  that  the  conductor  was  one  of  the  railroad  police. 
This  was,  in  substance,  the  whole  evidence  introduced  by  the 
plaintiff,  except  what  related  to  the  amount  of  injury  to  health 
sustained  by  him  by  reason  of  the  arrest,  the  charge  made  against 
him,  and  the  imprisonment. 

The  ticket  seller  testified  for  the  defendant^  in  substantial  cor- 
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roboration  of  the  testimony  of  plaintiff  as  to  what  took  place  at 
the  time  of  the  pnrchase  of  the  tickets ;  that  he  sold  the  tickets, 
sapposing  that  tlie  punched  ticket  had  been  used  only  to  Chester, 
though  he  knew  nothing  about  that  except  what  the  man  from 
whom  he  redeemed  it  told  him  ;  that  he  now  knew  that  the  rules 
of  the  railroad  required  a  ticket  to  be  punched  once  between 
Springfield  and  Chester,  and  once  between  Chester  and  Pittsfield, 
but  that  he  did  not  know  of  this  rule  when  he  sold  the  tickets. 
On  cross-examination,  he  testified  that  he  had  been  a  ticket  seller 
for  the  defendant  twenty-seven  years ;  that  he  had  sold  punched 
tickets  before ;  that,  in  one  instance,  about  three  months  before  this 
affair,  he  had  sold  a  ticket  with  two  punches  under  precisely  the 
same  circumstances  under  which  he  sold  the  tickets  to  the  plaintiff, 
and  he  heard  nothing  about  it  afterwards ;  and  that  he  was  dis- 
charged  by  the  defendant  froib  its  service  because  of  the  selling  of 
the  punched  ticket  to  the  plaintiff. 

Tne  general  superintenaent  of  the  defendant's  road  testified  to 
the  printed  rule  of  the  defendant  relating  to  the  punching  of 
tickets  on  trains,  which  was  in  force  when  the  acts  complained  of 
were  done,  and  had  been  for  ten  years  before,  and  was  in  the  hands 
of  conductors  for  their  guidance.  The  rule,  which  was  put  in 
evidence,  was  in  the  following  words : 

^^  All  tickets  must  be  cancelled  by  the  punch  when  first  presented, 
and,  if  left  in  the  hands  of  the  passengers,  must  be  punched  as 
often  as  once  in  twenty-five  miles,  or  as  they  pass  over  the  follow- 
ing divisions,  viz.:  between  Boston  and  South  Framingham,  South 
Framingham  and  Worcester,  Worcester  and  West  Bro^field,  West 
Brookfield  and  Springfield,  Springfield  and  Chester,  Chester  and 
Pittsfield,  Pittsfieid  and  Chatham,  Chatham  and  Albany.  Tickets 
must  not  be  cancelled  for  two  divisions  at  the  same  time." 

The  superintendent  further  testified  that  a  ticket  from  Spring- 
field to  Im  orth  Adams  punched  twice  showed  that  it  had  been  used 
to  Pittsfield,  and  was  no  longer  good  between  Springfield  and 
Pittsfield,  or  Chester  and  Pittmeld.  He  also  testified  tbt  printed 
instructions  to  employees  of  the  defendant  acting  as  railroaa  police 
were  given  to  all  conductors  of  passenger  trains  on  the  defendant's 
road,  the  only  one  material  to  this  case  being  as  follows :  ^^  Section 
7.  No  railroad  corporation  shall  eject  any  person  from  its  cars  for 
non-payment  of  fare,  excepting  at  some  passenger  station  upon  its 
road.  Officers  of  the  railroad  police  may  arrest  any  passenger  re- 
fusing to  pay  his  fare,  and  may  delver  him  into  custody  at  any 
regular  passenger  station." 

The  conductor  testified  that  the  rule  about  cancelling  tickets  was 
^iven  to  him  when  he  began  work  as  a  conductor,  in  October,  be- 
fore the  affair  with  plaintiff ;  that  he  had  it  in  his  pocket  then,  and 
that  the  rule  had  not  been  modified  in  any  way ;  that  he  then  knew 
of  the  instructions  to  railroad  police  testified  to  by  the  general 
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snperintendent ;  that  he  told  the  plaintiff  that  his  ticket  was  not 
^ood  between  Chester  and  Pittsfiela,  becanse  the  punches  showed 
uiat  it  had  been  nsed  between  those  stations ;  that  he  borrowed  of 
a  passenger  his  ticket  and  showed  it  to  the  plaintifiE,  and  explained 
to  him  that  one  punch  indicated  that  the  ticket  had  been  used  to 
Chester,  and  the  two  punches  showed  that  it  had  been  used  to 
Pittsfield ;  that  lie  had  three  conversations  with  the  plaintiff  about 
the  matter,  and  told  him,  before  he  arrived  at  Chester,  that  he 
must  leave  the  train  at  Chester,  unless  he  paid  the  fare  from  Ches- 
ter to  Pittsfield ;  that,  after  leaving  Chester,  he  demanded  fare  of 
the  plaintiff,  which  was  seventy  xsents,  and  offered  to  give  him  a 
receipt  for  it  showing  the  circumstances  under  which  it  was  paid, 
so  that  he  could  get  it  back,  if  it  was  found  that  his  account  of  the 
purchase  of  the  ticket  was  true ;  that  when  the  plaintiff  asked  him 
to  telegraph  to  the  ticket  seller  he  declined,  saying  that  the  ticket 
seller  would  not  be  at  the  office  and  that  a  telegram  would  not 
reach  him  that  night :  that  his  reason  for  saying  this  was  that  the 
telegraph  operator  haa  told  him  that  there  was  no  messenger  at  the 
office  after  his  train  left,  and  that  no  messages  would  be  delivered 
at  night,  if  sent  from  his  train,  unless  they  were  addressed  to  the 
superintendent  or  some  official,  and  related  to  an  accident ;  that  he 
did  not  touch  the  plaintiff,  and,  after  the  plaintiff  had  alighted 
from  the  train,  he  again  abked  him  to  pay  the  fare ;  that  the  plain- 
tiff refused,  and  he  gave  the  plaintiff  into  custody,  as  the  plaintiff 
testified ;  that  he  went  on  to  Albany  with  his  train,  leaving  Pitts- 
field a  little  before  midnight,  and  reached  Pittsfield  on  the  return 
train  at  about  four  o'clock  the  next  morning,  where  he  left  the 
train  to  proceed  east,  while  he  stopped  at  Pittsfield ;  that  he  took 
such  steps  that,  at  about  half-past  eight  o'clock  in  the  morning,  he 
received  a  telegram^  from  the  ticket  seller,  saying  that  the  tickets 
were  sold  under  the  circumstances  stated  by  tne  plaintiff,  and  asked 
him  that  the  plaintiff  be  released  from  custody ;  and  that  he,  being 
obliged  to  take  a  train  for  Springfield  then  about  to  start,  asked 
the  defendant's  station  agent  to  attend  to  the  matter. 

A.  W,  Kellogg  testified  that,  at  the  request  of  the  station  agent, 
be  went  to  the  police-court  and  informed  the  judge  in  open  court 
that  the  plaintiff  had  been  arrested  for  not  paying  fare  on  the 
defendant's  road ;  that  it  had  that  morning  been  discovered  that 
there  had  been  a  mistake  about  the  ticket  given  to  the  plaintiff, 
and  that  there  would  be  no  complaint ;  that  thereupon  the  judge 
informed  the  plaintiff  that  there  would  be  no  complaint  against 
him,  and  he  was  discharged ;  that  the  plaintiff  said  he  wished  for 
a  complaint ;  and  that  the  judge  told  nim  there  would  be  none. 

The  foregoing  was,  in  substance,  all  the  evidence  in  the  case, 
except  what  related  to  an  apology  by  the  ticket-seller  to  the  plain- 
tiff, and  endeavors  on  his  part  and  on  the  part  of  the  defendant  to 
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make  a  settlement  with  him,  and  what  related  to  injniy  to  the 
plaintiff's  health,  as  above  stated. 

At  the  close  of  the  evidence,  the  defendant  asked  the  judge  to 
rule  as  follows :  "  1.  On  the  whole  evidence,  the  verdict  must  be 
for  the  defendant.  2.  On  the  undisputed  evidence,  the  ticket  sold 
to  the  plaintiff  was  not  bj  the  rules  and  practice  of  the  defendant 

food  for  a  passage  between  Chester  and  Pittsfield.  3.  The  con- 
uctor  had  the  duty,  under  the  rules  of  the  defendant,  to  demand 
and  collect  fare  of  the  plaintiff  for  the  passage  from  Chester  to 
Pittsfield,  and  the  right,  on  his  refusal  to  pay  that  fare,  to  eject 
him  from  the  train.  4.  The  conductor  had  the  right  to  turn  the 
plaintiff,  when  off  the  train  at  Pittsfield,  over  to  the  police  at  that 
station  for  custody.  5.  Inasmuch  as  the  ticket  which  the  plaintiff 
offered  to  the  conductor  was  not  good  for  a  passage  from  Chester 
to  Pittsfield,  it  was  the  duty  of  the  plaintiff,  on  demand  of  the 
conductor,  to  pay  the  fare  from  Chester  to  Pittsfield,  and,  on  his 
refusal  to  do  so,  he  had  no  right  to  remain  on  the  train,  and  was 
liable  to  be  expelled  from  it  at  a  station.  6.  It  was  no  part  of  the 
duty  of  the  conductor  to  take  the  word  of  the  plaintiff  as  to  what 
he  paid  for  the  ticket  which  he  offered,  or  as  to  what  ticket  he 
asked  for,  or  as  to  what  took  place  between  him  and  the  ticket- 
seller  ;  and  the  conductor  was  entitled  to  expel  the  plaintiff  from 
the  train  at  Pittsfield,  unless  he  paid  the  fare  from  Chester  to 
Pittsfield,  the  ticket  not  being  good  for  that  passage.  7.  And  the 
conductor  had  the  further  riffht  to  turn  the  plaintiff  over  to  the 
police  for  custody  until  mommg.  8.  The  manner  of  the  discharge 
of  the  plaintiff  by  the  judge  of  the  court  at  Pittsfield,  without  a 
sworn  complaint  having  been  made,  did  not  affect  the  rights  of 
the  defendant,  nor  make  the  arrest  or  imprisonment  of  the  plaintiff 
illegal." 

The  judge  refused  to  give  the  rulings  asked  for,  except  the 
second  and  eighth,  modified  as  hereinafter  stated ;  and  instructed 
the  jury  that,  whether  the  ticket  was  good  or  not  beyond  Chester, 
if  the  jury  found  that  the  plaintiff  exercised  that  care  which  a 
prudent  and  reasonable  person  would  exercise  in  the  procuring  of 
nis  ticket,  and  the  paying  of  his  fare  from  Springfield  to  North 
Adams,  and  was  furnished  by  an  agent  of  the  corporation  with  this 
ticket,  and,  in  the  exercise  of  due  and  reasonable  care,  such  as  a 
prudent  person  would  take,  took  it,  he  was  entitled  to  go  upon  that 
train,  ana  to  ride  all  the  way  from  Springfield  to  North  Adams 
without  any  interruption  on  the  part  of  any  oflScer  of  the  corpora- 
tion ;  that  it  was  an  offence  against  the  law  for  a  man  fraudulently 
to  attempt  to  evade  his  fare ;  that  the  jury  ought  not  to  ^*ve  him 
any  damages  for  any  injury  which  the  plain  tin  received  from  the 
police-oflScers  in  Pittsneld,  where  they  went  beyond  their  line  of 
duty  in  the  matter  of  holding  him  for  trial  the  next  day  in  court ; 
that  the  manner  of  the.  discharge  of  the  plaintiff  by  the  judge  of 
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the  court  at  Pitlsfield,  without  a  sworn  complaint  having  been 
made,  did  not  affect  the  rights  of  the  defendant,  nor  make  the 
aiTCst  or  imprisonment  of  the  plaintiff  illegal. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of 
$4500 :  and  the  defendant  alleged  exceptions. 

A.  Z.  Soule  for  the  defendant. 

R.  M.  Mor%e^  Jr.^  and  H.  L.  Harding^  for  the  plaintiff. 

C.  Allen,  J. — ^It  appears  that  the  defendant's  agent  and  ticket- 
seller  told  the  plaintiff  that  the  two  tickets  would  be  facts. 
good  for  a  passage  from  Springfield  to  North  Adams,  and  explained 
the  meaning  of  the  pnncned  holes,  and,  with  a  full  understanding 
of  exactly  what  the  tickets  were  and  of  what  the  plaintiff  wanted, 
sold  them  to  him  as  tickets  good  for  his  contemplated  trip.  There 
was  nothing  on  their  face  to  show  the  contrary  to  the  plaintiff,  and 
he  took  and  paid  for  them  on  the  strength  of  these  explanatiou& 
and  assurances  of  the  ticket-seller.  There  was  no  mistake  on  the 
part  of  eitlier  as  to  where  the  plaintiff  wished  to  go,  or  what  terms 
were  actually  expressed  upon  tne  tickets,  or  what  marks  or  punched 
holes  they  bore.  The  circumstances  of  there  being  two  tickets, 
and  of  the  holes  in  one  of  them,  naturally  induced  inquiry  by  the 
plaintiff,  and  he  had  no  reason  to  distrust  the  cori*ectne8s  of  the 
explanations  which  were  given  to  him.  The  ticket-seller  assumed 
to  know,  and  gave  assurances  which  the  plaintiff  had  a  right  to 
rely  on,  and  which  he  did  rely  on.  If,  when  the  conductor  refused 
to  accept  the  punched  ticket,  it  had  appeared  on  an  inspection  of  it 
that  there  haa  been  a  mistake,  and  that  it  did  not  on  its  face  pur- 
port to  be  good  for  a  passage  over  that  part  of  the  defendant's 
road,  and  that  the  ticket-seller  had  delivered  to  the  aockptakcb  of 
plaintiff  a  good  ticket  upon  some  other  railroad,  or  to  ticket.'^  pay^ 
some  place  which  had  already  been  passed,  when  the  SSssarvT^** 
mistake  was  discovered,  and  it  was  lound  that  the  plaintiff  had 
through  inadvertence  accepted  a  ticket  which  on  its  face  was  plainly 
insufficient,  then  this  case  would  have  fallen  within  the  docti'inc 
of  the  recent  decision  in  Bradshaw  v.  South  Boston  R.  R.,  135 
Mass.  407 ;  s.  c,  16  Am.  <&  Eng.  R.  R.  Cas.  384,  and  it  would  have 
been  the  duty  of  the  plaintiff  to  yield  for  the  time  being,  and  pay 
his  fare  anew,  or  withdraw  from  the  car,  unless  a  distinction  should 
be  taken  between  the  rights  of  passengers  upon  steam  railways  and 
street  railways,  under  such  circumstances, — a  question  which  we 
do  not  now  consider.  See  Cheney  v,  Boston  &  Maine  R.  R.,  11 
Met.  121 ;  Yorton  v.  Milwaukee,  Lake  Shore  &  Western  R.  R., 
64  Wis.  234;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  622;  Townsend  v. 
New  York  Central  &  Hudson  River  R.  R.,  56  N.  Y.  295 ;  Petrie 
V,  Pennsylvania  R.  R.,  13  Vroom,  449 ;  Dietrich  v.  Pennsylvania 
R.  R.,  71  Penn.  St.  432 ;  Frederick  v.  Marquette,  Houghton  & 
21  A.  &  E.  R.  Cas.— 18 
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Outonagoa  E.  R,  37  Mich.  342  ;  McOlure  v,  Philadelphia,  Wil- 
mington &  Baltimore  B.  K.,  34  Md.  532. 

But,  in  the  present  case,  sach  is  not  the  position  of  the  parties. 
BUT  HOT  WHXBB  As  has  faeeu  seen,  the  plaintiff  not  only  .was  not  eniltj 

DEPSCT  IN  TICK-         -  -• .  '    .  *  ..  ,    .         ,.«'■,       ^     ^       ,     P         "' 

miazjLTKsr:  oi  anv  neghgence  m  acceptmg  nis  ticket,  but  he  ex- 
amined it  carefully,  saw  everything  there  was  on  it,  and  received 
explanations  of  ihe  meaning  of  the  punched  holes,  and  assurances 
that  the  two  tickets,  in  the  condition  in  which  they  were,  would 
be  ^ood  for  the  trip.  In  such  a  case,  there  being  no  mistake  or 
inadvertence  on  his  part  in  the  respects  mentioned,  and  the  tickets 
which  were  delivered  being  in  all  particulars  such  as  were  intended 
to  be  delivered,  and  there  being  nothing  which  could  be  gathered 
by  inspection  to  show  that  they  were  insuflScient,  and  no  notice  of 
tneir  insufficiency  being  given  to  the  plaintiff  by  anybody,  or  in 
any  form,  until  he  had  already  entered  upon  and  partially  accom- 
plished his  journey  oyer  the  defendant's  road,  he  might  well  insist 
upon  being  allowed  to  complete  that  journey.  If  the  defendant's 
superintendent  or  president,  or  both  of  them,  had  been  standing 
by  when  the  plaintiff  purchased  hi&  tickets,  and  had  heard  and 
assented  to  what  was  said  by  the  ticket-seller,  and  if  they  also  were 
under  the  same  mistake  as  to  the  rules  established  for  theguidanoe 
of  conductors,  the  legal  position  of  the  plaintiff  would  hardly  have 
been  stronger  than  it  is  at  present.  It  would  still  be  the  case  that 
he  took  his  tickets  relying  on  the  mistaken  assurances  of  the  de- 
fendant's agent  in  respect  to  •  their  validity.  If  the  defendant, 
through  any  imperfection  in  its  rules  or  methods,  or  any  ignorance 
or  violation  of  niles  or  instructions  by  its  agents,  has  been  led  into 
any  interference  with  the  rights  of  the  plaintiff  under  such  cir- 
cumstances, it  must  abide  the  consequences.  To  hold  the  coutrary 
would  be  a  burden  upon  passengers  such  as  is  called  for  by  no 
reason  of  necessity  or  expediency. 

On  the  other  hand,  it  is  no  more  than  a  wholesome  requirement 
that  railway  companies  should  be  responsible  in  damages  for  the 
consequences  of  a  mishap  such  as  occurred  in  the  present  case. 
The  conductor's  explanation  of  the  meaning  of  the  two  punched 
holes  mi^ht  or  might  not  be  correct ;  at  any  rate,  their  meaning 
was  purely  arbitrary,  and,  so  far  ajB  the  plaintiff  could  see,  the  con- 
ductor's interpretation  was  no  more  probable  or  intelligible  dian 
that  given  by  the  ticket-seller.  The  plaintiff  had  a  right  to  act 
upon  the  explanations  giyen  to  him  at  the  time  when  he  bought 
his  ticket.  The  mistake  was  that  of  the  ticket-seller,  in  supposing 
that  the  punched  holes  signified  that  the  ticket  had  been  used  only 
to  Chester,  whereas,  in  fact,  according  to  the  defendant's  rules  for 
the  instruction  and  guidance  of  conductors,  they  signified  that  it 
had  been  used  to  Fittsfield,  a  station  farther  on.  The  offer  of  the 
conductor  to  give  a  receipt  to  the  plaintiff  for  the  additional  fare 
which  he  demanded,  stating  the   circumtances  under  which  it 
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was  paid,  so  that  the  plaintiff  might  get  back  the  money,  if  it 
^hoaid  be  found  that  his  account  of  the  purchase  of  the  byut  tbouoh 
ticket  was  true,  though  showing  good  faith  on  the  part  ^-^m  bE 
of  the  conductor,  did  not  have  the  effect  to  make  it  «""»<>»  »a»«- 
the  legal  duty  of  the  plaintiff  to  pay  the  additional  fare. 

It  follows  that  all  the  instructions  requested  were  properly 
refused,  except  as  modified  by  the  presiding  judge ;  and  the  instruc- 
tions which  were  ^iven  were  cleai*ly  and  accurately  expressed. 
Maroney  v.  Old  Colony  &  Newport  E.  E.,  106  .Mass.  153. 

Exceptions  overruled. 

Expulsion  of  a  Passenger  for  a  Defect  in  his  Ticlcet  not  Discoverable  by 
him  by  Inspection. — ^The  right  of  a  person  to  ride  in  a  railway  car  is,  of 
coarse,  conditional  upon  his  complying  with  the  reasonable  regulations  of 
the  railroad  company  as  to  the  payment  for  his  carriage,  as  to  his  conduct 
and  deportment  in  the  car,  etc.  The  company  may  reasonably  require  that 
erery  passenger  shall,  when  called  upon,  present  a  ticket  conforming  to  the 
ressonable  regulations  and  reqidrements  of  the  company,  or,  if  unable  so 
to  do,  pay  a  fare,  and  if  a  passenger  is  unable  to  produce  the  required  ticket 
and  refuses  to  pay  his  fare,  he  may  be  lawfully  ejected  from  the  train,  even 
though  the  passenger,  may  have  bought  a  valid  ticket  which  he  has  lost. 
Downs  V,  New  York  and  New  Haven  R.  R.  Co.,  36  Conn.  287 ;  Duke  v, 
Oreat  Western  R.  R.  Co.,  14  U.  C.  Q.  B.  877;  and  even  though  he  may  have 
been  furnished  with  a  wrong  or  insufficient  ticket  through  the  negligence  of 
a  servant  of  the  railroad.  Frederick  «.  Marquette,  etc.,  R  R  Co.,  37  Mich. 
342;  Chicago,  etc.,  R.  R.  v.  Griffin,  68  111.  499.  The  opinion  of  the  court 
in  the  former  of  the  two  cases  last  cited  explains  the  reason  of  the  rule  in  a 
most  satisfactory  manner.  '*How,  then,  is  the  conductor  to  sscertain  the 
•contract  entered  into  between  the  passenger  and  the  railroad  company  where 
a  ticket  is  purchased  and  presented  to  him.  Practically  there  are  but  two 
ways— one,  the  evidence  i^orded  to  him  by  the  ticket;  the  other,  the  state- 
ment of  the  passenger  contradicted  by  the  ticket.  Which  should  govern?  Li 
judicial  investigations  we  appreciate  the  necessity  of  an  obligation  of  some 
kind,  and  the  benefit  of  a  cross-examination.  At  common  law  parties  in- 
terested were  not  competent  witnesses,  and  even  under  our  statutes  the  wit- 
ness is  not  permitted,  in  certain  cases,  to  testify  as  to  facts  which,  if  true, 
were  equally  within  the  knowledge  of  the  opposite  party,  and  cannot  be 
procured,  x  et  here  would  be  an  investigation  as  to  the  terms  of  the  contract 
where  no  such  safeguards  could  be  thrown  around  it,  and  where  the  con- 
ductor, at  his  peril,  would  have  to  accept  of  the  mere  statement  of  the  inter- 
ested party.  I  seriously  doubt  the  practical  workings  of  such  a  method, 
except  for  the  purposes  of  encouraging  and  developing  fraud  and  falsehood, 
and  1  doubt  if  any  system  could  be  devised  that  would  so  much  tend  to  the 
disturbance  and  annoyance  of  the  travelling  public  generally.  As  between 
eondactor  and  passenger,  and  the  right  of  the  latter  to  travel,  the  ticket 
produced  must  be  condusive  evidence,  and  he  must  produce  it  when  called 
upon,  as  the  evidence  of  his  right  to  the  seat  he  claims.  Where  a  passen^r 
has  purchased  a  ticket  and  the  conductor  does  not  carry  him  according  to  its 
terms,  or,  if  the  company,  throueh  the  mistake  of  its  agent,  has  given  him 
the  wrong  ticket,  so  that  he  has  oeen  compelled  to  relinquish  his  seat  or  pay 
his  fare  a  second  time  in  order  to  retain  it,  he  would  have  a  remedy  sMinst 
the  company  for  a  breach  of  the  contract,  but  he  would  have  to  adopt  a 
declaration  differing  essentially  from  the  one  resorted  to  in  this  case." 
[Action  was  trespass  on  the  case  for  damages  for  unlawful  expulsion.] 

Does  any  different  rule  apply  when  the  ticket  presented  is  defective  in  not 
complying  in  certain  respects  with  the  reasonable  regulations  of  the  company, 
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but  the  defects  are  not  such  as  the  passenger  could  have  discovered  on  in* 
spection  of  the  ticket?  It  is  believed  that  this  preciBe  point  was  never 
directly  involved  in  any  reported  case  except  the  principal  case.  There  is, 
however,  a  dictum  in  Hubbard  v.  Grand  Kapids,  etc.,  R.  R.  Co.,  18  Am.  & 
Eng.  R  R.  Gas.  336,  in  accord  with  the  decision  in  the  principal  case.  The 
court  say:  '^If  the  conductor,  who  was  manager  of  the  train,  informed  hua 
that  for  any  reason  the  ticket  was  one  he  could  not  receive,  a  contest  with 
him  over  it  must  generally  be  very  profitless,  and  therefore  unadvisable ;  but 
we  are  all  of  opimon  that  if  the  plaintiffs  ticket  was  apparently  good,  he 
had  a  right  to  refuse  to  leave  the  car." 

In  the  case  of  Pennsylvania  R.  R.  Co.  v,  Connell,  18  Am.  Ss  Eng.  R.  R. 
Cas.  339,  the  ticket  was  a  coupon  ticket  perfectly  good  on  its  face,  and  the 
question  as  to  its  validity  depended  on  the  authority,  or  apparent  authority, 
of  the  road  selling  the  ticket  to  sell  a  coupon  ticket  over  defendant's  road. 
The  railroad  company  had  instructed  its  conductors  not  to  receive  coupons' 
such  as  the  plaintiff  presented,  and  the  plaintifi!  refusing  to  pay  fare  waa 
eiected  from  the  tram  by  the  conductor,  and  brought  his  action  for  such 
ejection.  The  court  (Supreme  Court  of  Illinois)  say :  '*  If  it  be  true  that 
appellee,  by  virtue  of  his  ticket,  was  entitled  to  be  carried  over  appellant'a 
road,  the  question  presented  is  whether  he  can  recover  damages  for  being 
forcibly  expelled  from  the  train,  or  was  it  his  duty,  when  notified  by  the 
conductor  that  he  would  not  receive  the  ticket,  to  pay  his  fare  under  protest, 
or  leave  the  train  and  hold  the  company  responsible  for  the  expulsion,  with- 
out compelling  the  conductor  to  resort  to  force.  Had  appellee  paid  the  fare 
demanded,  he  might  have  sued  the  company  and  recovered  for  a  breach  of 
the  contract;  had  he  left  the  train  when  the  conductor  refused  to  receive  the 
ticket  and  ordered  him  to  leave,  he  might  have  sued  and  recovered  for  al) 
damages  sustained  in  consequence  of  the  act  of  the  conductor  expelling  hink 
from  the  train.  But  can  he  recover  for  the  force  used  by  the  conductor 
which  he,  by  his  own  act,  induced  the  conductor  to  resort  to  in  order  to  put 
him  off  the  train  ?"  The  court  conolude  that  he  cannot.  This  case  seems  to 
go  the  length  of  holding  that  a  passenger,  although  con  forming  to  all  reason- 
able regulations  of  the  road,  must  leave  the  train  if  ordered  to  do  so  by  the 
conductor.  If  so,  it  seems  at  variance  with  the  principle  that  any  person  is 
entitled  to  ride  in  the  cars  of  a  railroad,  a  common  carrier,  provided  he 
conforms  to  the  reasonable  regulations  of  the  road.  If  this  right  exists,  it 
is  difficult  to  see  why  a  person  having  it  should  be  obliged  to  relinquish  it  at 
the  command  or  request  of  any  one, — why  he  may  not  rest  on  his  right  to 
remain  in  the  car  and  compel  any  one  who  means  to  interfere  with  it  to  use 
force. 

As  to  the  decision  in  the  principal  case,  it  is  difficult  to  see  why,  if  the 
ticket  was  not,  as  a  matter  of  fact,  good  for  a  ride  between  Chester  and 
Pittsfield,  the  conductor  was  not  authorized  to  expel  plaintiff,  although 
there  was  nothing  in  the  ticket  itself  which  would  indicate  this  defect  to 
one  not  acquainted  with  the  company's  system  of  punching  tickets.  According 
to  the  principle  of  the  Michigan  case,  the  ticket  is  the  only  evidence  of  the 
contract  which  the  conductor  can  take  into  consideration,  and  the  punch- 
hole  in  the  ticket  was  a  part  of  the  evidence,  although  plaintiff  had  no 
other  means  of  ascertaining  its  meaning  than  to  rely  on  there  presentations  of 
defendant's  servants.  A  person  taking  a  ticket  with  a  hole  punched  in  it 
should  know  that  the  punch-mark  must  have  some  meaning,  and,  even  if  he 
takes  the  trouble  to  make  inquiries  as  to  its  meaning  from  the  person  selling 
it  to  him,  he  should  know  that  in  case  his  informant  is  mistaken  and  the 
ticket  wrong  the  conductor  can  take  no  other  course  than  to  expel  him  from 
the  train. 

For  a  discussion  of  the  subject  of  the  right  of  a  railway  company  to  expel 
passengers  for  an  irregularity  in  ticket,  failure  to  produce  ticket,  etc.,  see 
note  to  Pennsylvania  R.  R.  Co.  v,  Connell,  18  Am.  &  Eng.  R.  R.  Cas.  845. 
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Frank 

V. 

Ingalls. 

(42  Ohio  Stale,  560.) 

When  the  posseisioii  of  a  raibroad  passenger  ticket  which  entitles  the 
holder  to  one  first  class  passage  between  points  named  therein  has  been 
fraudulently  obtained  from  the  company,  a  person  purchasing  such  ticket 
from  the  holder  thereof,  although  for  yalue  and  witnout  notice  of  equities, 
acquires  no  title  thereof. 

An  agent  authorized  to  sell  such  tickets,  and  stamp  and  deliver  the  same 
upon  receivinff  pay  therefor,  cannot  bind  his  company  by  stamping  and  deliv- 
ering such  tickets  without  the  knowledge  or  consent  of  its  proper  officers  to 
a  third  person,  to  be  sold  by  him,  and  to  be  paid  lor  when  sold. 

Ebbos  to  the  district  court  of  Hamilton  County.  At  the  time 
of  the  transaction  oat  of  which  this  controversy  arose,  M.  E.  In- 
galls  was  the  duly  appointed  and  acting  receiver  ox  the  Indianapolis, 
Cincinnati  and  Lafayette  R.  B.  Co.  Stephen  Eagan  was  his  local 
ticket  agent  in  Cincinnati.  He  had  sole  charge  and  control  of  the 
passenger  tickets  issued  for  Ingalls'  railroad,  and  sold  at  the  local 
office  in  Cincinnati ;  bat  his  anthority  was  limited  to  sales  for  cash. 
Frank,  the  plaintiff  in  error,  was  a  railroad  ticket  broker  in  Cin- 
cinnati, bat  did  not  know  of  the  limitation  put  npon  Eagan's 
anthority. 

Eaean  and  Frank  had  known  and  been  acquainted  with  one  For- 
dyce  for  nearly  one  year  and  a  half  prior  to  this  time.  Fordyce 
had  frequently  purchased  railroad  ticKets  from  Eagan  to  sell  upon 
the  street  and  to  ticket  brokers,  and  had  received  such  tickets  from 
him  properly  marked  with  the  stamp  of  his  office,  but  with  tlie 
understanding  that  he  would  return  the  tickets  or  bring  the  money 
for  them.  This  Fordvce  did,  except  in  the  case  now  under  con- 
fiideration.  During  the  period  of  their  acquaintance  Frank  pur- 
chased from  Fordvce  tickets  issued  by  Eagan  to  the  value  of  some 
two  thousand  dollars,  which  had  always  been  honored  by  the 
officers  of  the  railroad.  Mr.  Ingalls  never  knew  of,  nor  assented 
to,  these  transactions  between  Eagan  and  Fordyce. 

On  the  llth  of  February,  18y9,  Fordyce  went  to  the  ticket 
office  and  stated  to  Eagan  that  he  had  a  customer  for  four  railroad 
passen^r  tickets  to  Pueblo,  Colorado,  at  the  same  time  showing 
a  postal  card  purporting  to  be  signed  by  one  Bishop,  and  in  which 
he  ordered  from  Fordyce  four  tickets  to  Pueblo.  Four  tickets,  of 
the  value  of  $45.50  each,  were  delivered  by  Eagan  to  Fordyce, 
properly  stamped  and  ready  for  use,  upon  condition  that  they 
should  be  returned  in  the  evening  if  not  sold,  or  the  money 
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therefor  ($182)  if  flold.  The  tickets  con  tamed  these  words :  "  This 
ticket  entitles  the  holder  to  one  first  class  passage  to  Paeblo,  Col- 
orado." 

On  the  same  day  Fordyce  sold  these  tickets  to  Frank  for  the 
snm  of  $160.  Frank  purchased  the  tickets  in  good  faith,  and  with- 
out knowledge  of  the  circumstances  under  which  they  were  held 
by  Fordyce.  Fordyce  disappeared  without  paying  the  money  to 
Eagan  or  to  any  one  representing  the  receiver.  The  next  day 
Ingalls,  the  receiver,  commenced  an  action  against  Frank,  and 
replevied  the  tickets  from  him.  The  court  of  common  pleas  found* 
the  ownership  of  the  tickets  in  Frank,  and  rendered  judgment 
accordingly.     The  district  court  reversed  this  judgment. 

Alfred  Ywple  for  plaintiff  in  error. 

iLoadly^  Johnson  &  Colston  for  defendant  in  error. 

Nash,  J. — ^The  plaintiff  in  error  seeks  to  have  the  judgment 
of  the  district  court  reversed  on  the  theory  that  a  railroad  passen- 
•ncacKT  KOT  TO-  ger  ticket,  like  those  described  m  the  statement  of  factSy 
TO  CTTT  OFF  ^-  18  negotiable  and  passes  by  delivery  from  the  holder  to- 
TIM.  a  purchaser,  and  that  any  person  purchasmff  and  receiv- 

ing  such  ticket  from  any  holder  thereof  takes  it  freed  of  all  equi- 
ties of  the  railroad  company,  or  defects  of  title,  or  want  of  authority 
in  the  seller  to  dispose  of  it. 

The  character  of  a  railroad  passenger  ticket  has  been  considered 
by  the  supreme  court  of  this  State.  In  the  case  of  0.  C.  &  C.  R.. 
R.  Co.  V,  Bartram,  11  Ohio  St.  457,  it  is  spoken  of  as  "  a  con- 
venient symbol  to  represent  the  fact  that  tlie  bearer  has  paid  to- 
the  company  the  agreed  price  for  his  conveyance  upon  the  road  to- 
the  place  therein  designated."  Again,  in  the  case  of  Railroad 
Company  v.  Campbell,  36  Ohio  St.  647,  it  is  said  that  a  railroad 
ticket  "  IS  simply  a  voucher  that  the  person  in  whose  possession  it  i& 
has  paid  his  fare."  Lawson,  in  his  work  on  "  Contracts  of  Car- 
riers," §  106,  p.  116,  says  **  that  a  railroad  or  steamboat  ticket  i& 
nothing  more  than  a  mere  voucher  that  the  party  to  whom  it  is- 
given,  and  in  whose  possession  it  is,  has  paid  his  fare  and  is  entitled 
to  be  carried  a  certain  distance,"  and  supports  his  definition  by  the 
citation  of  numerous  decisions. 

It  thus  seems  to  be  well  established  that  a  railroad  ticket  is  a 
TxoKn  A  KBBB  rcccipt  or  voucher.  It  has  more  the  character  of  per- 
voDCHEH.  sonal  property  than  that  of  a  negotiable  instrument. 

When  the  possession  of  such  a  ticket  has  been  obtained  by  fraud 
the  company  has  parted  with  the  possession  of  it,  but  not  with  the 
title  to  it,  and  the  person  purcliasing  from  the  holder,  although  for 
value  and  without  notice  of  equities,  takes  no  better  title  than  the 
party  who  fraudulently  obtained  possession  of  it.  We  do  not  per- 
ceive that  the  holder  of  such  a  ticket  is  in  any  better  position  than 
the  honafide  purchaser  of  goods  from  one  in  possession,  for  a  val- 
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liable  consideration,  and  without  notice  of  any  defect  in  his  vendor's 
title.  Such  a  purchaser  cannot  be  protected  against  the  title  of  the 
true  owner  in  a  case  where  the  vendor  had  fraudulently  obtained 
his  possession  and  without  the  knowledge  or  consent  of  the  owner, 
although  previous  to  such  possession  he  had,  by  false  and  fraudu- 
lent representations,  induced  the  owner  to  enter  into  a  contract  for 
the  sale  of  the  goods.  Dean  v.  Yates,  22  Ohio  St.  388 ;  Hamet  v. 
Detcher,  37  Ohio  St.  356. 

From  the  facts  found  by  the  court  below,  it  appears  that  the 
possession  of  the  tickets  in  controversy  were  obtained  from  Ingalls, 
receiver  of  the  railroad  company,  by  the  fraud  of  Fordyce,  and  we 
conclude  that  Frank,  the  purchaser  from  Fordyce,  obtained  no 
title  thereto. 

Eagan,  the  agent  of  the  receiver,  authorized  to  sell  such  tickets, 
and  stamp  and  deliver  the  same  upon  receiving  pay  therefor,  did 
not  bind  his  principal  when  he  stamped  and  deuvered  the  tickets, 
without  his  knowledge  or  consent,  to.  a  third  person,  to  be  sold  by 
him,  and  to  be  paid  for  when  sold. 

Judgment  amrmed. 


LirrLB  Book  and  Fobt  Shtth  B.  B.  Oa 

Dean. 

(48  ArhansoB  BeporUj  529.) 

A  passeDg^r  on  a  limited  railroad  ticket  is  bound  to  use  it  within  the  time 
Bpecined  in  the  ticket,  and  to  observe  the  reasonable  regulations  of  the  ear- 
ner for  the  running  of  trains  and  for  facilitating  the  business  of  the  carriage 
of  passengers;  and  the  company  is  bound  to  afford  him  the  opportunity  to 
do  80,  by  running  its  trains  within  the  time ;  and  if  in  this  it  fail,  though 
the  last  day  be  a  Sunday,  it  cannot  refuse  the  ticket  afterwards,  at  least 
when  offered  on  the  first  tndn  after  the  expiration  of  the  time. 

A  purchaser  of  a  limited  ticket  over  several  connecting  lines  of  railroads 
is  not  bound  to  make  a  continuous  journey  over  all,  but  is  bound  to  make  it 
continuous  over  each  coupon  of  the  ticket;  and  over  the  last  within  the  time 
limited. 

A  limited  railroad  ticket  over  several  connecting  lines  expired  on  Sunday; 
the  last  line  ran  no  train  on  that  day,  and  the  passenger  offered  the  ticket  on 
the  train  the  next  day.  It  was  refused,  and  the  passenger,  under  protest, 
and  under  threat  of  ejection  by  the  conductor,  paid  his  fare  to  a  further  sta- 
tion, and  there*  for  want  of  money,  was  put  off,  and  walked  to  his  destina- 
tion. Hdd^  that  the  extra  fare  paid,  the  humiliation  of  being  put  off  the 
train,  and  the  inconvenience  of  reaching  his  destination  by  walking  were 
proper  elements  of  damage  to  be  consideiid  by  the  juiy. 

Appeal  from  Pope  Circnit  OourL 
J.  M.  Moore  for  appellant. 
H.  8.  Cwrteft  for  appellee. 
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CocEBiLLy  C.  J. — ^The  appellee  purchased  a  ticket  from  Middle- 
FAota.  ton,  Tennessee,  from  the  agent  of  the  Memphis  and 

Charleston  B.  B.  via  said  railway,  the  Memphis  and  LitUe  Bock 
K.  B.,  and  the  appellant's  railway  to  Bnssellville,  Arfcansas,  on 
the  first  day  of  September,  1882.  The  ticket  was  limited  on  it8 
face  to  the  third  oi  September.  According  to  the  r^olations  of 
the  several  roads  as  to  the  time  of  running  trains,  appellee  shoald 
have  reached  Little  Bock  at  1  a.m.  on  the  second  of  September, 
and  in  time  to  take  the  morning  train  on  appellant's  road ;  but 
although  he  arrived  on  that  day  at  Argenta,  no  train  went  out 
after  his  arrival  until  the  mornmg  of  the  fourth  of  September. 
The  third  day  of  the  month  was  Sunday,  and  no  trains  were  ran 
on  the  appellant's  road  on  that  day.  The  appellee,  not  being  pro- 
vided witn  the  means  to  pay  the  expense  of  the  delay,  walked  to 
the  house  of  a  friend  about  ten  miles  out  on  his  route,  and  on 
Monday  morning  boarded  the  first  train  going  in  the  direction  of 
his  destination  since  his  arrival  at  Argenta.  The  conductor  re- 
fused to  honor  his  ticket  because  the  time  limited  had  run  ont, 
and  informed  him  that  he  must  pay  his  fare  or  leave  the  train. 
Appellee  protested,  and  told  him  that  he  did  not  have  the  money 
to  pay  his  fare,  but  finally  gave  the  conductor  all  he  had  except 
ten  cents,  and  a  dollar  that  he  borrowed  for  that  purpose,  and  paid 
his  fare  to  Pott's  Station,  which  was  short  of  his  destination.  On 
arrival  at  this  station  the  conductor  compelled  him  to  leave  the 
train,  as  he  declined  to  pay  any  additional  fare.  Appellee,  being 
without  money,  was  forced  to  walk  from  that  point  to  his  destina- 
tion.  He  sued  the  railroad  for  ejecting  him  from  the  train,  and 
had  a  verdict  and  judgment  for  two  hundred  dollars. 

It  is  urged  here  that  this  judgment  should  be  reversed  becanse 
the  conductor  did  nothing  more  than  his  duty,  or  if  he  did,  the 
damages  awarded  appellee  ai'e  excessive. 

It  seems  at  first  to  have  been  doubted  whether  it  was  competent 
railboamum  ^^^  *  passenger  carrier  to  enter  into  a  contract  limiting 
iTED  Trabtroi  the  time  within  which  the  holder  of  a  ticket  should 
CARRIER  AHD  avail  himsclf  of  the  right  to  use  it,  but  the  doubt  has 
been  definitely  solved  in  favor  of  the  contract.  A  pas- 
senger riding  on  a  ticket  limited  as  to  the  time  within  which  it 
may  be  used  is  bound  by  the  terms  of  the  contract  he  has  made 
in  that  regard,  and  he  cannot  wait  until  the  ticket  has  expired  by 
its  own  limitation,  and  still  be  entitled  to  ride  by  virtue  of  it.  He 
is  bound,  too,  to  observe  the  reasonable  regulations  made  for  the 
running  of  trains  and  for  facilitating  the  business  of  the  carriage 
of  passengers.  The  obligation  bears  upon  the  carrier  with  equal 
force.  We  must  afford  tiie  purchaser  of  such  a  ticket  the  neces* 
sary  facilities  for  accomplishing  his  journey  within  the  stipulated 
time,  and  upon  his  failure  to  do  so  ne  is  not  in  position  to  treat 
the  contract  of  carriage  as  forfeited,  and  demand  a  repayment  of 
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fare  for  the  same  passage,  at  least  if  the  ticket-holder  avail  him- 
self, as  in  this  infitance,  of  the  first  opportunity  to  complete  his 
i'onmey  after  the  expiration  of  the  time  limited.  Auerbach  v. 
S^T.  Cent  R  B.  Co,,  6  Am.  &  Eng.  R  R  Gas.  334 ;  Stone  v. 
C.  &  K  R  R,  47  Iowa,  82. 

A  party  who  has  himself  caused  delay  cannot  inflict  a  forfeiture 
on  another  consequent  on  the  latter  failing  to  come  up  to  time. 

When  the  appellee  bought  his  ticket  he  was  informed  that  it 
eould  be  used  on  appellanrs  road  on  the  third  day  of 
September.  This,  m  fact,  is  embraced  in  the  terms  of  vn  -.  oomatu' 
the  contract  itself,  for  it  specified  that  the  ticket  could  ^^'^^™'^' 
be  used  on  the  first,  second,  and  third  days  of  the  month,  and  the 
last  coupon  was  for  use  on  appellant's  road.  The  carrier  selling 
the  ticket  was  the  agent  of  the  appellant  for  that  purpose,  and  the 
eonpon  attached  for  appellant's  road  was  a  contract  by  appellant 
as  binding  as  if  issued  oy  its  agent  here.  This  is  not  disputed,  but 
it  is  ui^ed  that  the  appellee  should  have  presented  himself  to  be 
carried  on  the  train  leaving  Argenta  on  the  morning  of  the  second 
daj.  Appellee's  contract  did  not  require  him  so  to  ao.  The  ticket 
named  tne  third  day  and  not  the  second  as  the  limit.  The  holder 
of  the  ticket  was  not  required  to  make  a  continuous  trip  from  the 
starting-point  to  the  place  of  destination.  All  that  could  be  de- 
manded of  him  was  that  he  should  make  a  continuous  trip  under 
each  coupon  within  the  time  limited.  That  is,  when  he  started  on 
his  journey  over  any  one  of  the  connecting  lines,  he  was  bound  to 
continue  without  stop  to  the  point  on  that  line  named  in  his  cou- 
pon. Hutchinson  on  Car.,  sec.  578  ;  Auerbach  v.  N.  Y.  Cent.  R  R, 
89  K  Y.,  8.  c,  6  Am.  &  Eng.  R.  R  Cas.  334. 

The  appellee  appears,  however,  to  have  made  all  the  expedition 
in  his  power.  He  left  Middleton  on  Friday,  arrived  at  Memphis 
the  same  day,  at  Argenta  the  next,  and  boarded  the  first  train  leav- 
ing that  place  on  appellant's  road  after  his  an*ival. 

Appellant  admits  that  no  trains  were  run  over  its  roads  on  a 
Snnday,  and  that  appellee  had  no  oppoiiiunitv  to  use  his  ticket  on 
the  third  dav  of  the  month  in  question  on  tnat  account.  It  may 
be  that  appellant  was  under  no  obligation  to  run  its  trains  for  the 
accommodation  of  the  public  on  that  day.  No  breach  of  duty  in 
that  regard  is  complained  of  in  this  case.  The  appellant  elected 
to  treat  Sunday  as  no  dav,  and  declined  to  execute  its  contract,  the 
performance  of  which  fell  on  that  day,  for  that  reason.  Under 
these  circumstances,  we  can  see  no  reason  why  the  rule  applicable 
to  other  contracts  should  not  be  enforced  as  to  this,  viz. :  if  a  con- 
tract matures  on  Sunday  the  performance  is  to  be  exacted  on  the 
next  day.  2  Whart.  Cent.  se^.  897 ;  Clodc  v.  Bnnn,  6  Johns.  326 ; 
Perkins  v.  Dibble,  10  Ohio,  433 ;  Link  v.  Clemmens,  7  Blackf* 
(Ind.)  479. 

This  rule  is  the  more  applicable  to  the  case  at  bar  for  the  reasoi 
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that  the  time  for  the  performance  is  imposed  by  the  railix>ad  by  way 
of  limitation,  and  the  contract  should  be  so  construed  as  to  save 
the  right  and  prevent  a  forfeiture  if  it  can  be  done.  Bamefit;. 
Eddy,  12  R  I.  25 ;  Evans  v.  St.  L.,  I.  M.  &  S.  R  R,  11  Mo.  App. 
463 ;  Auerbach  v.  N.  Y.  Cent.  R  E.,  89  N.  Y.  281 ;  s.  c,  6  Am. 
&  Eng.  R  R.  Gas.  334. 

The  regulation  of  the  company  requiring  the  conductor  to  re> 
fuse  such  tickets  after  the  last  day  of  its  limit  could  not  affect  ap- 
pellee's legal  rights.  Burnham  v.  R  B.,  63  Me.  298;  Jeffeison- 
ville  R.  R.  Co.  v.  Rogers,  38  Ind.  116. 

The  conductor  doubtless  thought  he  was  performing  his  duty,  , 
but  that  does  not  help  the  appellant's  case. 

No  harsh  or  unnecessary  means  appear  to  have  been  resorted  to 
wbohovul  ^  ^^  instance  to  expel  the  appellee  from  the  train, 
though  he  himself  testified  that  the  conductor  threats 
ened  to  throw  him  ofL  The  elements  of  damage  the 
jury  were  directed  to  consider  in  case  they  found  for  appellee 
were  the  extra  fare  paid  by  him,  the  humiliation  of  being  pat  oS 
the  train,  and  the  inconvenience  of  being  compelled  to  reach  his 
destination  by  other  means.  The  jury  might  well  consider  all  of 
this^  and  we  cannot  say  that  the  amount  awarded  is  exeessiTe. 
Sutherland  'on  Dam.,  pp.  250  et  sea.  270 ;  Walsh  v.  R  R,  42 
Wis.  23;  Jeffersonville  R  R  v.  Rogers,  38  Ind.  116;  Pitta- 
burg,  Cin.  &  St.  L.  R  R  19.  Humeigh,  39  Id.  509. 

Affirmed. 

Coupon  TicketSi — Rig^ht  to  stop  over  at  Termini  of  Connecting  Lines.^ 
In  general  a  ticket,  even  though  not  ezpresely  limited,  is  good  only  for  & 
continuouB  passi^  to  the  place  of  destination.  The  contract  implied  from 
the  sale  of  the  ticket  is  an  entire  one  for  a  continuous  carriage.  2  Wood  Rf. 
Law,  1897;  Drew  e.  Central  Pacific  R.  R  Co.,  51  Cala.  425;  Hill  e.  Syraeius, 
etc.,  R.  R.  Co.,  68  N.  Y.  101. 

Where,  howcTer,  a  coupon  ticket  is  sold  for  a  carriage  over  seTeral  con- 
necting lines,  eadi  coupon  is  regarded  as  a  separate  contract  for  carriage  on 
the  port  of  the  road  over  whose  une  such  coupon  is  good,  and  hence  it  f miom 
that  in  the  case  of  such  a  coupon  ticket  the  bearer  may  stop  over  at  termiiud 

S>ints  between  the  connecting  lines.  Auerbach  o.  New  York  Central,  et<x, 
.  R.  Co.,  6  Am.  &  Bng.  R.  R.  Cas.  884;  s.  c.,  89  N.  Y.  281 ;  Bit>oke  d.  QnsA 
Trunk  R.  R.  Co.,  15  Mich.  882 ;  Hutch.  Carriers,  f  578.  But  the  bearer  hsa  no 
right  to  stop  over  at  stations  between  such  terminal  points.  Auerbach  v. 
New  York  Central,  etc.,  R  R.  Co.,  eupra. 

Same,  Express  Provision  that  Passage  shall  be  Continuous  to  the  Pointof 
Destination. — It  seems  that  an  express  provision  in  the  ticket  or  in  the' con- 
tract for  carriage  that  the  passage  must  be  continuous  to  the  point  of  desti- 
nation would  be  binding  on  the  passenger,  and  would  take  away  his  right 
to  stop  over  at  terminal  points.    Hutch.  Carriers,  {  ^78. 

But  provisions  on  this  subject  must  be  clear,  and  where  they  aie  of  doubt- 
ful import  they  will  be  construed  against  the  company,  and  the  passenger 
will  be  held  to  have  the  right  to  stop  over  at  tenhmal  points.  Auerbach  *. 
New  York  Central,  etc.,  R.  R.,  6  Am.4fe  £n^.  R.  R.  Cas.  884;  s.  c,  89  N.  Y. 
281.  In  this  case  the  passen^r  bought  a  ticket  for  passage  from  St.  Loois 
over  the  several  roads  mentioned  in  coupons  annexed  to  the  ticket  to  the 
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city  of  New  York.  It  was  specified  on  the  ticket  that  it  was  ^'ffood*'  for 
one  coDtinaous  passage  to  point  *'  named  in  coupon  attached."  The  coort 
say:  "The  language  printed  upon  the  ticket  must  be  regarded  as  the 
liDgnage  of  defendant,  and  if  it  is  of  doubtful  import,  the  doubt  should  not 
be  solyed  to  the  detriment  of  the  passenger.  If  it  had  been  intended  by  the 
defendant  that  the  passage  should  be  continuous  from  St.  Louis  to  New 
York,  such  intention  should  have  been  plainly  expressed  and  not  left  in 
donbt,  as  might,  and  naturally  would,  mislead  the  passenger. 

For  a  general  discussion  of  the  law  relating  to  continuous  tickets  and  lay- 
over checks,  see  note  to  Auerbachv.  New  York  Central,  etc.,  R.  R.  Co.,  0 
Am.  &  Eng.  R.  R.  Cas.  887. 

Limitation  as  to  the  Time  within  which  aJielcet  mutt  be  used — Limitations 
in  Ticlcet  as  to  Time  must  be  Reasonable^ — *'  In  all  cases  the  conditions  (on 
the  use  of  tickets)  must  be  reasonable,  or  they  will  have  no  validity,  and  if 
they  are  impossible  of  performance  they  are  unreasonable.  Thus,  if  a  ticket 
is  issued  from  A  to  B  and  return,  'good  for  this  day  only,^  and  there  is  no 
train  which  leaves  B  on  the  return  trip  to  A  after  the  arrival  of  the  train, 
the  condition  would  be  unreasonable,  and  the  holder  would  be  entitled  to  a 
return  paasaffe  to  A  on  the  first  train  leaving  B  for  A  on  the  next  day."  d 
Wood,  Ry.  Law,  1408. 


MOBHEB 
V. 

St.  Louib,  Iron  Moithtain  and  Texas  B.  B.  Go. 

(Advance  (hm^  U.  8.  Circuit  CovH,  E.  D.  MistourL    March  20,  1885.) 

A  limited  railroad  ticket  provided,  in  express  terms,  subscribed  to  by  the 
purchaser^  that  before  being  used  for  the  return  trip  the  purchaser  should 
present  himself  for  identification  and  have  his  ticket  stamped  at  the  office 
of  the  authorized  agent  of  the  company  at  the  place  of  his  destination. 
The  purchaser  so  presented  himself,  but  the  agent  being  absent  and  not  ap- 
peanng  before  the  train  which  he  desired  to  take  star^,  he  proceeded  on 
bis  return  trip  without  having  his  ticket  stamped,  and  presenting  it  to  the 
conductor  with  an  explanation  of  his  non-compliance  with  the  condition 
named  therein.  The  conductor  declined  to  accept  the  ticket,  and,  being 
refused  the  usual  fare,  he  expelled  the  passenger  from  the  train.  Edd,  that 
he  had  no  cause  of  action  against  the  railroad  company,  and  hddy  that  a 
oondoetor  is  not  bound  to  enter  upon  a  judicial  investigation,  as  he  is  en- 
titled to  rest  upon  the  faith  of  the  ticket  which  is  presented  to  him. 

DiDiUBBBB  to  amended  petition. 

The  amended  petition  differs  from  the  original  in  stating  that 
the  plaintifiE  presented  himself  and  ticket  at  the  business  office  of 
the  defendant's  ^^  authorized  agent "  at  Hot  Springs,  his  original 
destination,  '^  during  business  hours,  and  a  reasonable  time  before 
the  time  of  departure  of  its  train  for  St  Louis  that  plaintifiE 
desired  to  take  and  did  take,  and  was  ready  and  willing,  and  then 
and  tbere  ofiEered,  to  identify  himself  as  the  original  purchaser  of 
said  ticket,''  etc.,  but  that  there  was  no  authorized  agent  there,  and 
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that  none  appeared  before  the  departure  of  the  train  which  the 
plaintifiE  desired  to  and  did  take. 

£i  P.  Johnson  and  WiUiam  M.  Ecdes  for  plaintiff. 

Bennett  Pike  for  defendant 

Bbeweb,  J. — ^The  qaestion  in  this  case  has  been  argued  the 
third  time  in  this  conrt.  I  do  not  see  that  this  amended  petition 
changes  the  substantial  facts  in  any  respect.  It  still  appears,  ae 
Facts.  heretofore,  that  the  plaintiff  purchased  a  ticket  called 

a  round-trip  ticket,  from  here  to  Hot  Springs  and  return.  That 
ticket  contained  an  express  contract,  which  in  terms  provided  that 
it  should  be  presented  to  the  station  agent  at  Hot  Springs,  and  by 
him  stamped  upon  the  back,  after  being  satisfied  that  tne  pereon 
presenting  it  was  the  person  to  whom  the  ticket  was  issuea.  It 
was  a  limited  ticket  with  special  rates.  Upon  that  ticket  the  plain- 
tiff went  to  Hot  Springs,  no  objection  being  made.  He  was  ready 
to  return,  but  the  agent  not  bemg  present  at  the  ticket  office  at 
Hot  Springs,  the  ticket  was  not  presented  to  him,  the  holder  was 
not  identihed,  nor  the  ticket  stamped  by  him.  With  that  ticket 
unstamped,  without  any  identification,  the  plaintiff  started  to  come 
back  to  St.  Louis.  He  rode  from  Hot  Springs  to  Malvern  with- 
out objection,  but  from  Malvern,  coming  this  way,  upon  the  Iron 
Mountain  road,  the  conductor  objected  and  refused  to  take  that 
ticket.  The  plaintiff  was  removed  from  the  train,  and  he  brings 
this  action  to  recover  damages  for  the  expulsion. 

I  dissent  entirely  from  the  construction  placed  upon  the  ticket 
ixDouBMBiT  ^  counsel  at  this  time,  and  now  for  the  first  time. 
r!il^^\am  Heretofore  it  was  conceded  that  the  ticket  required 
BXLDBssBirnAi.  upon  its  face  an  indorsement  stamped  by  the  station 
agent  at  Hot  Springs.  This  time  counsel  seems  to  claim  that  it 
did  not  require  anything  of  the  kind.  I  think  it  did.  The  Ian-  " 
gua^  is  plain. 

The  authorities  which  have  been  cited  by  counsel  do  not  come 
up  to  this  case,  for  here,  when  the  plaintiff  took  that  ticket  he 
entered  into  an  express  contract.  It  is  not  a  question  of  implied 
contract,  or  of  rights  independent  of  a  contract.  The  plaintiff 
took  that  ticket,  signing  it  at  the  time  he  took  it,  thereby  creating 
an  express  contract  between  him  and  the  railroad  company,  bj 
which  the  ticket  was  to  be  good  for  a  return  passage  wiien,  and 
ExpuLSKWFBMi  only  when,  indorsed  by  the  agent  at  Hot  Springs,  and 
t'RK tooe/tto^  when  the  owner  and  holder  had  been  identified  there 
HKLD  PEOPBR.  to  lils  satisfaction.  The  conductor,  when  the  ticket  was 
presented,  saw  no  stamp  upon  it.  The  plaintiff  had  not  been 
identified,  and  the  rules  of  the  company,  binding  upon  him  as  a 
conductor,  required  him  to  remove  the  party  unless  he  paid  his 
fare.  Now,  can  it  be  that  the  railroad  company  is  responsible  be- 
cause the  conductor  did  that  which,  by  the  rules  of  the  company,— 
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reasonable  rules,  too, — in  pursuance  of  his  duty,  he  ought  to  have 
done  ?  Grant  that  there  was  an  implied  contract  that  the  station 
agent  should  have  been  at  the  Hot  Springs  depot.  If  the  plain- 
ts had  sued  for  a  breach  of  that  contract,  and  had  asked  the 
amoant  which  he  was  compelled  to  pay  in  order  to  purchase  a 
return  ticket,  then  a  very  different  question  would  have  arisen. 
Bat  here  he  relies  on  the  fact  that  the  expulsion  from  the  train 
was  unlawful,  because  the  conductor  ought  to  have  taken  his  state* 
ment  instead  of  that  evidence  which  was  provided  by  the  con- 
tract, viz^  identification  and  the  stamp  of  the  agent  at  Hot 
Springs. 

It  certainly  would  introduce  a  very  uncertain  rule  of  procedure 
if  a  conductor  could  not  rest  upon  the  faith  of  the  ticket  which  is 
presented  to  him, — ^if  he  is  bound  to  act  as  a  judicial  tiokr 
tribunal,  and  take  testimony  and  inquire  into  the  excuses 
or  reasons  for  the  non-penection  of  a  ticket  which  is 
presented  to  him.  The  party  took  the  ticket  upon  the  ^a'swoHra. 
face  of  which  was  the  express  stipulation  that  before  it  should  be 
good  for  a  return  passage  the  holder  should  be  identified  bv  the 
a^nt  at  Hot  Springs,  and  he  shoul/1  stamp  that  ticket  on  the  back. 
Now  the  party  says :  "  Why,  I  wanted  to  prove  to  the  railroad 
conductor  that  I  was  the  man — the  party  who  took  that  ticket  in 
the  first  instance.^'  Can  the  courts  cast  upon  the  conductor  the 
duty  of  entering  upon  a  judicial  investigation  ?  Of  course,  the 
conductor  could  not  at  the  instant  secure  counter-testimony,  and 
he  would  be  bound  to  take  the  statement  of  the  partv  as  to  the 
facts  of  the  case,  independent  of  the  express  language  of  the  ticket. 
I  do  not  think  that  the  conductor  is  bound  to  do  anything  of  the 
kind.  I  think  he  has  a  riirht  to  rely  upon  the  lan&niaire  of  the 
contract  as  ezpresaed  in  the  ticket  If  ^e  party  w^  iHjni«d  bj 
the  negligence  or  wron^  of  somebody  else,  he  should  have  paid  his 
fare  back,  and  then  sued  to  recover  the  amount  which  he  had  been 
compelled  to  pay  owing  to  the  omission,  negligence,  or  misconduct 
of  the  agent  at  Hot  Spring. 

As  I  said,  this  is  the  third  time  this  question  has  been  presented 
by  demurrer,  and  while  the  petition  has  been  changed  irom  time 
to  time,  yet  the  substantial  facts  still  remain  to-day  as  they  were  in 
the  first  instance.    The  demurrer  will  be  sustained. 

The  party,  of  course,  will  have  his  exceptions.  Judgment  will 
be  found  for  the  defendant,  and  as  the  ad  damnum  clause  is  over 
$5000,  he  can  take  it  to  the  Supreme  Court  of  the  United  States, 
and  there  settle  the  question  which  by  it  has  not  yet  been  deter- 
mined definitely.  It  Jias  been  determined  one  way  and  another  by 
the  courts  of  the  different  States,  but  the  question  whether  a  con- 
ductor is  justified  in  actine  on  the  letter  of  the  ticket  presented  to 
him,  or  is  bound  to  take  the  statement  of  the  passenger  as  to  mat- 
ters concerning  which*  the  ticket  makes  express  provision,  and 
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whether,  if  he  mistakes,  the  company  is  i^esponsible,  has  cot  yet 
been  settled  by  the  Supreme  Court  of  the  United  States,  bat  can  be 
settled  in  this  case  if  tne  plaintiff  desires. 

The  demnrrer  will  be  sustained,  and  judgment  entered  for  the 
defendant 


Mattbttz 
New  Yobk,  Lakb  Ebib  and  Western  R.  B.  Go. 

(Adoanee  Ocue^  United  Stales  OireuU  C<mr%  B.  D,  WUoonem,     Jfopemiber  28, 

1884.) 

The  liability  of  a  railroad  company  for  the  safe  carriage  of  a  pasBenger's 
baggage  is  not  limited  by  a  notice  printed  upon  the  face  of  the  ticket  issued 
by  it  stating  the  terms  upon  which  baggage  will  be  carried,  unless  the  pas- 
senger's attention  is  called  to  it  when  purchasing  the  ticket,  or  unless  the 
circumstances  of  the  transaction  are  such  as  to  make  the  omission  of  the 
passenger  to  read  the  conditions  on  the  ticket  negligence  |Mr  m. 

Where  the  passenger  is  unable  to  read,  and  no  explanation  is  made  by  the 
agent  of  the  company  selling  the  ticket,  he  is  not  bound  by  the  special  terms 
and  conditions  printed  on  such  ticket. 

Where  a  railroad  company  whose  road  connects  with  other  roads  receiYes 
baggage  for  transportation  beyond  the  termination  of  its  own  Une,  it  is  only 
bound,  in  the  absence  of  a  special  contract,  to  safely  carry  over  its  own  route, 
and  safely  to  deliver  to  the  next  connecting  carrier;  but  any  one  of  the  com- 
panies may  agree  that  its  liabDity  shall  extend  over  the  whole  route. 

The  sale  of  a  through  ticket  is  a  fact  that  may  be  taken  into  account  in 
determining  what  the  undertaking  of  the  company  issuing  the  ticket  was; 
but  such  facts  and  circumstances  growing  out  of  the  negotiations  of  the  par- 
ties, or  otherwise  arising,  ought  to  be  shown,  as  make  it  evident  that  it  was 
the  understanding  and  agreement  on  both  sides  that  the  company  selling  the 
ticket  undertook  to  be  responsible  for  the  safety  of  the  baggage  over  con- 
necting lines  throuffh  to  its  ultimate  destination. 

A  passenger,  in  uie  absence  of  special  contract,  wiU  only  be  entitled  to  re- 
cover the  value  for  use  of  such  articles  lost,  while  in  transit,  as  properly  con- 
stitute baggage;  and  what  articles  come  within  the  rule  is  to  be  determined 
according  to  circumstances. 

At  law. 

Wj/mofh  <&  RoehrioT  plaintiff. 

Fmchea^  Lynde  <&  ifuler  for  defendant. 

Dtee,  J.  (ch^prffmgjury), — This  is  a  suit  to  recover  from  the 
defendant,  the  New  i  ork,  Lake  Erie  &  W^tem  R.  R.  Co.,  the 
value  of  certain  lost  bagsage  shipped  from  Kew  York  in  June, 
1882,  over  thedefendant's line  of  road  and  destined  for  Weyanwega, 
FAon.  Wisconsin.    Many  of  the  facts  relating  to  the  shipment 

and  transportation  of  the  baggage  in  question  are  undisputed.    It 
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seems  that  the  plaintiff  and  his  family  and  one  Schelongowakj  were 
a  party  of  seven  emigrants  from  Germany,  who,  on  their  arrival  in 
New  Y  ork,  desired  to  obtain  transportation  for  themselves  and  their 
laggage  to  Weyanwe^,  their  pomt  of  ultimate  destination.  To 
that  end  the '  plaintin's  daughter  applied  to  an  a^ent  of  the  de- 
fendant, at  his  office  in  New  York,  for  passage-tickets  over  the 
defendant's  railroad  and  connecting  lines  of  road,  by  means  of 
which  they  and  their  baggage  should  be  carried  to  Wisconsin.  As 
a  result  of  negotiations  with  the  agent,  the  plaintiff,  by  his  said 
daughter,  purchased  three  third-class  coupon  tickets  for  each  person 
in  the  party,  one  of  which  was  a  ticket  from  New  York  to  Cnica^o 
over  the  defendant's  road  to  Salamanca,  thence  over  the  New  Yoi-k, 
Pennsylvania  &  Ohio  R.  R.  to  Mansfield,  and  thence  over  the 
Pittsburgh,  Fort  Wayne  &  Chicago  R.  R.  to  Chicago.  The  second 
ticket  in  the  series  was  one  from  Chicago  to  Milwaukee,  over  the 
Chicago,  Milwaukee  &  St.  Paul  R.  R.,  and  the  third  was  a  ticket 
from  Milwaukee  to  Weyauwega,  over  the  Wisconsin  Central  R.  R. 
Por  all  the  tickets  the  a^ent  was  paid  $129.50.  These  tickets  hav- 
ing been  procured,  the  plaintiff  and  his  companions  then  proceeded 
to  Castle  Garden,  where  their  bag^ge  was  deposited,  and  there  re- 
ceived checks  for  the  same  over  the  defendant's  road  and  connect- 
ing roads  to  Chicago.  The  baggage  thus  checked,  including  the 
box  in  question,  was  then  carried  by  boat  across  the  river  to  ^rsey 
City,  and  there  seems  to  be  no  doubt  that  it  was  placed  on  the  train 
upon  which  the  plaintiff  and  his  family  took  passage  for  Chicago. 

When  near  Chicago,  and  while  yet  on  boara  the  cars,  the  plam- 
tiff  and  his  associates  surrendered  their  checks  to  a  railroad  official, 
taking  in  exchange  the  checks  furnished  by  that  official ;  and  after 
their  arrival  at  the  station,  and  while  they  were  in  the  depot 
waiting-room,  they  exchanged  those  checks  for  six  joint  diecks  of 
the  Chicago,  Milwaukee  &  St.  Paul  and  Wisconsin  Central  roads ; 
these  checks  being  given  for  the  carriage  of  their  luggage  from 
Chicago  to  Weyauwega.  It  appears  that  all  of  the  baggage  in  due 
time  arrived  at  Weyauwega,  except  the  box  in  question,  the  loss 
of  which  has  occasioned  this  suit.  It  seems  that  the  plaintiff  and 
his  companions  did  not  see  any  of  their  baggage  in  Chicago,  but 
the  undisputed  evidence  establishes  the  fact  that  it  all  arrived  at 
the  Chicago  depot ;  and  that  the  loss  occurred  after  that  time  ap- 
pears quite  evident  from  the  fact  that  all  the  other  pieces  of  bag- 
gage rechecked  in  the  manner  before  stated  arrived  safely  at 
Weyauwega.  All  the  passage-tickets  received  in  New  York  were 
labelled  "New  York,  I^ake  Erie  &  Western  R.  R.  Co.;"  and  upon 
all  of  them  was  printed  in  the  English  language  the  following : 

"  Subject  to  the  following  conditions  and  regulations :  In  con- 
sideration of  the  reduced  fare  at  which  this  ticket  is  sold,  it  will  be 
valid  only  for  one  continuous  third-class  passage,  if  used  to  destina- 
tion before  midnight  of  the  date  cancelled  on  the  margin  of  this 
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contract.  And  this  ticket  will  be  good  only  when  officially  stamped 
and  dated,  and  upon  presentation  with  checks  attached.  The  checks 
belonging  to  this  ticket  will  not  be  received  if  detached,  nor  will 
this  ticket  be  recognized  for  passage  if  more  than  one  date  is 
punched  out.  In  selling  this  ticket  tor  passage  oyer  other  roads 
this  company  acts  only  as  agent  for  them,  and  assumes  no  responsi- 
bility beyond  its  own  line,  if  one  of  the  companies  represented  in 
this  ticket  will  assume  any  liability  on  baggage  except  for  wearing- 
apparel,  and  then  only  for  a  sum  not  exceeding  $50  in  yalue.  1^ 
stop-over  allowed." 

Each  of  the  tickets  stated  on  its  face  that  it  was  a  '^  third-class 
ticket,  good  for  one  continuous  third-class  passage ;"  the  first  of  the 
series  covering  such  passage  from  New  York  to  Chicago;  the 
second,  from  Chicago  to  Milwaukee ;  and  the  third,  from  Milwau- 
kee to  Weyauwega.  The  coupons  respectively  named  the  different 
lines  of  road  on  which  the  tickets  were  receivable,  and  each  coupon 
was  indorsed  "Special  ticket;  subject  to  conditions  of  contract" 

The  uncontradicted  testimony  on  the  part  of  the  plaintiff  is  that 
neither  the  plaintiff,  nor  his  daughter  who  bought  the  ticket,  nor 
any  of  their  party,  could  speak,  read,  or  understand  the  English 
language  at  tne  time  the  tickets  were  purchased  ;  and  there  is  no 
proof  that  the  agent  from  whom  the  tickets  were  purcliased  read 
or  explained  to  them,  or  called  their  attention  .to,  the  conditions 
printed  on  the  tickets.  The  theory  upon  which  the  plaintiff  seeks 
to  recover  in  tiiis  action  is  that  he  maae  an  express  verbal  contract 
with  the  agent  of  the  defendant  company  for  the  transportation  of 
himself  and  his  fellow-travellers  and  their  luggage  from  New  York 
to  Weyauwega ;  by  which  alleged  contract  he  claims  the  defendant 
undertook  to  furnish  safe  carriage  for  passengers  and  baggage,  not 
only  over  defendant's  road,  but  over  the  connecting  lines  named, 
to  the  place  of  ultimate  destination ;  that  it  was  one  entire  through 
contract,  creating  a  liability  on  the  part  of  the  defendant  for  the 
safe  transportation  of  baggs^  as  well  over  the  Chicago,  Milwaukee 
&  St.  Paul  and  Wisconsin  Central  roads  as  over  the  road  of  the 
defendant  company,  and  therefore  that  the  defendant  is  liable  for 
the  loss  of  the  dox  in  question,  although  that  loss  may  not  have  oc- 
cured  on  its  road. 

The  contention  of  the  defendant  is — First,  that  it  did  not  make 
such  a  contract  as  is  alleged  by  the  plaintiff,  and  that  the  evidence 
on  the  part  of  the  plaintiff  does  not  establish  such  a  contract; 
secondly,  that  the  contract  between  the  parties  was  expressed  on 
the  face  of  the  tickets ;  that  it  consisted  of  the  conditions  and  lim- 
itations printed  thereon,  and  that  the  defendant's  liability  for  bag- 
gage was  therein  limited  to  loss  occurring  on  its  own  line,  and  to 
wearing-apparel  not  exceeding  $50  in  value.  The  issuance  of  the 
passage-tickets  mentioned,  their  acceptance  by  the  plaintiff,  the 
omission  of  the  defendant's  agent  to  explain  to  the  plaintiff,  or  his 
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danghter  who  purchased  them,  what  was  printed  on  their  face,  and 
the  inability  ox  the  parties  who  obtained  the  tickets  to  read  the 
statements  and  conditions  printed  thereon,  and  their  consequent 
ignorance  of  the  same,  being  undisputed  facts  in  the  case,  there 
seems  to  be  nothing  to  submit  to  the  jury  upon  the  question 
whether  or  not  the  conditions  and  i*egulations  expressed  on  the 
face  of  the  tickets  constituted  the  contract  between  the  parties. 
As  the  question  is  here  presented,  it  is  one  of  law  to  be  determined 
by  the  court. 

There  are  many  reported  cases  in  which  it  has  been  held  that, 
where  the  shipper  of  property  over  a  line  of  railroad  dwtikction  bb^ 
receives  from  tne  carrier  a  bill  of  lading  containing  lim- 
itations upon  its  common-law  liability,  such  bill  of  lad- 
ing constitutes  the  contract  of  shipment,  binding  upon 
the  shipper,  and  that  he  cannot  thereafter  avoid  the  limitations  of 
liability  expressed  therein  in  favor  of  the  carrier  by  pleading  ig- 
norance of  the  contents  of  the  bill  of  lading.  This  is  the  principle 
invoked  by  the  defendant  in  support  of  its  contention  that  the 
tickets  issued  in  this  case,  with  the  conditions  and  qualifications  of 
liability  thereon  expressed,  constituted  the  contract  under  which 
the  baggage  in  question  was  carried.  As  to  railroad  passage- 
tickets,  there  are  otner  decisions  which  hold  that  the  liability  of  a  rail- 
road company  for  the  safe  carriage  of  a  passenger's  baggage  is  not 
limited  by  a  notice  printed  upon  the  face  of  the  ticket  issued  by  it, 
stating  the  terms  upon  which  baggage  will  be  carried,  unless  the 
passenger's  attention  is  called  to  it  when  purchasing  the  ticket,  or 
unless  the  circumstances  of  the  transaction  are  such  as  to  make  the 
omission  of  the  passenger  to  read  the  conditions  on  the  ticket  neg- 
ligence j>^  se,'  that  is,  such  as  to  make  the  omission  of  itself  negli- 
gence. Thus,  a  distinction  is  taken  between  the  case  of  a  shipper 
receiving  a  biU  of  lading  on  account  of  his  shipment  and  a  traveller 
receiving  a  passage-ticket  for  the  carriage  of  himself  and  baggage 
over  the  carrier's  road.  I  think  there  is  ground  for  the  distinction. 
In  the  one  case  the  shipper  is  supposed  to  understand  and  know 
that  according  to  commercial  usa^e  a  bill  of  lading  is  essential  to 
the  regular  and  safe  transportation  of  property  which  is  shipped 
and  carried  as  freight,  and  that  of  necessity  it  must  constitute  the 
contract  of  shipment  and  carriage.  In  the  other  case,  the  ticket  is 
ordinarily  regarded  as  a  mere  voucher  for  the  money  paid  for  it,  a 
token  or  evidence  of  the  purchaser's  right  to  be  carried,  or  to  have 
his  baggage  carried,  a  certain  distance.  And  where,  from  the  undis- 
puted circumstances  of  the  transaction,  it  is  apparent  that  the  passen- 
ger rightfully  took  the  ticket  as  a  mere  receipt  or  voucher  evidencing 
his  right  to  be  carried,  and  enabling  him  to  follow  and  identify  his 
property,  and  without  any  notice  that  it  embodied  the  terms  of  a 
special  contract,  or  was  intended  to  subserve  any  other  purpose 
tnan  that  of  a  voucher,  it  would  seem  that  his  omission  to  read  the 
21  A.  &  E.  R.  CaB.— 19 
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Eaper  oa^ht  not  to  be  held  negligence,  and  tLat,  as  matter  of  kw, 
e  should  not  be  held  boand  by  limitations  of  which  he  bad  no 
knowledge,  and  to  which,  therefore,  he  did  not  asseut,  especially 
where,  as  in  this  case,  the  purchaser  was  unable  to  read  the  English 
langua^,  and  was  ignorant  not  only  of  the  printed  matter  on  the 
ticket,  but  of  the  ways  of  business  in  this  country. 

Since  the  decisions  of  the  courte  on  this  subject  are  not  entirely 
harmonious,  I  rule  upon  this  question  not  without  some  hesitation ; 
but  for  the  purposes  of  this  trial,  and  subject  to  review  by  the  fnll 
bench,  if  a  review  shall  become  necessary,  I  instruct  you  upon  the 
undisputed  facts,  as  developed  on  this  bi-anch  of  the  case,  that  the 
plaintiff  was  not  bound  by  the  special  terms  and  conditions  printed 
on  these  tickets ;  and  that  whatever  legal  rights  he  may  have  ac- 
quired by  his  purchase  of  the  tickets  are  unaSected  by  those  condi- 
tions. The  question  is  then  presented,  did  the  agent  of  the  de- 
fendant company,  by  express  verbal  contract,  undertake,  in  defend- 
ant's behalf,  with  the  person  who  purchased  these  tickets,  to  safel; 
carry  the  baggage  in  question  to  Weyauwega, — a  point  confessedly 
beyond  the  termination  of  the  defendant's  line, — and  there  deliver 
DUTY  A8  TO  D«.  it  to  thc  owucrs  ?  The  law  relating  to  this  branch  of 
TO^mr^Sro  the  case,  at  least  in  the  federal  courts,  is  this :  If  a  rail- 
""^  road  company,  whose  road  connects  with  other  roads, 

receives  goods  for  transportation  beyond  the  termination  of  its  own 
line,  its  duty  is  to  deliver  safely  the  goods  to  the  next  connecting 
line, — the  next  carrier  on  the  route  beyond.  The  common  law 
imposes  no  greater  duty  than  this.  If  more  is  expected  from  the 
company  receiving  the  shipment,  thei*e  must  be  a  special  agree- 
ment for  it.  Each  road,  confining  itself  to  its  conmion-law  liability, 
is  only  bound,  in  the  absence  of  a  special  contract,  to  safely  carry 
over  its  own  route,  and  safely  to  deliver  to  the  next  connecting 
carrier;  but  any  one  of  the  companies  may  agree  that  its  liability 
shall  extend  over  the  whole  route.  In  the  absence  of  a  special 
agreement  to  that  effect,  such  liability  will  not  attach.  Mynek  v. 
Michigan  Cent.  R.  R.  Co.,  107  U.  S.  106.  If,  therefore,  the  de- 
fendant in  this  case,  the  New  York,  Lake  Erie  &  Western  R  R 
Co.,  carried  the  baggage  in  question  safely  to  Chicago  and  there 
delivered  it  to  the  next  carrier  in  the  line,  the  Chicago,  Milwaukee 
&  St.  Paul  R.  R.  Co.,  then  it  performed  its  whole  duty,  unless  it 
specially  agreed  with  the  owners  of  the  baggage  in  New  York  that 
it  would  carry  the  baggage  through,  or  would  undertake  or  be  re- 
sponsible for  its  carriage  through  to  its  final  destination.  Did  the 
defendant  so  contract  with  the  owners  of  this  baggage  t  If  it  did 
not,  then  it  performed  its  whole  duty  if  it  delivered  the  property 
safely  to  the  next  carrier  in  Chicago. 

Now,  the  question  of  fact  for  you  to  determine  is,  did  the  de- 
fendant make  such  a  special  agreement  with  these  parties  when 
they  purchased  their  tickets  ?    Such  an  agreement  ought  not  to  be 
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inferred  from  doubtful  expressions  or  loose  lan^na^,  Ammprr  as 
bat  only  from  clear  and  satisfactory  evidence.  If,  For  mm^"^  "^" 
example,  I  go  to  the  agent  of  a  railroad  company  in  New  York, 
and  ask  him  if  he  can  sell  me  tickets  for  myself  and  baggage  over 
his  line  of  road  and  other  connecting  lines  to  Ashland,  Wisconsin, 
and  he  says  he  can,  and  he  sells  me  such  tickets,  and  that  is  all 
there  is  of  the  transaction,  I  think  that  would  not  be  sufficient  of 
itself  to  establish  a  contract  on  the  part  of  the  New  York  company 
for  the  safe  carriage  of  my  baggage  beyond  its  own  line.  Of 
coarse,  the  sale  of  through  tickets  is  a  fact  that  may  be  taken  into 
account  in  determining  what  the  undertaking  of  the  company 
issuing  the  tickets  is ;  but  such  facts  and  circumstances  growing 
oat  of  the  negotiations  of  the  parties,  or  otherwise  arising,  ought  to 
be  shown  as  disclosing  an  understanding  and  agreement  on  both 
sides  that  the  company  selling  the  tickets  undertook  to  be  respon- 
sible for  the  safety  oi  the  baggage  over  other  lines  of  road  than  its 
own  through  to  its  ultimate  destination.  Now,  in  view  of  what 
transpired  between  these  parties  and  the  agent  in  New  York,  in 
view  of  all  the  facts  and  circumstances  attending  the  purchase  of 
the  tickets,  did  or  did  not  the  defendant  so  undertake  and  a^ree  ? 
If  yoa  find  that  such  was  the  agreement  or  undertaking  oi  the 
defendant,  then  your  verdict  should  be'  for  the  plaintiff,  u  you  do 
not  so  find,  then  your  verdict  should  be  in  favor  of  the  defendant. 

If  yon  should  find  for  the  plaintiff,  the  next  question  to  be  de- 
termined is,  what  is  the  extent  of  the  defendant's  liability  !  For 
the  loss  of  what  goods  is  the  plaintiff  entitled  to  be  compensated, 
if  entitled  to  recover  at  all  ?  The  box  in  question  contained  a 
variety  of  articles,  all  of  which  have  been  fuUv  enumerated  by  the 
witness  testifying  on  the  subject,  and  which  at  the  time  of  the 
loss  were  owned  by  different  persons, — some  by  the  plaintiff,  others 
by  different  members  of  his  family,  and  still  others  by  Schelongow- 
sky.  The  plaintiff  has  produced  in  evidence  an  assignment  to 
himself  from  the  other  parties  in  interest  of  all  claims  and  rights 
of  action  accruing  to  them  on  account  of  the  loss  of  such  of  the 
enumerated  articles  as  belonged  to  them  respectively.  I  do  not 
understand  the  validity  of  this  assignment  to  be  questioned,  and  so 
the  plaintiff  stands  here  as  the  sole  claimant  for  the  entire  loss. 

Tne  plaintiff's  claim  must  be  limited  to  bagsa^.  But  the  ques- 
tion is,  what  is  baggage  ?  The  rule  on  this  subject  can  B^oaAaa  dm- 
only  be  stated  in  general  terms.  The  question  what  "^"^ 
articles  come  within  the  rule  is  to  be  determined  by  the  jury  ac- 
cording to  the  circumstances  of  the  case.  Baggage,  of  course,  in- 
cludes wearing-apparel,  and  this  is  not  limited  to  such  apparel  only 
as  the  traveller  must  necessarily  use  on  his  journey.  Begu*d  being 
bad  to  the  condition  in  life  of  these  parties,  the  plaintm  may  re- 
cover— ^if  entitled  to  recover  all — ^for  the  loss  of  all  such  wearing- 
apparel  as  these  people  had  provided  for  their  personal  use,  and  as 
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it  woald  be  necessary  or  reasonable  for  them  to  use  after  their 
arrival  and  settlement  in  this  comitry.  And  so  I  think  that  cloth 
not  yet  made  into  garments,  but  wliich  they  may  have  prociired  for 
manufacture  into  wearing-apparel,  and  which  they  intended  to 
make  such  use  of,  to  a  reasonable  amount,  may  properly  be  in- 
cluded as  part  and  pai*cel  of  their  wearing-apparel.  So,  too,  these 
parties  had  the  right  to  carry  as  baggage  such  jewelry  and  personal 
ornaments  as  were  appropriate  to  their  wardrobe,  rank,  and  social 
position,  but  no  further.  As  to  bedding  and  bed-furnishings  not 
intended  for  use  on  the  journey, — curtains,  table-cloths,  and  covers, 
books,  pictures,  and  albums, — they  come  under  the  head  of  house- 
hold goods,  and  not  personal  baggage,  and  cannot  be  recovered  for^ 
and  must  be  excluded  from  your  consideration,  unless  you  find  that 
the  agent  of  the  defendant  company,  when  he  sold  the  tickets,  waa 
informed  or  understood  that  the  baggage  which  was  to  be  carried 
with  the  passengers  included  articles  of  this  character.  Of  ooorse, 
if  the  defendant  was  informed  that  this  box  contained  household 
goods  as  well  as  wearing-apparel,  or  had  good  reason  to  understand 
and  know  that  such  was  the  fact,  and  then  consented  to  accept  the 
property  as  bagga^  under  check,  if  liable  at  all,  it  is  liable  thei'e- 
lor  the  same  as  U>r  wearingTapparel,  otherwise  not  So,  too,  the 
painter's  utensils  and  drawings  and  the  tailor's  utensils  enumerated 
m  the  list  of  articles  lost  cannot  be  included  as  baggage ;  and  for 
the  loss  of  this  property  the  plaintifi  is  not  entitled  to  recover  un- 
less it  is  made  to  appear  that  the  defendant  knew  or  understood 
that  such  articles  were  in  the  box  and  accepted  them  as  bagga^. 

If  your  conclusion  shall  be  that  under  the  evidence  the  plaintiff 
daxaoks  roB  is  entitled  to  recover,  you  will  consider  this  question  of 
BAooAOB  LOOT,  y^i^^^  constitutcd  thc  baggage  of  these  parties  with  care, 
and  within  the  limitations  I  have  stated ;  and  in  determining  the 
amount  of  the  recovery  you  will  ascertain  what  was  the  fair  and 
reasonable  value  of  the  articles  for  which  the  plaintiff  should  be 
compensated.  This  value  will  depend  upon  the  age  and  character 
of  tlie  articles,  and  the  use  for  which  they  were  intended.  Of 
coni-se  the  question  is  not  what  they  could  have  been  sold  for  in 
money,  but  what  was  their  fair  and  reasonable  value  for  use  to  the 
parties  who  owned  them  at  the  time  of  their  loss. 

The  jury  rendered  a  verdict  for  plaintiff,  and  on  motion  for  a 
liew  trial,  argued  before  the  circuit  and  district  judges,  the  fore- 
going instructions  to  the  jury  were  approved. 

Limiting  Liability  for  Baggage. — The  question  whether  a  railway  company 
has  limited  its  liability  for  oagffage  is  one  of  evidence.  Leaving  out  of  con- 
sideration limitations  of  liability  for  negligence,  the  question  is;  Has  the 
baggage-owner  been  notified  of  the  proposed  limitation  by  the  company,  tnd 
has  he  agreed  thereto?  If  he  has,  then  a  valid  limitation  of  liability  btf 
been  created. 

The  first  thing,  therefore,  for  railway  companies  desirous  of  so  limiting 
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their  liability  to  do  is  to  notify  the  passenger  of  the  nature  and  extent  of  the 
limitation.  Of  course  this  may  be  aone  by  the  ticket  agent  personally  and 
verbally,  telling  the  purchaser  of  a  ticket  that  the  company  limits  its  liability 
for  ba^age  and  requires  him  to  agree  to  such  limitation ;  and  sometimes  it 
may  be  done  by  notice  posted  up  or  printed  on  the  tickets  issued. 

The  second  thing  is  to  secure  the  assent  of  the  passenger  to  the  contract 
of  limitation.  If  he  consents  expressly,  either  orally  or  in  writing,  there  is 
obviously  a  completed  contract— a  proposition  on  one  side  and  the  accept- 
ance thereof  on  the  other;  and  in  some  cases  assent  may  be  inferred.  The 
cases  with  reference  to  these  two  matters,  the  proposition  to  limit  and  the 
acceptance  thereof,  may  be  easily  grouped. 

1.  The  proposition  to  limit.  This  must  be  in  a  language  that  the  traveller 
can  understand.  Therefore  a  notice  of  a  limitation  of  liability  given  in 
English  to  a  German  who  could  not  understand  English  was  held  insufficient 
in  Camden,  etc.,  R.  R.  Co.  v.  Baldauf,  16  Pa.  St.  67,  in  which  the  court  said: 
*'The  plainti£E  is  a  German,  wholly  ignorant  of  the  English  language.  It  is 
therefore  the  case  of  a  passenger  uninformed  of  the  terms  and  conditions  of 
the  notice  appended  to  the  ticket  on  which  the  defendants  rely  for  protec- 
tion. ...  It  in  truth  would  be  absurd  to  hold,  under  the  circumstances,  the 
company  exempted  from  their  common-law  responsibilities  on  the  foot  of  a 
speciaL  or  express  contract,  when  he  was  ignorant  of  the  terms  of  the  pro- 
posed agreement.  Granting  that  tickets  in  any  case,  without  more,  may  be 
•considered  as  evidence  of  a  special  agreement,  it  is  surely  not  exacting  too 
much  to  require  the  carrier  to  have  his  tickets  printed  and  his  advertisements 
made  in  a  language  which  the  passenger  can  understand,  or  that  he  should 
be  required  to  explain  to  him  the  nature. and  effect  of  the  proposed  agree- 
ment."    But  see  Fibel  o.  Livingston,  64  Barb.  N.  T.  179. 

In  some  cases  the  ticket  itself  is  notice  enough  of  a  proposition  to  limit 
liability  printed  thereupon.  This  was  so  decided  with  reference  to  a  steam- 
ship ticket  in  Steers  V.Liverpool,  etc.,  Co.  67  N.  Y.  1.  So  also  as  to  commu- 
tation tickets.  Cresson  v.  Phila.,  etc.,  R.  R.  Co.,  11  Phila.  597;  s.  c,  83 
Leg.  Int.  363. 

2.  Acceptance  of  the  proposition.  Of  course  acceptance  may  be  express, 
but  it  is  the  cases  wherein  tne  acceptance  of  the  proposal  to  limit  liability 
has  been  sought  to  be  implied  that  present  difficulties.  Will  assent  be  im- 
plied from  the  retention  of  a  ticket  with  the  limitation  printed  on  it?  It 
was  decided  that  it  would  in  Steers  v,  Liverpool,  etc.,  Co.,  57  N.  Y.  1,  the 
court  considering  the  purchase  of  a  steamship  ticket  a  matter  of  more  delib- 
eration and  care  than  the  purchase  of  a  ticket  for  railway  transit,  and  that 
the  buyer  might  be  presumed  to  have  read  its  conditions  and  to  have  assented 
thereto,  so  as  to  make  them  part  of  the  contract.  So  applying  for  a  pass, 
taking  it,  retaining  it  six  or  eight  hours  before  train-time,  and  having  his 
<the  traveller's)  attention  expressly  called  to  its  terms,  and  then  actually 
riding  on  the  ticket,  is  evidence  of  assent  to  a  limitation  printed  on  the  pass. 
Perkins  v,  N.  Y.  Central,  etc.,  R.  R.  Co.  24  N.  Y.,  196.  So  assent  will  be  in- 
ferred from  the  taking,  retention,  and  constant  use  of  a  commutation  ticket. 
Cresson  v.  Phils.,  etc.,  R.  R.  Co.,  11  Phila.  597 ;  s.  c,  82  Leg.  Int.  863.  See  also 
Louisville,  etc.,  R.R.  Co.  v.  Harris,  9  Lea  (Tenn.),  80;  s,  c,  42  Am.  ftep.  668; 
Bland  9.  So.  Pac.  R.  R.  Co.,  55  Cal.  570 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  285 ;  s.  c, 
36  Am.  Rep.  50;  Hoffbauer  v.  Delhi,  etc.,  R.  R.  Co.,  52  Iowa,  342;  s.  c,  85  Am. 
Rep.  278 ;  Auerbach  9.  N.  Y.  Central,  etc. ,  R.  R.  Co.,  6  Am.  &  Eng.  R.  R. 
Cas.  334;  s.  c,  42  Am.  Rep.  290;  89  N.  Y.  281. 

But  the  courts  in  the  following  cases  refused  to  infer  assent  to  a  contract 
limiting  liability  from  the  receipt  of  a  ticket  having  a  limitation  of  liability 
printed  uj>on  it. 

Where  the  ticket  had  printed  upon  it  the  following:  ** Passengers  are  not 
allowed  to  carry  baggage  beyond  $100  in  value,  and  that  personal,  unless 
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notice  is  0.yen  and  an  extra  amount  paid  at  the  rate  of  a  price  of  a  ticket  for 
every  $500  in  value.''  On  the  journey  one  of  the  trunks  was  lost,  containing 
wearing-apparel  and  articles  of  ordinary  baggage  to  the  value  of  $690,  and 
other  property  to  the  value  of  $730.  Heldj  that,  notwithstanding  the  memo- 
randum printed  on  the  ticket,  the  plaintifE  is  entitled  to  recover  the  value  of 
his  trunk,  and  of  such  portion  of  the  contents  as  is  ordinarily  known  and 
carried  as  traveller's  baggage,  although  worth  more  than  $100,  and  though 
nothing  extra  was  paid  for  baggage  exceeding  that  sum  in  value.  Nevins 
9.  Bay  State  Steamboat  Co.,  4  Bosw.  N.  Y.  226. 

A  passenger  bought  a  ticket  to  a  place,  but  desired  to  ''stop  oyer^^  en  route 
at  an  intermediate  point.  The  ticket  had  printed  on  it,  '*  Good  for  this  day 
only,"  but  the  ticket  ag^nt  assured  the  passenger  that  the  conductor  would 
issue  a  **  stop-over  check."  This,  the  conductor,  in  obedience  to  orders 
from  his  superiors,  refused  to  do,  but  left  the  ticket  in  possession  of  the  pas- 
senger, who  '^stopped  over,"  and,  proceeding  on  his  journey  at  a  later  day, 
presented  it  to  the  conductor,  who  refused  to  accept  it  and  demanded  fare. 
This  was  refused  and  the  passenger  ejected.  Hela^  that  the  ticket  was  not 
the  sole  evidence  of  the  contract  to  carry  the  passenger,  but  that  evidence 
of  the  conversation  with  the  ticket  agent  might  be  introduced,  under  which 
the  passenger  had  a  right  to  stop  over,  and  might  recover  for  his  expulsion, 
Bumham  v.  Grand  T.  K.  R.  Co.,  63  Me.  298. 

Defendant's  agent  came  into  a  railway  car  in  which  plaintiff  was  travelling 
and  called  for  baggage.  He  received  the  check  for  plaintifl's  trunk,  with 
directions  as  to  its  delivery,  and  marked  on  a  blank  receipt-the  date,  number 
of  check,  and  place  of  delivery,  which  he  handed  to  plaintiff,  without  any- 
thing being  said  as  to  its  contents.  The  car  was  dimly  lighted  so  that 
plaintiff  from  where  he  sat  could  not  have  read  the  receipt,  and,  without 
looking  at  it  or  reading  it,  he  put  it  in  his  pocket.  The  receipt  was  marked 
upon  the  margin,  ^'Domestic  bill  of  lading,"  and  purported  to  be  a  contract 
relieving  defendant  from  or  limiting  its  liability  in  certain  specified  cases,  and 
in  particular  limiting  its  liability,  save  in  case  of  a  special  contract,  to  $100^ 
The  court  refused  to  charge  that  the  delivery  of  the  receipt  created  a  con- 
tract for  the  carriage  of  the  trunk  under  the  terms  printed  thereupon,  and 
limited  defendant's  liability  to  amount  specified,  but  submitted  the  questiob 
to  a  jury.     Madan  «.  Sherard,  78  N.  Y.  880. 

The  plaintiff's  daughter,  accompanied  bv  another  young  girl,  delivered  » 
check  for  a  trunk  to  a  transfer  company  in  New  York,  wim  directions  to- 
carry  it  to  her  home  in  Brooklyn.  She  was  about  to  leave  the  office,  when, 
at  her  companion's  suggestion  that  she  ought  to  have  a  receipt,  she  returned 
to  the  desk,  and  demanded  one  of  the  clerk,  who  handed  her  a  receipt,  in 
which  it  was  stipulated  that  the  company  should  not  be  liable  to  an  amount 
exceeding  $100,  unless  a  special  contract  was  made.  The  trunk  and  con- 
tents were  worth  $300,  but  nothing  was  said  as  to  its  value ;  neither  did  she 
read  the  receipt  or  see  the  contents  until  after  the  loss  of  the  trunk.  JBeld, 
that  the  notice  was  ineffectual.     Woodruff  v,  Sherard,  9  Hun-(N.  Y.),  822. 

Another  case  decides  that  there  is  no  presumption  of  law  that  a  piussenger 
on  a  raihoad  has  read  a  notice  limiting  the  liability  of  a  railroad  company 
for  baggage,  printed  on  the  back  of  a  passenger's  check,  delivered  with  hi» 
ticket,  and  having  on  its  face  the  words  *'Look  on  the  back  I"  whereon 
notice  of  such  limitation  of  liability  was  printed  in  small  type.  Nor  is  there 
any  presumption  of  notice  of  similar  limitations  contained  in  placards  posted 
in  the  cars.  But  the  court  expressly  refrained  from  adjudicating  *'  upon  the 
broader  question,  whether  a  limitation  of  the  liability  of  a  railroad  company 
as  to  the  amount  and  value  of  the  baggage  of  passengers  transported  on  the 
road  may  not  be  effectually  secured  by  the  delivery  of  a  ticket  to  the  passen* 
ger,  so  printed  in  large  and  fair  type,  on  the  face  of  the  ticket,  that  no  one 
could  read  the  part  of  the  ticket  indicating  the  place  to  which  it  purports  to 
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entitle  him  to  be  conveyed  without  also  having  brought  to  Mb  notice  the 
fact  of  limitation  as  to  liability  for  his  baggage/'  Malone  v.  Boston  &  W. 
R  R.  Co.,  12  Gray  (Mass.),  388. 

The  agent  of  an  expressman  entered  a  railway  coach,  took  up  the  check 
of  a  passenger  desiring  his  valise  delivered,  and  gave  such  passenger  a  receipt 
for  the  check,  having  a  special  contract  limiting  the  expressman's  liability 
printed  on  one  side  of  such  receipt.  The  special  contract  was  printed  in 
very  small  type  on  the  side  of  the  receipt,  and  the  passenger  could  not  read 
it  in  the  dimly  lighted  car.  Hddf  that  the  acceptance  of  it  did  not  make  it 
a  contract  between  himself  and  the  expressman.  The  court  expressly  dis- 
tinguished such  a  receipt  from  a  bill  of  lading.  As  to  bills  of  lading  and 
other  commercial  instruments  of  like  character,  it  has  been  held  that  persons 
receiving  them  are  presumed  to  know,  from  their  uniform  character  and  the 
nature  of  the  business,  that  they  contain  the  terms  upon  which  the  property 
is  to  be  carried.  But  checks  for  baggage  are  not  of  that  character,  nor  is 
such  a  card  as  was  delivered  in  this  instance.  It  was,  at  least,  equivocal  in 
its  character.  In  such  a  case  a  person  is  not  presumed  to  know  its  contents 
or  to  assent  to  them.  Blossom  «.  Dodd,  48  N.  T.  264.  In  Hopkins  ^..West- 
cott,  6  Blatchf .  (TJ.  S.)  64,  A,  a  passenger  on  a  railroad,  delivered  to  an  ex- 
pressman a  metallic  check  which  he  hs^  received  for  his  trunk,  as  baggage, 
so  that  the  expressman  might  obtain  the  trunk  and  deliver  it  at  the  residence 
of  A,  who  received  from  the  expressman  at  the  time  a  piece  of  paper  on 
which  the  number  of  the  check  was  indorsed,  and  which  contained  a  printed 
notice  that  the  expressman  would  ^'  not  become  liable  for^nerchandise  or 
jewelry  contained  in  baggage  received  upon  baggage-checks,  nor  for  loss  by 
fire,  nor  for  an  amount  exceeding  $100  upon  any  article,  unless  specially 
agreed  for  in  writing  on  this  check  receipt,  and  the  extra  risk  paid. therefor. 
And  the  owner  hereby  agrees  that  Westcott  Express  Co.  shall  be  liable  only 
as  above."  It  was  held  that  A  was  chargeable  with  actual  notice  of  the 
contents  of  this  paper,  and  bound  thereby.  But  the  court  evidently  was 
unwilling  to  allow  this  ruling  to  release  the  expressman  from  liability  for 
the  value  of  the  baggage  in  excess  of  f  100,  for  it  held  that  the  words  **  any 
article''  did  not  mean  the  trunk  or  piece  of  baggage  and  its  entire  contents 
in  gross,  but  meant  any  article  contained  in  the  piece  of  baggage,  and  there 
being  no  single  article  worth  more  than  f  100,  judgment  was  rendered  for 
the  value  of  all  the  articles  together,  aggregating  $700. 

In  the  United  States  courts  this  rule  has  always  been  very  strongly  laid 
down.  Thus,  in  The  Pacific,  Deady  (U.  8.),  17,  it  was  declared  that  in  the 
federal  courts,  while  the  rule  is  that  a  common  carrier  may  limit  his  liability, 
except  for  negligence,  by  express  agreement,  nothing  short  of  an  express 
stipulation  wfll  constitute  such  an  agreement.  It  must  not  depend  upon  im- 
plication or  inference  or  conflicting  evidence,  and  mere  notice  to  the  ship- 
per is  not  sufficient.  Where  the  drayman  of  the  shipper,  on  the  delivery  of 
a  package,  takes  a  receipt  from  the  freight  clerk  of  tne  ship  for  the  same, 
marked  **  not  accountable  for  contents,"  this  of  itself  does  not  constitute  an 
ajB^eement  limiting  the  carrier's  liability ;  it  is  not  a  mere  ex  parte  proposi- 
tion on  the  part  of  the  carrier  after  receiving  the  package,  to  which  there 
must  be  direct  and  unequivocal  evidence  of  the  assent  of  the  shipper  to  ex- 
onerate the  carrier.  See  also  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank, 
6  How.  (U.  S.),  844;  and  Raihroad  Co. «.  Manufg Co.,  16  Wall.  (U.  8.),  818. 
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McCoBMicK,  Kespondent, 

V, 

The  Pennstlvaiha  Central  R.  R.  Co.,  Appellant. 

{^New  York  Eeports,  65.) 

Li  an  action  for  an  alleged  conversion  of  certain  trunks  and  their  contents, 
it  appeared  that  plaintiff,  with  his  family  and  baggage  (nine  trunks),  went 
to  defendant's  depot  to  take  passage  to  Chicago.  The  baggage-master  de- 
manded an  additional  sum  for  extra  baggage,  and  refused  to  deliver  checks 
unless  it  was  paid.  Plaintiff  refused  to  pay  and  demanded  his  baggage, 
which  the  bageage-master  refused  to  deliver  for  the  alleged  reason  that  it 
had  been  placed  in  the  bagga^-van  in  such  a  position  as  to  make  it  incon- 
venient or  impossible  to  redeliver  it  in  time  for  the  train  to  depart  on  sched- 
ule time.  Plaintiff's  evidence,  however,  tended  to  show  that  the  baggage 
was  in  plain  sight  and  accessible  in  the  van,  and  that  there  was  sufficient 
time  to  remove  it.  Plaintiff  refused  to  take  passajs^e  and  left  the  baggage 
in  defendant's  possession.  The  next  day  plaintiff  called  on  defendant's 
president,  who  promised  that  the  baggage  should  be  stopped  at  Pittsburg 
and  delivered  to  plaintiff  there,  and  e;ave  the  latter  an  order  authorizing  him 
to  receive  it  without  checks ;  he,  with  his  family,  thereupon  took  passage  on 
defendant's  road  for  Chicago ;  on  arriving  at  Pittsburg  he  applied  to  defend- 
ant's baggage-master  for  his  baggage,  but  was  informed  that  it  had  gone  on 
to  Chicago.  The  baggage-  master  gave  him  an  order  directing  the  agent  at 
Chicago  to  deliver  the  baggage  to  him  on  demand.  It  arrived  at  Chicago 
that  day,  and  was  stored  in  defendant's  depot,  and  the  following  night  the 
depot  with  a  greater  portion  of  the  baggage  was  destroyed  by  fire.  Plaintiff 
stopped  over  one  train  and  arrived  at  Chicago  the  next  day.  Beld,  that  the 
facts  authorized  a  finding  of  a  conversion  of  the  baggage  at  Philadelphia, 
and  that  there  was  not,  subsequently,  such  a  renewal  of  the  relations  of  car- 
rier and  passenger,  and  such  a  resumption  of  possession  and  control  thereof 
by  defendant  as  constituted  a  waiver  of  any  claim  except  for  nominal  dam- 
ages for  such  conversion ;  that,  assuming  the  original  wrongful  conversion,  a 
duty  rested  upon  defendant,  if  it  desired  to  escape  liability,  to  replace  in  the 
actual  custody  and  possession  of  plaintiff  the  property  wrongfully  taken 
from  him. 

McCormick  v,  P.  C.  R.  R.  Co.  (80  N.  T.  858),  distinguished. 

Plaintiff  and  his  wife  were  married  in  Illinois  in  1858.  By  a  statute  of 
that  State,  passed  in  1862,  it  is  enacted  that  the  separate  property  of  a 
married  woman,  and  property  acquired  by  her  in  good  faith  during  cover- 
ture, from  any  person  other  than  her  husband,  shall  remain  her  sole  and 
separate  property.  A  portion  of  the  property  destroyed  consisted  of  articles 
of  clothing  and  ornaments  of  the  wife,  given  to  her  by  plaintiff  prior  to  the 
passage  of  said  act.     Heldy  that  plaintiff  was  entitled  to  recover  therefor. 

A  party  to  an  action  is  not  estopped  from  contradicting  the  testimony  of 
an  adverse  witness  on  a  material  point  in  issue,  by  the  fact  that  upon  two 
former  trials  of  the  action  the  same  testimony  was  given  and  was  not  con- 
tradicted by  him.  The  fact  simply  is  to  be  taken  into  account  by  the  jury  In 
considering  the  weight  and  credibility  of  the  evidence. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department^  entered  upon  an  order  made 


BAGOAGB— OOlinrEBSIOK— ^TENDBB.  297 

June  ly  1883,  which  afSrmed  a  judgment  in  favor  of  plaintiff,  en- 
tered upon  a  verdict  and  affirming  an  order  denyins:  a  motion  for  a 
new  tnai. 

This  action  was  brought  for  the  alleged  conversion  of  cei*tain 
trunks  and  their  contents,  constituting  the  baggage  of  plaintiff  and 
his  family. 

It  is  reported  on  former  appeals  in  49  N.  T.  808,  and  80  Id.; 
8.  c,  2  Am.  &  Eng.  R.  R.  Cas.  635,  363. 

The  material  facts  are  stated  in  the  opinion. 

Charles  M.  Da  Costa  for  appellant. 

JSoscoe  ConMmg  for  respondent. 

RuGEB,  Oh.  J. — ^The  verdict  of  the  jury  has  determined  all  dis- 
puted questions  of  fact  in  the  case  in  favor  of  the  plaintiff,  and 
prior  adjudications  upon  former  appeals  to  this  court  have  also  set- 
tled the  principal  questions  of  law  involved  in  the  controversy.  40 
N.  Y.  303 ;  80  Id.  353.  It  was  held  upon  such  appeals  that  the  proof 
of  circumstances,  attending  the  delivery  of  his  baggage,  by  the 
plaintiff  to  the  defendant,  on  March  11,  1862,  at  Philadelphia,  and 
the  subsequent  refusal  of  the  defendant  to  redeliver  it  upon  plain- 
tiff^s  request,  was  evidence  from  which  a  jury  were  authorized  to 
find  its  conversion  by  the  defendant  at  that  time.  The  facts  upon 
which  this  proposition  was  based  have,  so  far  as  the  coktbbsiov  or 
defendant's  claim  is  concerned,  remained  substantially  ^^^^^ 
unchanged  through  the  subsequent  trials  of  the  case.  As  related 
by  the  plaintiff,  whose  testimony  has  been  approved  by  the  verdict 
of  the  jury  and  is  therefore  conclusive  upon  an  appellate  tribunal, 
they  were  substantially  as  follows:  On  March  11,  1862,  between 
10  and  11  o'clock  p.m.,  and  about  twenty  minutes  before  the 
schedule  time  for  staiting  the  train,  the  plaintiff  with  his  family 
arrived  at  the  depot  of  the  defendant  in  Philadelpliia,  with  his 
bagga^,  consisting  of  nine  pieces,  for  the  purpose  of  taking  passage 
for  Chicago.  While  there,  a  controversy  arose  between  the  de- 
fendant's baggage-master  and  the  plaintiff  with  reference  to  the 
pavment  of  an  additional  charge  for  extra  baggage.  The  plaintiff 
reiused  to  pay  it,  and  the  baggage- master  refused  to  deliver  checks 
for  the  baggage  until  it  was  paid.  The  plaintiff  several  times  de- 
manded either  the  return  of  his  baggage  or  the  delivery  of  checks 
therefor,  and  the  baggage-master  as  often  refused  to  deliver  the 
checks  until  the  additional  charge  was  paid,  or  to  return  the  bag- 
gage. The  baggage-master  testined  that  he  alleged  as  a  reason  for 
not  returning  the  baggage  that  the  train  was  about  to  start,  and  it 
had  been  placed  in  the  van  in  such  a  position  as  to  make  it  incon- 
venient or  impossible  to  reach  it  and  redeliver  it  in  season  for  the 
train  to  depart  upon  its  schedule  time ;  on  the  other  hand,  the 
plaintiff's  evidence  tended  to  show  that  the  baggage  was  in  plain 
sight  and  accessible  in  the  van,  and  that  there  was  sufficient  time  to 


298     M'OORMIOK  v.  PENNSYLVAiriA  CENTRAL  R.  B.  CO. 

remove  and  deliver  it  to  the  plaintiff  before  the  time  for  the  start- 
ing of  the  train  would  expire.     Under  these  circumstances,  the 
plaintiff  refused  to  take  passage  on  the  train,  and,  leaving  his  bag-       I 
gage  in  the  possession  of  the  defendant,  returned  to  the  hotel,  \f here       I 
he  remained  with  his  family  until  the  next  day.    The  baggage- 
master  claimed  that  he  first  refused  to  deliver  the  checks,  on  the 
ground  that  the  plaintiff  had  not  then  procured  his  tickets;  but  the 
plaintiff  testifies  that,  to  the  best  of  his  recollection,  he  had  his 
tickets  when  he  first  applied  for  checks,  and  under  the  rule  referred 
to  we  must  assume  that  his  version  of  the  transaction  has  been 
adopted  by  the  jury  as  correct.    The  morning  after  these  occur- 
rences the  plaintiff  called  on  Mr.  Thompson,  the  president  of  the 
defendant,  and  explained  the  transactions  of  the  previous  evening 
to  him.     The  conversation  resulted  in  the  plaintiff's  obtaining  an 
order  authorizing  him  to  receive  his  baggage  at  Pittsburg  from  the 
defendant's  agent  there,  without  the  necessity  of  producm?  checks 
therefor,  and  a  promise  on  the  part  of  the  defendant  that  it  vonld 
cause  the  baggage  to  be  stopped  at  Pittsburg  and  delivei-ed  to  him 
upon  demand.     The  plaintiff  with  his  family  thereafter  took  pas- 
sage on  the  defendant's  train  for  Chicago,  and  started  upon  their 
journey  the  evening  of  March  12.     On  arriving  at  Pittsburg  the 
following  day,  he  applied  to  the  defendant's  baggage-agent  for  his 
baggage,  but  was  informed  that  by  some  inadvertence  it  had  not 
been  taken  off  on  its  arrival  there,  but  had  gone  on  to  Chicago. 
The  baggage-master  then  indorsed  an  order  upon  a  copy  of  that 
addressed  to  him,  directing  the  baggage-agent  at  Chicago  to  deliver 
the  baggage  in  question  to  the  plaintiff  on  demand  at  that  place 
without  checks.    The  plaintiff's  family  continued  their  passage  to 
Chicago  on  the  same  train,  but  he  himself  laid  over  for  one  train 
at  some  place  on  the  route,  and  did  not  arrive  at  his  destination 
until  the  14th,  after  the  destruction  of  his  baggam.     In  the  night 
following  the  18th,  the  defendant's  depot  at  Chicago  was  struck 
by  lightning;  and  set  on  fire,  and  was  consumed  with  its  contents. 
Some  small  portion  of  the  plaintiff's  baggage,  which  had  been 
stored  in  the  aepot  by  the  defendant,  was  preserved,  and  afterward 
returned  to  and  accepted  by  him. 

When  the  case  was  before  this  court  as  reported  in  the  80th  "S. 
Y.  353 ;  8.  c,  2  Am.  &  Eng.  B.  B.  Cas.  636,  the  facts  were  in 
some  material  respects  different  from  those  now  appearing,  and  it 
was  held  upon  the  case  then  presented  that  the  snbs^uent  n^tia* 
tions  and  agreements  taking  place  between  the  plaintiff  and  de> 
f endant  as  to  a  redeliverv  of  the  baggage  at  Pittsburg,  and  when 
those  arran^ments  failed,  its  continued  transportation  to  Chicago, 
the  ori^naT  place  of  its  destination,  sanctioned  and  approved  07 
the  plaintiff,  constituted  a  resumption  of  the  control  of  the  bag- 
gage by  him,  and  a  renewal  of  the  relations  of  passenger  and 
carrier  previously  existing  between  the  parties  whicn  relieve  the 
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defendant  from  anj  liability  for  its  original  conversion,  except  for 
nominal  damages. 

Upon  tlie  last  trial  the  case  was  conducted  by  the  plaintiff  upon 
the  theory  of  such  a  change  in  the  proof  as  to  the  circumstances 
following  the  original  conversion  as  precluded  any  assumption  that 
he  had  recovered  possession  or  control  of  his  baggage,  or  had  re- 
SQined,  with  the  defendant,  the  relations  existing  between  a  pas- 
senger with  his  baggage  and  a  carrier  at  any  time  after  the  alleged 
conversion  by  the  defendant.  Evidence  was  given  by  the  plaintiff 
controverting  the  principal  circumstances  upon  which  the  ruling 
of  this  eourt  in  the  80th  of  N.  Y.,  in  respect  to  the  waiver  of  the 
cause  of  action,  was  based,  and  tending  to  show  that  he  never 
exercised  any  control  over  his  baggage,  or  resumed  his  relations  as 
a  passenger  with  the  defendant,  at  any  time  after  the  original  con- 
version. At  the  conclusion  of  the  plaintiff's  evidence  no  motion 
to  nonsuit  was  made,  or  question  raised  by  the  defendant  as  to 
the  plaintiff's  right  to  recover  upon  the  case  as  then  made.  The 
defendant,  however,  thereafter  gave  evidence  tending  to  show 
that  at  plaintiff's  request  it  gave  orders  to  have  the  baggage  taken 
off  the  cars  at  Pittsburff  when  the  train  arrived  there,  and  for  its 
deUvery  to  the  plaintiff,  and  that  he  consented  to  accept  it  there, 
and  received  an  order  from  defendant's  general  baggage  agent  at 
Philadelphia  upon  its  baggage  a^ent  at  rittsburg  directing  nim  to 
deliver  such  baggage  to  the  plaintiff  upon  request  without  re- 
miiring  the  production  and  delivery  of  checks  therefor  by  him. 
The  defendant  gave  further  proof  tending  to  show  that  the  plain- 
tiff had  subsequently  countermanded  the  direction  to  stop  the  bag- 
gage at  Pittsburg,  and  requested  that  its  transportation  be  con- 
tinned  to  Chicago,  and  when  he  learned  that  it  had  not  been  taken 
off  the  train  at  JPittsburg  he  expressed  his  approval  of  the  course 
pursued  by  the  defendant  in  forwarding  the  baggage.  The  plain- 
tiff's evidence  in  rebuttal  tended  to  show  that  he  accepted  defend- 
ant's offer  to  redeliver  the  baggage  to  him  at  PittSDurg  on  his 
arrival  there,  but  contradicted  the  proof  that  he  countermanded 
the  request  for  its  delivery  there,  or  ever  authorized  or  approved 
its  continued  transportation  to  Chicago. 

Upon  this  contradictory  and  conflicting  evidence  the  trial  court 
sabmitted  the  question  to  the  ji;ry  in  language  em-  WAivsBOFooir- 
braced  in  a  request  of  the  defendant  to  determine  the  ▼""•'o^-^ 
tmtli  of  the  matter,  and  whether  there  had  been  such  a  counter- 
mand of  the  order  to  stop  the  baggage  at  Pittsburg,  and  approval 
of  its  continued  transportation  to  Chicago,  as  constituted  a  waiver 
of  the  original  conversion,  and  charged  them  if  they  should  credit 
the  testimony  of  the  defendant's  witnesses  the  plaintiff  would  be 
estopped  from  claiming  that  his  baggage  was  converted  at  Phila- 
delphia. The  charge  was  quite  as  ravorable  to  the  defendant  on 
the  facts  as  it  was  entitled  to,  but  the  verdict  was  for  the  plaintiff. 
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Several  grounds  are  now  urged  by  the  appellant  for  a  revei-sal 
of  the  judgment  entered  upon  such  verdict  which  we  will  briefly 
notice.  The  several  exceptions  taken  to  the  refusal  of  the  coart 
to  charge  the  various  propositions  made  by  the  defendant,  based 
upon  the  assumption  that  there  was  not  sufficient  evidence  of  a 
conversion  of  tne  plaintifPs  property  by  the  defendant  in  the 
EyiDucK  or  transactions  occurring  between  its  baggage-master  and 
coNrraaoH.  ^jj^  pkintiflE  at  Philadelphia,  on  the  11th  of  March,  to 
authorize  a  verdict  for  the  plaintiff,  are  untenable.  The  case  ia 
much  more  favorable  on  this  appeal  for  the  plaintifPs  claim,  in  re- 
spect to  such  conversion,  than  it  has  ever  before  appeared ;  and  if 
it  was  proper  now  to  re-examine  the  grounds  upon  wnich  the  claim 
is  foundea  we  should  feel  constrained  to  arrive  at  the  same  con- 
clusion upon  that  question  which  was  reached  by  tlie  court  upon 
the  former  appeals.  A  quite  sufficient  reason  for  tne  result  reached 
now  appears  in  the  evidence  given  for  the  first  time  on  the  last 
trial  as  to  the  practicability  of  the  deliveiy  of  the  baggage  to  the 
plaintiff  by  the  baggage-master  at  Philadelphia  when  its  retnm 
was  demanded  of  him.  This  evidence  tends  to  deprive  the  defen- 
dant of  any  excuse  for  its  conduct  in  refusing  to  return  the  baggage, 
and  renders  the  verdict  of  the  jury,  on  the  question  of  a  conversion, 
unassailable  upon  any  ground  now  available  to  the  defendant 

We  are  also  of  the  opinion  that  the  defendant's  several  i-equests 
to  charge  that  the  evidence  of  the  negotiations  had  between  the 
plaintiff  and  defendant  on  the  12th  of  March,  and  the  subsequent 
Renewal  oFiw-  conduct  of  the  plaintiff  relating  to  his  baggage,  was 
mto'^aSd  pS-  such  a  renewal  oi  the  relations  of  carrier  and  passen^r 
8S1IOBB.  between  him  and  the  defendant,  and  such  a  resumption 

of  the  possession  and  control  of  his  baggage  by  the  plaintiff,  a£ 
constituted  a  waiver  of  any  claim  for  damages  on  account  of  the 
previous  conversion,  except  sucli  as  were  nominal,  were  properly 
refused  by  the  court.  The  material  facts  upon  which  the  opinion 
of  the  court  was  based  on  the  former  appeal  were  not  connrmed 
by  the  evidence  given  on  the  last  trial,  and  the  only  fact  bearing 
upon  that  question  which  we  are  now  authorized  to  consider  under 
the  verdict  of  the  jury  is  the  ineffectual  efforts  of  the  plaintiff  to 
procure  a  return  of  his  baggage  at  Pittsburg  and  Chicago.  The 
evidence  now  disproves  the  idea  that  the  plaintiff  had  any  possesion 
or  control  of  his  baggage  after  he  originally  pai*ted  with  it  to  the 
defendant,  or  that  his  subsequent  transportation  over  the  defen- 
dant's road  had  any  relation  to  the  previous  attempt  to  secure  such 
transportation. 

The  case,  as  now  presented,  shows  an  original  wrongful  detention 
of  the  plaintiff's  property  by  the  defendant,  and  a  defeat,  through 
LiABzuTT  roB  the  negugent  or  wilful  misconduct  of  the  defendant 
▼■^^"  cKw-  ^^^  .^  servants  in  carrying  it  beyond  the  point 
agreed  upon  for  its  redelivery,  of  every  effort  on   the  part  of 
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the  plaintiff  to  re^n  its  possession.  The  liability  incurred  by  the 
defendant  throng  its  wrongful  refusal  to  give  up  the  property  to 
the  plaintifiE  at  rhiladelphia  has  been  in  no  manner  modified  or 
changed  by  what  took  place  subsequently,  except  in  respect  to  such 

{►art  of  the  property  as  the  plaintiff  actually  received  from  the  de- 
endant  after  the  loss  at  Chicago.  Assuming  its  original  wrongful 
conversion,  as  we  must,  upon  uie  evidence,  a  duty  rested  upon  the 
defendant,  if  it  desired  to  escape  liability  therefor,  to  replace  in 
the  actual  custody  and  possession  of  the  plaintiff  the  property 
wrongfully  taken  from  him.  This,  however,  it  did  not  do  before 
its  destruction,  and  after  that  event  it  of  course  became  impossi- 
ble. The  defendant  has  therefore  failed  to  relieve  itself  of  the 
liability  originally  incurred.  The  defendant  has  also  again  attempt- 
ed to  raise  a  question  over  the  plaintiff's  right  to  recover  damages 
for  such  part  of  the  property  lost  as  constituted  the  ornaments  and 
wearing-apparel  of  his  wife.  This  claim  is  based  upon  the  ground 
that  under  the  statutes  of  Illinois,  the  place  of  plaintiff's  RgoovroT  tok 
residence,  such  property  belonged  to  the  wife,  and  an  ac-  of  wm  'low 
tion  for  its  loss  could  be  maintained  by  her  alone.  The  rSoaS?**^ 
facts  of  the  case  in  respect  to  this  question  have  not  been  materially 
cliaDged  since  the  trial,  which  was  reviewed  in  the  49th  New  York, 
303,  and  where  it  was  held  that  such  articles  constituted  a  part  of 
the  wife's  paraphernalia,  and  the  right  of  property  in  which,  under 
the  rule  oi  the  common  law,  was  in  the  nusband.  The  evidence 
tended  to  show  that  the  property  in  question  was  purchased  by  the 
plaintiff  and  given  to  his  wife  upon  their  marriage,  in  1858,  previous 
to  the  passage  of  any  statute  in  Illinois  changing  the  rule  ox  the  com- 
mon law  as  to  the  ownership  of  such  property.  The  evidence  to  this 
effect  was  positive  as  to  most  of  the  articles  in  question,  and  pre- 
sumptively so  as  to  all  of  them,  and  we  see  no  reason  for  questioning 
the  conclusion  arrived  at  by  this  court  on  the  former  appeal,  upon 
this  branch  of  the  case. 

The  appellant  also  urged,  as  a  ground  for  reversing  the  judg- 
ment, that  the  court  should  refuse  to  credit  so  much  of  the  evidence 
of  the  plaintiff  given  upon  the  last  trial  as  contradicts  the  evidence 

ffiven  by  the  deiendanrs  witnesses,  to  the  effect  that  the  plaintiff 
lad  countermanded  the  directions  to  have  his  baggage  stopped  at 
Pittsburg,  and  expressed  his  satisfaction  after  Team-  coimAoicnNa 
ing  the  fact  that  it  had  not  been  stopped,  and  had  m!"" 
been  passed  on  to  Chicago.  The  principle  of  law  upon  which 
this  claim  is  made  is  stated  in  defendant's  brief  in  these 
words:  '^It  is  not  competent,  as  matter  of  law,  for  a  party 
to  an  action  to  attempt  to  contradict  for  the  first  time,  on  the  third 
trial  of  a  cause,  the  evidence  of  an  adverse  witness  on  a  material 
point  at  issue,  given  in  such  party's  presence  on  the  two  previous 
trials."  No  authority  is  cited  to  sustain  this  proposition,  and  we 
think  none  can  be  found.    It  is  true  that  the  circumstances  uader 
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which  Buch  evidence  is  given  would  bear  strongly  upon  the  credit 
of  the  witness  testifying,  and  could  well  be  taken  into  account,  by 
the  jury  in  considermg  tJie  weight  and  credibility  of  the  evidence ; 
but  it  seems  to  ns  an  extraordinary  proposition  to  daim,  aB  matter 
of  hiw,  that  the  mere  omission  of  a  party  to  contradict  the  state- 
ment of  an  adverse  witness  under  such  circumstances  would  author- 
ize the  court  wholly  to  disre^rd  his  evidence. 

It  further  appe^  in  this  case,  however,  that  the  plaintiffs 
omission  to  contradict  this  evidence  on  the  previous  trials  was  ex- 
plained by  other  evidence  in  a  manner  entirely  inconsistent  with 
ms  truth  and  integrity. 

We  see  no  error  occurring  on  the  trial  which  authorizes  a  revml 
of  the  judgment  appealed  from,  and  it  should,  therefore,  be  afiirmei 

All  concur. 

Judgment  aflirmed. 
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V. 

Wasrbn. 
(Adwnee  (Tom,  Wyoming.    April  21,  1885.) 

Under  the  Code  of  Wyoming,  compiled  laws,  page  45,  sedtai  91,  a  dafiea- 
dant  has  the  right  to  plMd  any  number  of  defences  which  are  not  inconidrtent 
in  fact ;  and  in  determining  this  right  two  statements  should  never  be  held 
inconsistent  if  both  ma^  be  true.  On  the  trial  the  defendant  may  avul  him- 
self of  each  defence  which  he  may  property  set  forth  in  his  answer,  and  will 
not  be  concluded  from  provinff  the  truth  of  one  plea  by  any  implied  adniii- 
aions  contained  in  another,  or  l>y  implication  of  law  arising  therefrom. 

A  common  carrier,  who  has  received  the  baggage  of  a  paaaenger  for  truu- 
portation,  and  refuses  to  deliver  it  at  the  place  of  destination,  cannot  relieTe 
himself  from  liability  for  its  loss  by  tendering  the  baggage  more  than  a  yesr 
after  the  demand  therefor  was  made. 

In  case  of  loss  or  injury  to  baegage,  through  the  carrier's  fault,  the  mesfare 
of  damages  is  the  value  of  the  oasgage  at  the  place  of  destination.  In  such 
case  the  value  of  clothing  carried  as  bacgage  is  its  value  to  the  owner  for 
use,  and  not  merely  what  it  could  be  soldfor  in  money. 

EsBOB  to  the  district  court.    The  opinion  states  the  facts. 
C.  N.  Potter  for  the  plaintiff  in  error. 
W,  W.  Gorlett  for  the  defendant  in  error. 

Laoy,  0.  J. — This  action  was  brought  bv  the  defendant  in  error 
to  recover  the  value  of  a  certain  truuK  and  its  contents,  alleged  to 
FAcn.  be  his  property.    The  petition  aveiB  that  the  plaintdS 

in  error  is  a  common  carrier,  and,  as  such,  on  October  6,  1881,  re* 
ceived  the  wife  of  the  defendant  in  error  as  a  passenger  into  its 
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cans  with  the  trunk,  as  her  baggage,  containing  necessary  wearing 
apparel  of  herself  and  infant  child,  to  be  carried  from  Chicago, 
Iihuois,  to  Boston,  Massachusetts ;  bnt  that,  through  negligence, 
the  plaintiff  in  error  had  snfiEered  said  bag^ge  to  become  lost,  and, 
on  demand,  had  failed  and  refused  to  redeliver  the  same  to  the  de- 
fendant in  error. 

The  plaintiff  in  error  answered  a  general  denial,  and,  at  a  subse- 
quent term  of  court,  filed  what  is  termed  a  supplemental  answer, 
consisting  of : 

let.  A  general  denial 

2d.  A  special  plea  averring  that  subsequent  to  the  original  an- 
swer— ^to  wit,  in  February,  1883— the  plaintiff  in  error  had  tendered 
the  trunk  and  all  its  contents  in  gooa  condition  to  the  defendant 
in  error  at  his  place  of  residence  in  Cheyenne,  Wyoming ;  that  he 
had  been  at  all  times  since  said  tender  and  then  was  ready  to  de- 
liver said  property  to  the  defendant  in  error ;  and  that  said  articles, 
by  reason  of  their  weight,  bulk,  and  character,  could  not  conveniently 
be  brought  into  court. 

A  jury  trial  was  had,  resulting  in  a  verdict  for  the  defendant  in 
error,  upon  which,  after  overruling  a  motion  for  a  new  trial,  the 
court  below  entered  judgment. 

Without  considering  in  detail  the  forty-one  assignments  in  error, 
I  think  the  record  fairly  raises  these  questions : 

I.  Did  the  answer  of  the  plaintiff  in  error,  taken  as  a  whole,  con- 
dnsively  admit  the  cause  of  action  stated  in  the  petition,  excepting, 
only  the  amount  of  danvages? 

U.  Was  the  defendant  in  error,  after  action  had  been  brought 
and  after  the  original  answer  had  been  filed,  bound  to  accept,  when 
tendered,  the  property  concerning  which  the  action  was  brought, 
and  recover  oniy  for  the  detention  and  any  damage  to  the  property? 

III.  If  the  defendant  in  error  could  refuse  to  receive  the  prop- 
erty when  tendered,  was  the  measure  of  damages  the  value  of  the 
property  to  the  defendant  in  error  at  Cheyenne,  Wyoming  (his 
place  of  residence),  at  the  time  of  the  delivery  of  the  same  to  the 

Jlaintiff  in  error  at  Chicago,  Illinois,  for  transportation  to  Boston, 
[assachusetts.  This  question  of  course  assumes,  for  the  purposes 
of  the  question,  that  the  plaintiff  in  error,  as  a  common  carrier,  re- 
ceived the  bagga^  as  is  alleged  in  the  petition. 

If  the  first  and  third  questions  above  propounded  be  answered 
in  the  affirmative,  and  the  second  question  be  answered  in  the  neg- 
ative, then  the  rulings  of  the  court  below  on  the  trial  of  the  cause 
can  be  sustained,  otherwise  they  must  be  held  erroneous. 

I.  It  seems  unnecessary  to  point  out  the  radically  defective 
character  of  the  second  plea  as  an  answer  in  bar. 

The  defendant  in  error  contends  that  the  first  question  must  be 
answered  in  the  affirmative,  and  as  a  basis  for  such  an-  gwuramr^ 
swer  asserts,  and  with  much  skill  and  learning,  main- 
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tains  the  proposition  tliat  the  special  plea  modified  the  general  de- 
nial to  the  extent  of  all  admissions  contained  in  such  special  plea, 
whether  those  admissions  be  express  or  implied. 

At  common  law  double  pleading  was  iuadmissible,  bnt  the  harsh- 
ness of  that  rule  led  to  the  enactment  of  the  following  statute  :— 

^'It  shall  be  lawfnl  for  anj  defendant  or  tenant  in  any  action  or 
suit,  or  for  any  plaintiff  in  replevin  in  any  conrt  of  record,  with 
leave  of  the  court  to  plead  as  many  several  matters  thereto  as  he 
shall  think  necessary  lor  his  defence."    4  Anne,  ch.  16,  sec.  4. 

Under  this  statute,  the  rnlin^  of  the  English  courts  has  been 
that  inconsistent  pleas  are  admissible,  and  that  the  admiBsione  in 
one  plea  are  not  available  to  the  plaintiff  against  any  other  plea. 

Statutes  have  been  enacted  in  many  of  Uie  States  giving  to  the 
defendant  the  right,  without  reference  to  any  leave  of  court,  to 
plead  as  many  several  defences  as  he  shall  deem  necessary,  and  in 
such  States  the  courts  follow  the  English  ruling.  Farman  t. 
Childs,  66  111.  644;  Pope  v.  Welsh,  18  Ala.  631;  Clements  r. 
Cribbs,  19  Ala.  241 ;  Child  v.  Allen,  38  Vermont,  476 ;  Naden- 
bousch  V.  Sharer,  2  W.  Va.  285  ;  Fowler  v.  Davenport,  21  Texa«, 
626 ;  Duncan  v.  Magette,  25  Texas,  245 ;  Smith  v.  Sublett,  2S 
Texas,  163 ;  Kimball  v.  Bellows,  13  N.  H.  58 ;  Hall  v.  Clement, 
41  N.  H.  166 ;  Granite  State  Bank  v.  Otis,  53  Me.  133 ;  Tomer 
V.  Beatty,  34  N.  J.  Law,  644. 

But  the  statute  of  this  Territory  is  claimed  to  be  substantial!; 
diffei*ent  from  the  statutes  above  referred  to. 

Our  statute  provides  that  '^  the  defendant  may  set  forth  in  his 
answer  as  many  grounds  of  defence,  counter-claim,  and  setoff  as  he 
may  have."    Comp.  Laws,  page  45,  sec.  91. 

It  is  contended  that  this  section  does  not  permit  inconsistent  de* 
fences,  since  the  defendant  could  not  at  the  same  time  ^'  have"  two 
defences  inconsistent  with  each  other. 

At  least  thirteen  of  the  States  have  statutes  substantially  like 
ours.  The  coui*ts  of  ten  of  these  States  hold  that  the  statute  does 
not  require  the  several  defences  to  be  consistent,  and  that  the  ad- 
missions in  one  plea  may  not  be  used  by  the  plaintiff  under  the 
issue  joined  upon  any  other  plea.  Bell  t>.  Brown,  22  Cal.  671; 
Siter  V.  Jewett,  33  Cal.  92;  Buhne  v.  Corbett,  43  Cal.  264;  Nudd 
V.  Thompson,  34  Cal.  39  ;  Billings  v.  Drew,  52  Cal.  565 ;  Miller 
D.  Chandler,  59  Cal.  540;  Sumner  v.  Shipman,  65  N.  C.  623; 
Horton  v.  Banner,  6  Bush,  596 ;  Morris  v,  Henderson,  37  Miss, 
492 ;  Rowland  v.  Dalton,  36  Miss.  702 ;  Clark  v.  Lyon  County,  7 
Nev.  75  ;  Hall  v.  Austin,  1  Deady,  104 ;  Moore  v,  Willamette  T. 
and  L.  Co.,  7  Oregon,  355 ;  Arnold  v.  Stui^es,  5  Blackf .  256 ; 
Weston  V.  Lumlev,  38  Ind.  486 ;  Citizens'  Bank  v,  Closson,  29 
Ohio  St.  68  ;  Pavey  v.  Pavey,  30  Ohio  St.  600;  Cohrs  v.  Frazer, 
5  8.  C.  351 ;  Swift  v.  Kingsley,  24  Barb.  541 ;  HoUenbeck  v. 
Clow,  9  How.  Pr.  289  ;  Bruce  v.  Burr,  67  N.  Y.  240. 
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The  oonrts  of  last  resoit  of  three  of  the  States  having  statutes 
eimilar  to  ours,  hold  that  inconsistent  pleas  are  not  permitted  bj 
the  statute,  and  that  the  admissions  contained  in  one  plea  may  be 
used  by  the  plaintijf  against  other  pleas,  and  are  conclusive  against 
the  defendant.  Sexton  v.  Bhames,  13  Wise.  99 ;  Hartwell  'y.  Page, 
14  Wise.  49 ;  Orton  v.  Noonan,  19  Wise.  350 ;  Farrell  v.  Hen- 
nesj,  21  Wise.  642 ;  Dickson  v.  Cole,  34  Wise.  621 ;  Derby  v. 
Gallup,  5  Minn.  119 ;  Wiley  v.  Keokuk,  6  Kansas,  94  ;  Butler  v. 
Eaulback,  8  Kansas,  668.  The  Missouri  statute  provides  that: 
*^  The  defendant  may  set  forth  by  answer  as  many  defences  .  .  . 
as  he  may  have,"  and  that  '^  different  consistent  defences  may  be 
separately  stated  in  the  same  answer."  Conertruing  this  statute  the 
sapreme  court  of  that  State  says:  ''Some  interpretation  of  the 
term  'consistent  defences'  should  be  adopted,  if  possible,  that  shall 
l)e  consistent  with  the  statute,  and  secure  the  right  of  full  defence. 
That  right  will  be  secured  if  the  consistency  required  be  one  of 
fact  merely,  and  if  two  or  more  defences  are  held  to  be  inconsis- 
tent when  the  proof  of  one  necessarily  disproves  the  other.  Two 
statements  ai'e  not  inconsistent  if  both  may. be  true."  Nelson  v, 
Brodhack,  44  Mo.  596 ;  see,  also,  Rhine  v.  Montgomery,  50  Mo. 
566 ;  McAdow  v.  Boss,  53  Mo.  193 ;  State  «??  rd.  Davis  v,  Rogers, 
79  Mo.  283. 

In  addition  to  giving  the  defendant  the  i-ight  to  plead  "  as  many 
several  defences  as  he  may  have,"  our  statute  provides  that  plead- 
ings "  shall  be  liberally  construed  with  a  view  to  substantial  justice 
between  the  parties."  It  seems  to  me  that  the  right  thus  secured 
to  the  defendant  is  a  substantial  one ;  the  right  to  set  forth  every  de- 
fence which  in  fact  exists,  without  reference  to  the  technical  con- 
clusions or  implications  of  law  which  might  be  drawn  or  might 
arise  from  some  of  those  defences.  That  he  has  the  right  to  plead 
any  number  of  defences  which  are  not  inconsistent  in  fact,  and 
that  in  determining  this  right  two  statements  shonld  never  be  held 
inconsistent  if  both  may  be  true.  It  can  hardly  be  necessary  to 
add  that  the  defendant,  on  the  trial,  may  avail  himself  of  each  de- 
fence which  he  may  properly  set  forth  in  his  answer  ;  that  he  will 
not  be  concluded  from  proving  the  truth  of  one  plea  by  any  im- 
plied admission  contained  in  another,  or  by  implication  of  law 
arising  therefrom. 

The  above  view  is  within  the  limits  of  the  doctrine  laid  down  by 
the  overwhelming  weight  of  authority.  Moreover,  I  am  not  sure 
tliat  it  would  conflict  with  the  rulings  of  the  supreme  courts  of 
Wisconsin,  Minnesota,  and  Kansas,  since  the  admissions  in  one  plea 
which  those  courts  have  held. conclusive  against  the  defendant  as 
axrainst  another  plea  were  express.  And  see  Map  Company  v. 
/ones,  27  Kansas,  177;  Warren  v.  Lockesby,  31  Minn.  421; 
Wlieeler  Mfg.  Co.  v.  TeetzlafE,  53  Wise.  211 ;  Bliss  on  Code  PI., 
sections  342,  344. 

21  A.  &  E.  R.  Cas.— 30 
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In  this  case  both  pleas  may  be  true.  For  example,  for  anything 
that  apjiears  in  the  pleas,  the  plaintiff  in  error  may  have  come 
into  possession  of  the  property  by  finding  after  suit  brought,  and 
not  otherwise,  and  liaving  so  received  it  may  have  offered  to  de- 
liver it  to  the  defendant  in  error.  Indeed,  this  is  the  state  of  facts 
which  the  plaintiff  in  error  offered  to  prove  by  its  witness  John  L 
Freeman,  but  was  precluded  from  doing  so  by  the  rnUng  of  the 
court  on  the  ground  that  such  evidence  was  incompetent,  iniina- 
terial,  and  irrelevant.  There-^was  no  proof  that  the  plaintiff  in 
error  ever  received  the  property  except  the  implied  admission  con- 
tained in  the  special  plea,  and  proof  oi  the  fact  of  the  tender  there- 
in set  forth. 

The  couit  also  gave  to  the  jury  the  following  instructions,  among 
othera : 

'*  3.  .  .  .  and  I  further  charge  you  that,  under  the  pleadings 
in  this  case,  it  is  admitted  that  before  this  action  was  brought  there 
was  a  demand  made  upon  defendant  by  the  plaintiff  for  the  hag- 
gage,  and  that  defendant  refused  to  deliver  it.  .  .  . 

**  4.  All  the  allegations  contained  in  the  plaintiff's  petition  in 
this  case  you  are  to  take  as  true,  except  the  allegation  as  to  tlie 
amount  of  damages  alleged  to  have  been  sustained  by  plaintiff  in 
consequence  of  tlie  loss  of  the  baggage  in  question. 

'*  You  have  no  right  to  find  otherwise  than  that  the  defendant  re- 
ceived the  trunk  and  contents  mentioned  in  the  petition  and  became 
liable  to  redeliver  them  and  failed  to  do  so.  All  these  matters  are 
admitted  by  the  defendant  by  the  form  and  terms  of  its  answer  in 
this  case,  and  you  are  bound  to  assume  those  facte  as  established.'^ 

It  results  from  what  has  been  said  that  the  above  ruling  and  in- 
structions were  erroneous. 

It  is  not  intended  here  to  express  any  opinion  as  to  whether  or 
not  our  statute  authorizes  the  aefendant  to  set  forth,  in  the  same 
answer,  several  defences  which  are  totally  inconsistent  in  fact,  so 
that  proof  of  one  would  necessarily  disprove  the  other. 

II.  I  am  not  prepared  to  say  that  the  court  erred  in  its  ruling 
TKWDEa  -  TiMB  that  the  defendant  in  error  was  not  bound  to  accept 
^'-  the  baggage  at  the  time  it  was  tendered  in  this  case. 

If  the  allegation  of  the  petition  as  to  the  delivery  of  the  baggage 
to  the  carrier  be  true,  then  the  plaintiff  in  error  had  failed  and  re- 
fused for  more  than  a  year  to  reaeliver  the  property,  had  been  called 
upon  in  the  court  below  to  answer  as  to  its  delinquency,  and  had 
answered  by  denying  the  receipt  of  the  property.  Six  months  after 
filing  such  answer,  and  while  the  same  was  still  on  file,  the  plaintiff 
in  error  tendered  the  baggage.  The  defendant  in  eiTor  was  not 
bound  to  accept  such  tender. 

If  the  baggage  was  never  received  for  transportation  by  the 
plaintiff  in  error  as  a  common  carrier,  then  no  injury  was  done  by 
the  ruling  under  consideration. 
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III.  In  case  of  injury  to  baggage  or  loss  of  it  through  the  car- 
rier's fault,  the  damages  must  be  measured  on  the  basis 
of  tlie  value  of  the  baggage  at  the  place  of  destination.  S^^iSSioB^I? 
Sntherland  on  Damages,  291  and  237,  and  authorities  StSoK.'  '''"' 
there  cited. 

In  such  case  the  value  of  clothing  carried  as  baggage  is  its  value 
to  the  owner  for  use,  and  not  merely  what  it  could  be  sold  for  in 
money,  but  still  such  value  must  be  taken  at  the  place  of  destina- 
tion :    Fairfax  v.  N.  Y.  C,  etc.,  R.  R.  Co.,  73  N.  Y.  167. 

It  results  that  the  court  erred  in  permitting  the  defendant  in 
error  to  prove  the  value  of  the  property  at  Cheyenne,  Wyoming. 

For  the  erroi-s  above  pointed  out  the  judgment  is  reversed,  and 
cause  remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

All  the  judges  concurred. 


Clabk 

Vs 

Eastern  E.  B.  Co. 

{Adwtnee  Case,  MassaehusetU.    June  10, 1885.) 

A  passenger  arrived  at  a  Btation  in  the  evening,  but  left  his  baggage  over- 
night in  the  baggage-room  of  the  railroad  depot.  During  the  night  the 
depot  was  burned  and  the  baggage  destroyed.  In  a  suit  against  the  railroad 
company  to  recover  damages  for  the  loss,  hddj  that  the  company  was  a 
gratuitous  bailee,  and  that  failure  to  provide  suitable  store-room,  with  refer- 
ence to  safety  from  fire,  and  proper  means  for  extinguishing  fire,  was  not  of 
itself  such  gross  negligence  as  to  make  it  liable  for  loss  occurring  from  acci- 
dental fire. 

AcnoN  of  contract  to  recover  damages  alleged  to  have  been 
caused  by  the  destruction  of  the  plaintiff's  goods  by  a  fire  occui-- 
ring  at  the  station  of  the  defendant  at  Salem,  on  the  night  of  April 
6-7,  1882.  At  the  trial  in  the  superior  court  it  appeared  that  on 
fast-day,  April  6,  1882,  one  Nicholson,  a  commercial  traveller  for 
the  plaintifTs  firm,  came  from  Gloucester  to  Salem  on  the  Eastern 
R.  K.,  buying  his  tickets  and  checking  his  two  trunks  (containing 
hats,  caps,  and  straw  goods)  at  Gloucester.  He  arrived  at  Salem  at 
about  6: 10  p.  m.,  and  not  nnding  the  kind  of  conveyance  necessary 
to  carry  the  trunks  to  the  hotel,  they  were  left  at  the  station  and 
placed  in  the  baggage-room.  That  night  there  was  a  fire  in  the 
baggage-room  of  the  station.  The  plaintiff  contended  that  the 
baggage-room  in  which  his  goods  were  placed  was  unsuitable  and 
the  contents  in  the  room  were  of  an  inflammable  character ;  and. 
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also,  that  the  means  provided  for  tlie  extinguishment  of  a  fire  in 
such  circumstances  were  grossly  insuflScien  t.  At  the  close  of  the  evi- 
dence  in  the  case  the  court  ruled  that  there  was  no  evidence  upon 
which  the  jury  could  find  a  verdict  for  the  plaintiff,  and  directed 
them  to  return  a  verdict  for  the  defendant.  The  plaintiff  alleged 
exceptions  to  the  ruling  of  the  court. 

S.  J.  Thomas  for  plaintiff. 

R,  OVriey  <&  S.  JBuUer  for  defendant. 

C.  Allen,  J. — The  plaintiff's  case  rests  on  the  proposition  that 
the  bagga^e-roonr  provided  by  the  defendant  was  not  a  suitable 
place  lor  the  storage  of  trunks  with  reference  to  safety  from  fire, 
and  that  the  defendant  did  not  provide  proper  means  for  extin- 
guishing fires.     Such  omission  is  not  of  itself  gross  negligence  for 
which  a  liability  can  be  imposed  on  a  gratuitous  bailee  to  make 
good  a  loss  happening  from  an  accidental  fire.     The  defendant,  in 
point  of  fact,  appears  to  have  put  the  plaintiff's  trunks  in  the  oult 
place  it  had  for  the  purpose  of  keeping  trunks,  and  certainly  it  was 
under  no  obligation  to  the  plaintin  to  provide  a  better  place,    b 
this  view  it  is  not  necessary  to  consider  the  further  proposition  of 
the  defendant,  that  since  the  plaintiff's  property  was  put  into  the 
defendant's  custody   without  its  consent,  and  solely  through  the 
wrongful  and  fraudulent  conduct  of  the  plaintiff  himself,  all  the 
consequences  must  be  borne  by  him  exclusively. 

Exceptions  overruled. 

See  next  case  and  note. 


HoEOEB  et  (U. 

V. 

OmoAGO,  Milwaukee  and  St.  Paul  R.  R.  Oo. 

(Advance  Com^  WUcoTmn.    April  28,  1885.) 

D,  a  travelling  salesman  in  the  employ  of  plaintiffs,  applied  to  defendant's 
baggage  agent  at  Red  Wing  on  Saturday,  March  1,  1884,  to  have  three 
trunks  checked  to  Hastings,  which  was  done,  and  three  checks  delivered  to 
D.  The  train  reached  Hastings  that  evening  about  9  o'clock,  the  three 
trunks  were  put  off  there  upon  the  platform,  and  were  subsequently  placed 
in  the  baggage- room  of  the  depot.  D  did  not  stop  at  Hasting,  but  went  on 
to  MinneapoUs.  The  next  dayne  returned  to  Hastings,  reaching  there  about 
2  o'clock  in  the  afternoon,  and  went  to  a  hotel.  He  made  no  effort  to  get  his 
trunks,  although  he  could  easily  have  done  so  had  he  desired.  Monday  morn- 
ing about  8  o'clock  they  were  consumed  in  a  fire,  not  happening  by  any  Di- 
ligence of  defendant  or  its  employees,  which  destroyed  the  depot  and  its 
contents.  The  plaintiffs  who  owned  the  trunks  brought  suit  against  the 
company  to  recover  for  their  destruction,  ffdd^  that  at  the  time  of  the  fire  the 
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company  held  the  'trunks  merely  as  a  bailee  for  hire,  or  warehouseman,  and 
that,  the  fire  being  accidental,  it  was  not  responsible  for  the  loss  .of  the 
baggage. 

Appeal  from  circuit  court,  Milwaukee  county. 

Tills  is  an  action  against  the  defendant,  as  a  common  carrier,  for 
damages  for  the  loss  of  goods  burned  up  in  the  defendant's  passenger 
depot  at  Hastings,  Minnesota.  The  jury  was  waived,  and  the  case 
was  tried  by  the  court,  wliich  found  tlie  facts  as  stipulated,  and  to 
the  effect  that  during  tlic  times  in  question  the  plaintiffs  were 
copartners  and  merchants,  doing  business  at  Milwaukee;  that  they 
sold  goods  by  sample  through  travelling  agents  or  salesmen  at 
various  towns  and  cities  throughout  Wisconsin,  Minnesota,  and 
other  States ;  that  on  Saturday  afternoon,  March  1,  1884,  one  Dilg, 
ti-a veiling  agent  of  the  plaintiffs,  applied  to  the  defendant's  baggage 
agent  at  Red  Wing,  Minnesota,  to  have  three  trunks,  containing 
$;iniples  of  the  goods  sold  by  him  for  the  plaintiffs,  checked  in  the 
usual  and  ordinary  way  in  which  baggage  is  checked  for  transpor- 
tation, on  a  passenger  train  then  about  leaving  Red  Wing  for 
Hastings ;  tliat  at  the  time  of  such  application  Dilg  presented  to 
.said  baggage  agent  a  railroad  ticket  or  other  evidence  of  his  right  to 
i)e  carried  as  a  passenger  from  Red  Wing  to  Hastings  on  that  train; 
that  the  baggage  agent  thereupon  received  said  trunks  for  transpor- 
ration,  and  placed  them  in  the  baggage  car  of  said  passenger  train; 
in  the  usual  and  customary  way  in  which  ordinary  baggage  is 
placed  in  said  car,  with  the  knowledge  of  Dilg,  and  as  evidence 
tliereof  then  and  there  delivered  to  him  three  certain  brass  bag- 
<r  ige  checks,  numbered  respectively  42,015,  36,155,  42,695,  of  the 
usual  form  and  size  as  are  given  to  passengers  with  regular  bag- 
gage, and  the  duplicates  thereof  were  attached  to  said  trunks  re- 
spectively ;  that  the  trunks  and  their  contents  weighed  more  than 
2o0  pounds;  that  under  the  rules  and  regulations  or  the  defendant, 
Dilg  was  entitled  to  free  passage  for  200  pounds  of  baggage  by 
virtue  of  his  ticket  as  a  passenger,  and  for  the  excess  of  that  amount 
he  was  to  pay  the  defendant,  on  the  delivery  of  the  trunks  to  him 
at  the  plaice  of  destination,  the  charge  according  to  the  then-estab- 
lished tariff  rate  for  the  carriage  oi  excess  baggage;  that  in  pur- 
suance of  that  agreement  Dil^  took  passage  on  said  train,  and  said 
trunks  were  safely  carried  in  tlie  bag^a^  car  on  said  train,  on  that 
same  afternoon,  from  Red  Wing  to  Hastings,  where  they  arrived 
between  8  and  9  o'clock  that  evening;  that  upon  such  arrival  the 
trunks  were  safely  delivered  from  said  baggage  car  onto  the  plat- 
form of  the  depot,  and  remained  there  a  sufficient  length  of  time 
for  Dilg  to  have  applied  for  and  taken  them  away,  and  were  ready 
for  deUvery  to  Dilg  or  any  other  person  who  should  present  said 
checks  and  pay  the  excess  of  baggage  charges  thereon,  and  were 
thereafter,  according  to  the  custom  and  practice  of  the  defendant, 
placed  in  the  baggage-room  of  the  depot,  and  remained  there  in 
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good  order  and  condition  nntil  abont  3  o'clock  the  next  Monday 
morning,  when  the  depot  building,  together  with  the  three  tmnfa 
and  contents,  was  destroyed  by  fire,  not  happening  by  any  negli- 
gence of  the  defendant  or  its  servants  ;  that  Dilg  knew  the  trunb 
were  on  the  train  with  him,  and  that,  on  the  arrival  of  the  train  at 
Hastings,  the  trunks  would  be  taken  out  of  the  car  and  placed  on 
the  depot   platform,   as  stated ;  that   Dilg  did  not  stop  off  at 
Hastings,  and  made  no  arrangements  with  any  of  the  defendant's 
agents  as  to  the  retention  and  storage  of  the  trunks,  but  retained 
the  checks  and  went  to  Minneapolis  on  the  same  train,  as  a  matter  of 
convenience  to  himself,  without  the  knowledge  of  the  defendant's 
baggage  a^ent  at  Ked  Wing  or  at  Hastings,  or  the  person  in 
charge  of  the  trunks  in  the  baggage  car ;  that  TDilg  returned  from 
Minneapolis  to  said  depot  at  Hastings  between  1  and  2  o'clock  on 
Sunday  afternoon,  before  the  fire,  and  went  directly  to  a  hotel  in 
Hastings  and  remained  there,  retaining  the  checks,  until  after  the 
fire ;  that  the  usual  and  customary  way  in  which  Dilg  removed  said 
trunks  from  the  depots  to  hotels  was  by  either  presenting  or  send- 
ing the  baggage  checks  to  the  baggage  agent  of  the  defendant,  and 
paying  the  excess  baggage  charges,  and  then  having  the  trunks 
taken   by  an  expressman  or  baggage-man,  to  tlie  hotel  which  he 
might  designate ;  that  upon  the  arrival  of  said  trains,  respectively, 
at  tlie  depot  at  Hastings,  there  were  expressmen  or  baggage-men 
present  ready,  willing,  and  prepared  to  carry  any  sample  cases  from 
the  depot  to  the  hotel,  or  to  any  other  place  in  Hastings ;  that  if 
Dilg  had,  on  the  an-ival  of  either  of  said  trains,  presented  the 
checks  and  paid  such  excess  chai*ges  to  the  defendant's  baggage 
agent  there,  or  had  some  express  or  baggage  man  do  the  same,  the 
trunks  would  thereupon  have  been  delivered  to  the  plaintiffs,  or 
such  express  or  baggage  man  for  him ;  that  the  value  of  the  plain- 
tiffs' goods  so  burned  was  $604,  which  the  plaintiffs  were  entitled 
to  recover,  if  anything.     As  conclusions  of  law,  tlie  court  found, 
in  effect,  that  the  plaintiffs  were  not  entitled  to  recover  anything, 
upon  the  facts  stated,  and  that  judgment  be  entered  in  favor  of 
the  defendant  and  against  the  plaintiffs,   dismissing  their  com- 
plaint, with  costs  to  be  taxed.     From  the  judgment  entered  there- 
on the  plaintiffs  bring  this  appeal. 

Johnstonj  Sietbrock  cfe  HaUey  for  appellants. 

J,  W,  Gary,  D,  S.  Wegg  and  Burton  Ha/nson  for  respondent 

Cassodat,  J. — Which  party  must  suffer  the  loss  of  the  tmnks 
and  their  contents,  upon  tne  facts  stated  ?  The  counsel  for  the  plain- 
QuMTioir  BTAT-  tlffs  frauiily  concedes  that  if  the  trunks  and  their  con- 
™'  tents  are  to  be  regarded  as  baggage,  and  the  stringency  of 

the  defendant's  liability,  after  the  trunks  arrived  at  Hastings,  is  to 
be  no  greater  than  in  the  case  of  ordinary  baggage,  then  that  there 
can  be  no  recoveiy.     With  equal  frankness  the  counsel  for  the 
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defendant  concedes  that  if  the  trnnks  and  their  contents  are  to  be 
regarded  as  freight,  and  the  stringency  of  the  defendant's  liability, 
after  the  trnnks  arrived  at  Hastings,  is  to  be  the  same  as  in  the 
cases  of  ordinary  freight,  then  that  the  defendant  is  liable.  The 
learned  counsel  on  both  sides  assert  that  there  is  no  reported  case 
involving  the  precise  question  here  presented.  With  faith  in  the 
fidelity  of  their  research,  and  a  clear  conviction  as  to  what  the  law 
in  snch  cases  ought  to  be,  and,  as  we  think,  is,  we  have  made  no 
attempt  to  examine  through  the  multitude  of  cases  bearing  upon 
the  qaestion  in  verification  of  their  aassertion.  Had  the  deiendant 
failed  to  deliver  the  trnnks  at  the  depot  in  Hastings,  and  they  had 
been  destroyed  in  transit,  or  carried  elsewhere  and  lost,  then  the 
defendant  might  have  been  liable  for  their  value  as  a  common 
carrier. 

Dilg  having  engaged  the  defendant  to  transport  the  trunks  as  his 
bag^ge,  and  the  defendant,  knowing  their  contents,  baooaoil  wuex 
having  received  and  checked  them  as  liis  baggage,  and  Somm'^  waS£ 
Dilg  and  the  trunks  having  been  carried  from  Red  =o^8««^'»- 
Wing  to  Hastings  on  the  same  passenger  train,  we  must,  under  the 
facts  stipulated  and  found,  hold  that  both  parties  were,  by  their 
contract,  conclusively  estopped  from  claiming  that  the  trunks  were 
not  to  be  carried  as  baggage,  or  that  they  were  not  to  be  received, 
treated,  and  cared  for  on  their  arrival  at  Hastings  as  baggage,  and 
not  as  ordinary  freight.  In  one  portion  of  tlie  opinion  in  the 
recent  case  of  Texas,  etc.,  R.  R.  Co.  v.  Capps,  16  Am.  &  Eng. 
R.  R.  Cas.  118,  not  cited  by  counsel,  this  proposition  is  asserted  so 
fur  as  estopping  the  railroad  company.  But  it  is  well  established 
that  estoppels,  to  be  binding,  must  be  mutual.  Under  that  con^ 
tract  the  aefeudant  was  bound  to  safely  carry  the  trunks  and  their 
contents  to  the  passenger  depot  at  Hastings,  and  there  place  them 
upon  the  platform  or  other  customary  place  of  delivery,  and  keep 
them  there  for  a  sufficiently  reasonable  length  of  time  for  the 
duplicate  checks  to  be  presented  and  the  trunks  claimed.  Pat- 
scheider t>.  Railway  Co.,  L.  R.  3  Exch.  Div.  153;  Dininnv  v.  Railroad 
Co.,  49  N.  Y.  546  ;  Ouimit  v.  Henshaw,  35  Vt.  605 ;  Hutch.  Carr., 
P  707  to  710  ;  Thomp.  Carr.,  notes,  p.  534,  §  22.  It  stands  con- 
fessed that  this  duty  of  the  defendant  was  fully  performed.  Being 
I>erformed,  its  duty  as  a  common  carrier  of  baggage  ended,  and  its 
duty  as  a  bailee  for  hire  or  a  warehouseman  began.  Hutch.  Carr., 
1§  707  to  710;  Thomp.  Carr^  notes,  pp.  634^  535,  §23^;  Roth  <y. 

Co.  V, 


lilroad  Co.,  34  N.  Y.  548 ;  Railroad  Co.  v,  Mahon,  8  Bush,  184 ; 
Railroad  Co.  u  Boyce,  73  111.  510 ;  Texas,  etc.,  R.  R.  Co.  v.  Capjjs, 
supra.  That  duty  required  the  defendant  to  then  place  the  trunks  in 
a  proper  and  suitable  baggage-room,  and  then  exercise  ordinary  care 
and  oiligence  in  safely  Iceeping  them  there.  These  things  were 
done.  The  destruction  by  fire  being  without  the  fault  or  negli- 
gence of  the  defendant,  there  was  no  liability. 

The  judgment  of  the  circuit  court  is  affirmed. 
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Bagg^age — When  Railroad  Company's  Liability  as  Common  Carrier 
ceases. — A  railway  company^s  liability  as  common  carrier  as  to  baggage  car- 
ried by  it,  continues  until  baggage  has  arrived  at  the  place  to  which  it  is 
checked,  and  a  reasonable  time  has  elapsed  for  it  to  be  removed.  Mote  r. 
Chicago,  etc.,  R.  R.  Co.,  27  Iowa,  22;  Louisville,  etc.,  R  R.  Co.  e.  MAhaii,8 
Bush  (Ey.),  184;  Ross  «.  Missouri,  etc.,  R.  R.  Co.,  4  Ho.  App.  582;  Diniunj  t. 
New  York,  etc.,  R.  R.  Co.,  49  N.  Y.  546;  Jones  «.  Norwich  &  New  York 
Transp.  Co.,  50  Barb.  (N.  Y.)  198;  Bumell  t?.  New  York  Cent.  R.  R.  Co.,  45 
N.  Y.  184;  Patscheider  «.  Great  Western  Ry.  Co.,  L.  R.  8  Ex.  Div.  153. 

Illinois  Rule. — In  Illinois  it  is  held  that  the  railroad's  duty  as  common 
carrier  does  not  cease  until,  not  only  a  reasonable  time  has  elapsed  for  the  re- 
moval of  the  baggage,  but  until  the  railroad  company  has  actually  stored  tlie 
^&gg<^ge  ill  ft  BA^e  place.  Thus,  in  Chicago,  etc.,  R.  R.  Co.  v.  Fairclou^h,  52111 
106,  the  court  say:  **  If  the  owner  of  the  baggage  fails  to  call  for  it  on  the 
arrival  of  the  train,  it  is  the  duty  of  the  company  to  deposit  it  in  their 
^Aggftgc-Tooni,  in  which  event,  as  in  the  case  of  freight,  their  responsibility 
becomes  that  of  warehousemen."  Again,  in  Bartholomew  e.  8t.  I^ouis,  et4^, 
R.  R.  Co.,  58  111.  227,  the  court  say:  ''When  defendants  in  error,  therefore, 
transported  the  trunk  to  Delhi,  to  relieve  themselves  from  the  liability  as 
common  carriers,  they  should  have  stored  the  trunk  in  a  safe  and  secure 
w^arehouse,  and  then  the  new  relation  of  warehouseman  would  have  attached. 
But  the  burden  of  proof  is  upon  the  common  carrier  to  show  that  the  prop- 
erty was  stored  in  a  safe  and  secure  warehouse,  and  until  this  appears  the 
company  cannot  be  exonerated  from  the  liability  of  a  common  carrier.*^ 
Again,  in  Chicago,  etc.,  R.  R.  Co.  ».  Boyce,  78  III.  510,  the  court  say:  "The 
rule,  as  stated  by  text- writers,  is  that  the  responsibility  continues  until  the 
owner  has  had  reasonable  time  and  opportunity  to  come  and  take  away  his 
^AggAge-  If  it  be  not  called  for  within  such  reasonable  time,  the  company 
may  store  it  in  a  secure  warehouse,  and  from  thence  its  liability  as  a  carrier 
ceases  and  that  of  a  warehouseman  is  assumed." 

If  the  rule  stated  by  the  Illinois  court  is  correct,  a  carrier  would  be  liable 
where,  after  the  baggage  had  been  received  at  the  station  and  a  reasonable 
time  had  elapsed  for  its  removal,  it  was  destroyed  by  an  accidental  fire,  unless 
it  had  been  stored  in  a  safe  pltfce  before  its  destruction.    The  soundness  of 
this  rule  may  be  questioned.    Its  origin  is  explained  in  the  case  of  Bartholo- 
mew «.  St.  Louis,  etc.,  R.  R.  Co.,  58  III.  227,  where  the  court  say:  "It  wm 
held  in  the  cases  of  Richards  e.  Michigan  Southern,  etc.,  R.  R.  Co.,  20  Rl.  404, 
and  Porter  v.  Chicago,  etc.,  R.R.  Co.,  20  111.  407,  that  when  a  railroad  trans- 
ports goods  and  they  reach  their  destination,  the  liability  of  the  company 
ceases,  as  common  carriers,  when  they  are  unloaded,  and  placed  safely  and 
securely  in  their  warehouse,  under  the  charge  of  competent  and  careful  ser- 
vants, ready  to  be  delivered,  and  the  liability  of  warehouseman  for  hire  at- 
taches.   In  Chicago,  etc.,  R.  R.  Co.  e.  Scott,  42111.  182,  it  was  said  that  to 
change  the  relation  or  duty  of  the  company  from  that  of  a  common  carrier 
to  that  of  a  warehouseman,  the  warehouse  must  be  a  safe  and  secure  place 
in  which  the  goods  are  stored.     These  cases  all  related  to  freight  in  its  ordi- 
nary sense,  as  distinguished  from  baggage  which  is  usually  taken  with  and 
attends  persons  travelling.     But  no  difference  is  perceived  between  baggage 
given  in  charge  of  the  company  and  ordinary  freight.  .  .  . 

The  Illinois  court  applies  to  the  case  of  baggage  the  rule  prevailing  in  that 
State  as  to  the  termination  of  a  common  carrier's  liability  for  freight,  i.  e.,  that 
it  terminates  as  soon  as  the  freight  has  been  received  and  safely  stored,  and 
that  it  does  not  continue  until  notice  to  consignee  and  a  reasonable  time  to 
remove  has  been  given.  It  is  to  be  noticed,  in  the  first  place,  that  the  court  do 
not  follow  the  rule  in  regard  to  freight  in  one  respect.  In  regard  to  freight  the 
rule  is  that  the  railroaa  may  put  an  end  to  its  common  carrier's  liabilitv  bj 
storing  the  goods  as  soon  as  they  are  received ;  its  liability  is  not  continued 
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antil  a  reaaonable  time  for  removal  has  elapsed.  While,  in  resard  to  baggaffe, 
it  seems  that  the  common  carrier's  liability  does  continue  until  such  reasonable 
time  has  elapsed.  But  there  is,  in  reality,  no  analogy  between  the  cases  of 
freight  and  baggage,  and  no  reason  for  applying  the  rule  in  regard  to  de- 
livery of  freight,  to  baggage.  In  the  case  of  freight,  the  consignee  has  no 
means  of  knowing  when  goods  consigned  to  him  have  arrived ;  and  there  is 
a  conflict  of  authority  as  to  whether  the  railroad  company  undertakes  as  a 
common  carrier  to  notify  the  consignee  of  the  arrival  of  goods  and  to  hold 
them  a  reasonable  time  for  delivery,  or  whether  it  contracts  as  common 
carrier  to  carry  the  goods  to  their  place  of  destination  and  to  store  them 
safely  at  that  place  until  called  for.  The  Illinois  court  adopt  the  latter  rule. 
It  is  evident  that  this  rule  relates  to  notice  to  the  person  who  is  to  receive 
the  goods ;  but  in  the  case  of  baggage  this  question  of  notice  is  not  involved, 
since  the  person  checking  the  bagga^,  in  general,  travels  with  it  on  the 
same  train.  '  ^  The  question  is  as  to  liability  for  baggage,  not  freight  .  .  .  and 
there  is  no  question  of  notice,  or  the  necessity  of  notice,  on  the  part  of  the 
defendant,  m  the  case.''  Jones  o.  Norwich  &  New  York  Transp.  Co.,  50 
Barb.  (N.  T.)  194,  206.  Again,  the  passenger  and  his  baggage  arriving  on 
the  same  train,  it  is  generally  possible  for  him  to  remove  his  baggage  at  once 
orv^y  soon  after  its  arrival.  It  is  in  the  contemplation  of  the  parties  that 
baegage  shall  be  removed  soon  after  its  arrival,  but  that  if  it  is  not,  it  shall  be 
safely  stored.  Hence,  it  would  seem  that  a  very  different  rule  should  ffovem 
the  case  of  baggage  from  that  applied  to  the  case  of  freight.  It  would  seem 
that  the  contract  to  be  implied  on  the  part  of  the  railroi^  company  from  re- 
ceiving and  checking  baggage  was,  as  stated  in  the  New  York  cases  above 
cited,  to  carry  the  baggage  to  the  place  to  which  it  is  checked  and  to  hold 
it  in  readiness  a  reasonable  time  for  its  removal,  after  which  the  company's 
liability  as  common  carrier  ceases  and  it  becomes  liable  merely  as  warehouse- 
man or  bailee. 

Reasonable  Time  for  Removal  of  Baggage  Different  from  that  for  the 
Removal  of  Freighti — ^The  passenger  and  his  baggage  arriving  at  the  same 
time,  so  that  he  can  in  general  remove  his  baggage  shortly  after  its  arrival, 
it  is  held  that  a  **"  reasonable  time"  for  its  removal  is  not  the  same  as  that  to 
be  allowed  for  the  removal  of  freight.  Hutch.  Carr.,  §708;  Roth  v.  Buffalo, 
etc.,  R  R.  Co.,  U  N.  Y.  548;  Ouimit  v.  Henshaw,  35  Vt.  605. 

Cases  where  it  was  Decided  that  a  Reasonable  Time  for  Removal  had 
Elapsed. — What  is  a  reasonable  time  for  removal  of  baggaee  and  when  it  has 
elapsed  are  mixed  questions  of  law  and  fact,  to  be  decided  by  the  jury  on 
instructions  from  the  court,  on  the  facts  and  circumstances  of  each  case. 
Mote  «.  Chicago,  etc.,  R.  R.  Co.,  27  Iowa,  22;  Louisville,  etc.,  R.  R.  Co.  v, 
Mahan,  8  Bush  (Ky.),  184. 

In  the  following  cases  it  was  held  that  a  reasonable  time  had  elapsed  for 
the  removal  of  baggage,  and  that  consequently  the  company's  liability  as 
common  carrier  had  come  to  an  end.  In  Roth  o.  Buffalo,  etc.,  R.  R.  Co.,  84 
N.  T.  548,  the  passenger  arrived  at  his  destination  at  10  o'clock  at  night  and 
went  to  a  hotel  without  inquiring  for  or  demanding  his  trunks,  and  during 
the  night  the  trunks  were  accidentally  destroyed  by  fire,  it  was  held  that  the 
company  was  not  liable. 

In  Jones  9.  Norwich  and  New  York  Transp.  Co.,  50  Barb.  (N.  Y.)  198, 
the  passenger  arrived  on  the  steamer  at  about  1  o'clock  Sunday  morning,  she 
remained  in  her  state-room  until  8  or  9  o'clock  in  the  morning,  when  she  left 
the  boat,  without  presenting  her  checks  or  giving  notice  that  she  intended  to 
leave.  Early  Sunday  morning  .the  trunks  were  placed  in  a  warehouse  which, 
with  its  contents,  was  totally  destroyed  by  an  accidental  fire  Sunday  after- 
noon. It  was  held  that  a  reasonable  time  for  their  removal  had  elapsed  and 
that  the  company  was  not  liable,  the  fire  being  accidental;  and  that  the  fact 
that  the  day  of  passenger's  arrival  was  Sunday,  on  which  day  the  statute  law 
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prohibited  the  doing  of  any  secular  work  and  all  travel,  furnished  her  no 
excuse  for  her  delay. 

In  Chicago,  etc.,  R.  R.  Co.  v.  Boyce,  78  111.  510,  the  passenger  stopped  over 
before  reaching  his  destination.  His  trunks  arrived  there  Oct.  7th,  and  were 
at  once  stored  in  company^s  warehouse,  where  they  were  destroyed  on  Oct. 
Bth  by  an  accidental  tire,  which  consumed  the  warehouse  and  its  contents. 
It  was  held  that  a  reasonable  time  for  removal  had  elapsed,  and  that  the  com- 
pany was  not  liable  for  the  loss  of  the  trunks.  In  this  case  it  was  argued 
that,  since  the  passencer  had  *^  stopped  over,"  as  he  was  authorized  to  do  by 
the  custom  of  the  road,  the  reasonable  time  for  removal  did  not  begin  to  run 
until  passenger  had  arrived  at  his  destination,  which  in  this  case  was  not  till 
after  the  destruction  of  the  trunks.  But  the  court  held  that  the  reasonable 
.time  for  removal,  meant  a  reasonable  time  after  the  arrival  of  the  trunks. 

Railroad's  Liability  as  Warehouseman  for  Bagga|^e. — ^After  a  reasonable 
time  for  the  removal  of  baggage  has  elapsed,  the  railroad^s  responsibility  in 
regard  to  baggage  is  not  at  an  end.  It  then  becomes  liable  as  a  warehouse- 
man or  bailee  for  the  safe-keeping  of  the  baggage.  Roth  v,  Buffalo,  etc., 
R.  R.  Co.,  84  N.  T.  548;  Redfield  Railways,  §171;  Hutchinson  on  Carriers, 
§712;  Moteu.  Chicago,  etc.,  R.  R.  Co.,  27  Iowa,  22;  Mattison  t.  New  York 
Cent.  R.  R.  Co.,  57  N.  Y.  562;  Burnell  v.  New  York  Cent.  R  R.  Co.,  45  N. 
Y.  184. 

In  Illinois  the  railroad^s  liability  as  warehouseman  does  not  begin  until  the 
^Aggage  is  safely  stored.  Bartholomew  «.  St.  Louis,  etc.,  R.  R.  Co.,  53  III. 
227;  Chicago,  etc.,  R.  R.  Co.  t>.  Fairclough,  52  111.  106;  Chicago,  etc.,  R.  R. 
Co.  r.  Boyce,  73  111.  510.     See  supra. 

Where  the  Fault  of  the  Railroad  Company  or  its  Servants  contributes  to  the 
Delay  in  removing  Baggage. — The  plaintifTs  wife  arrived  at  the  station  about 
half' past  five  in  the  evening,  and,  before  she  had  time  to  get  her  trunk,  the 
baggage- master  locked  it  up  in  the  depot  and  went  to  tea.  She  looked  about 
the  depot  for  some  one  to  get  her  trunk  for  her,  and,  finding  no  one,  went 
away.  The  plaintiff  sent  his  son  to  get  the  trunk ;  he  procured  a  man  with  a 
horse  and  wagon  to  carry  it,  and  about  8  o'clock  that  evening  they  went  to 
the  depot.  They  found  it  locked,  and  the  son  thereupon  went  to  the  resi- 
dence of  the  baggage-master  and  induced  him  to  go  to  the  depot  and  deliver 
the  trunk.  Upon  their  arrival  the  baggage-master  got  the  trunk,  took  off  the 
duplicate  check,  and  drew  the  trunk  out  of  the  depot  door.  It  then  tran- 
spired that  the  man  with  the  wagon  had  become  impatient  and  gone  off.  No 
other  conveyance  could  be  obtained,  and  the  baggage -master  consented  to 
keop  the  trunk  till  morning.  It  was  placed  back  and  locked  up.  The  depot 
was  entered  that  night  by  burglars,  the  trunk  broken  open  and  rifled  of  its 
contents.  It  was  held  that,  as  the  omission  to  procure  tne  trunk  in  the  even- 
ing was  owing  to  the  negligence  of  defendant's  servant,  the  company^s  com- 
mon carrier's  liability  had  not  determined  at  the  time  of  the  burglary  and 
that  it  was  consequently  liable  for  the  loss.  It  was  also  held  that  the  taking 
off  the  check  and  the  partial  delivery  to  the  plaintiff's  son,  under  the  impres- 
sion by  him  that  the  horse  and  wagon  were  still  there,  was  not  a  delivery. 
Dininny  v  New  York,  etc.,  R.  R.   Co.,  49  N.  Y.  546. 

Theory  of  Railroad  Company's  Liability  as  Warehouseman. — ^It  was  held 
in  Burnell  v.  New  York  Cent.  R.  R.  Co.,  45  N.  Y.  184,  that  the  carrier's 
liability  for  the  safe  storage  of  baggage  after  a  reasonable  time  for  removal 
had  elapsed,  was  based  on  the  contract  for  carriage,  and  was  not  a  duty  im- 
posed independent  of  such  contract.  In  that  case  the  plaintiff  had  con- 
tracted with  defendants  for  carriage  from  Palmyra  to  New  York  City.  By 
special  arrangement  between  defendant  and  the  Hudson  River  R.  R.  Co., 
passengers  for  New  York  City  were  transported  £rom  Albany,  the  terminus 
of  defendants'  road,  to  New  York  City.  The  plaintiff  and  his  baggage 
reached  the  depot  of   the  Hudson  River  R.  R.  in  New  York  City  at  the 
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same  time,  and  the  baggage  not  being  called  for  within  a  reasonable  time,  it 
was  stored  in  the  depot  of  the  Hudson  River  R.  R.  Co.,  whence  it  was  stolen 
or  misdelivered  through  the  negligence  of  the  servants  of  that  company.  It 
seems  to  have  been  argued  that  the  duty  of  storage  was  not  included  in  the 
plaintifTs  contract  of  carriage ;  that  that  contract  merely  provided  for  a 
common  carrier^s  liability  on  the  part  of  defendants  until  a  reasonable  time 
for  removal  had  elapsed,  and  that  after  that  time  the  duty  of  storing  devolved 
upon  the  last  carrier,  as  having  actual  possession  of  the  baggage ;  that,  there- 
fore«  the  Hudson  River  R.  R.  Co.,  not  the  defendant,  the  New  York  Central 
R.  R.  Co.,  was  liable  for  the  loss  of  the  trunks.  It  was  held,  however,  that  the 
defendants'  contract  covered  the  storage  of  the  trunks  after  a  reasonable  time 
for  removal  had  elapsed,  and  that  the  carrier  was  not  transformed,  after  the 
expiration  of  the  **' reasonable  time,"  into  a  mere  accidental  finder  or  gra- 
tuitous bailee. 

Extent  of  Railroad's  Liability  as  Warehouseman. — In  the  case  last  referred 
to,  it  was  held  that  the  liability  of  a  railroad  company  as  warehouseman  was 
a  part  of  the  contract  for  carriage.  If  so,  its  liability  would  be  that  of  a 
bailee  for  hire.  It  is  stated  in  Clark  v.  Eastern  R.  R.  Co.,  reported  in  this 
number  of  Am.  &  Eng.  R.  R.  Cas.,  that  it  was  merely  that  of  a  gratuitous 
bailee. 
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V. 

Hassell. 

(62  Tex,  256.) 

A  passenger  who  takes  passage  on  a  through  train  with  notice  that  under 
the  regulations  of  the  company  the  train  will  not  stop  at  a  designated  inter- 
mediate point,  cannot  require  the  train  to  stop  at  such  point  to  enable  him 
to  get  off  there.  If,  in  ignorance  of  such  regulation,  he  takes  passage  on  a 
through  train,  with  a  ticket  to  a  station  at  which  the  train  will  not  stop,  the 
company  has  a  right  to  correct  his  mistake  at  any  regular  stopping  station 
for  that  train  before  reaching  the  station  desired;  and  if,  being  informed  of 
his  mistake,  after  being  afforded  an  opportunity  to  quit  the  train  at  a  reg- 
ular stopping  station  and  wait  for  the  proper  train,  he  refuses  to  do  so,  the 
conductor  of  the  train  may  put  him  off  in  a  proper  manner. 

Evidence  of  general  notoriety  at  a  designated  place  of  the  customs  of  a 
railway  company  in  running  its  trains,  is  not  admissible  against  one  who  does 
not  live  at  that  place,  and  is  not  shown  to  have  had  the  means  of  acquiring 
such  general  knowledge  as  may  be  possessed  by  residents  of  the  place. 

One  who  receives  injury  in  jumping  from  a  moving  railway  train,  and 
who  jumps  therefrom  because  ordered  or  directed  so  to  do  by  a  conductor 
who  is  ejecting  him,  cannot  be  charged  with  contributory  negligence. 

Appeal  from  Andei-son.  Tried  below  before  tlie  Hon.  Peyton 
Edwards. 

Suit  by  0.  R.  Hassell  against  the  International  and  Great 
Northern  R.  R.  Co.  for  damages  for  personal  injuries  received  in 
being  wrongfully  ejected  from  a  passenger  train,  near  Palestine. 
The  appellant  set  up  as  a  defence  that  it  was  not  guilty  as  charged ; 
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that  appellee  was  wrongfully  on  the  train,  and  that  he  contributed 
to  or  caused  the  injury  received.  The  case  was  tried  on  the  3d 
day  of  December,  1883,  and  resulted  in  a  verdict  and  judgment 
for  appellee  for  $600. 

The  inoportant  facts  are  stated  in  the  opinion. 

John  Touna  Gooch  for  appellant. 

Ward  c&  Glenn  for  appellee. 

Statton,  J. — In  so  far  as  it  was  necessary  to  do  so,  the  charge  of 
Facto.  the  court  below  clearly  informed  the  jury  as  to  the 

rights  of  the  respective  parties  on  each  ground  of  action  embraced 
in  the  petition. 

One  ground  of  action  was  the  failure  of  the  appellant  to  carry 
the  appellee  from  Jacksonville  to  Elkhart  on  the  tram  on  which  he 
started  from  the  former  place. 

The  other  ground  of  action  was  that  the  conductor  ejected  the 
appellee  from  the  train  on  which  he  left  Jacksonville,  in  an  im- 
proper manner,  from  which  he  alleged  injury. 

Under  the  uncontro verted  facts  presented  by  the  record  it  does 
not  become  necessary  to  determine  whether  the  contract  made  be- 
tween the  appellee  and  the  person  who  was  acting  as  ticket  agent 
in  the  appellant's  oflSce  at  Jacksonville  was  binding  on  the  appel- 
lant or  not.  To  that  person  the  cost  of  passage  to  Elkhart  was 
paid,  and  the  appellee  received  in  good  faith  a  ticket  from  liim, 
which  on  its  face  was  good,  and  entitled  him  to  be  carried  from 
Jacksonville  to  Elkhart.  After  paying  for  and  receiving  a  ticket 
bearing  the  signature  of  the  proper  officer  of  the  company,  in  good 
faith  he  entered  the  car  of  the  appellant,  believing,  as  he  had  been 
told  by  the  person  who  sold  him  the  ticket,  that  on  that  train  he 
could  go  to  Elkhart. 

After  he  entered  the  train  and  the  journev  began,  the  conductor 
recognized  the  validity  of  the  ticket  which  he  held,  by  receiving  it 
as  an  evidence  that  the  holder  of  it  was  entitled  to  and  had  com- 
menced a  journey  paid  for  and  evidenced  by  it.  These  facts  made 
the  appellee  a  passenger  on  the  appellant's  train,  and  not  a  mere 
intruder  or  trespasser.  Such  would  have  been  his  character  if  he 
had  held  no  ticKet  at  all,  if  he  entered  the  car  of  the  appellant  in 
good  faith  intending  to  make  the  journey  and  to  pay  his  passage. 

The  court  instructed  the  jury,  among  other  matters,  as  follows: 
RBouLATioK  AB  "  Thc  proof  shows  that  the  railroad  company  runs  two 
TOAiTO^'wAY  daily  trains  between  points  named  in  plaintiff's  ticket, 
8TATI0M8.  ^^^  ^-jjQ  regulation  that  one  of  these  trains  shall  not  stop 

at  all  stations  is  a  reasonable  regulation  and  one  they  had  a  right 
to  make,  and  a  passenger  who  travels  on  said  road  with  notice  of 
such  regulation  cannot  get  on  a  through  train  and  demand  to  be 
carried  to  a  point  at  which  said  through  train  does  not  stop,  even 
if  he  has  a  ticket  to  such  point,  unless  he  goes  on  the  train  by  direc- 
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tioD  of  the  railroad's  agents.    If  the  person  who  acted  as  agent, 
and  sold  the  ticket,  directed  the  plaintiff  to  get  on  the  -^^ 
thron£ch  train,  he  had  the  ri^cht  to  &:et  on  said  train  and  senoer^  mSi 

.  -P  ..         T_     J.     'i!        r.  J..-  \_  .  THROUGH  IBADf. 

travel  upon  it ;  but  if,  after  getting  on,  be  was,  at  a 
regular  station,  notified  that  the  train  would  not  stop  at  Elkhart,  it 
was  his  duty  then  to  get  off  and  take  the  proper  train  ;  for  if  the  rail- 
road agent  at  Jacksonville  made  a  mistake,  the  railroad  had  a  right 
to  correct  the  mistake  at  any  regular  stopping  station  for  that  train. 
If,  then,  he  was  informed  at  Palestine  of  the  mistake,  it  was  his 
duty  to  get  off,  and  if  he  did  not  do  so,  the  conductor  had  a  right 
to  put  him  off  in  a  proper  manner." 

There  was  no  question  made  as  to  the  right  of  appellee  to  a  pas- 
sage on  the  other  train,  from  Jacksonville  to  Elkhart,  on  the  ticket 
which  he  held, — that  right  was  recognized. 

Under  the  facts  of  the  case  we  believe  that  the  charge  of  the 
court  correctly  presented  the  law  of  the  case;  and  that  in  so  far  as 
it  made  the  rigut  of  the  appellee,  in  any  respect,  to  depend  upon 
the  act  of  the  pei*son  who  was  in  the  ticket  office  of  appellant, 
assuming  to  discharge  the  duties  of  its  agent,  and  from  whom  he 
purchased  the  ticket  on  which  he  was  travelling,  even  if  incorrect, 
could  not  have  prejudiced  the  appellant ;  for  the  uncontroverted 
facts  showed  that  the  appellee  was  informed  at  f'alestine  that  the 
train  on  which  he  was,  under  the  regulations  of  the  road,  would 
not  stop  at  Elkhart,  and  that  the  following  train  would,  and  that  he 
was  requested  to  wait  for  that  train. 

The  jury  was  also  fairly  instructed,  under  such  a  state  of  facts, 
that  it  was  not  thereafter  wrongful  to  eject  the  appellee  from  the 
train,  if  tliis  was  done  in  a  proper  manner. 

The  other  pai'ts  of  the  charge  carefully  presented  to  the  jury  the 
right  of  tlie  appellee  under  his  several  causes  of  action,  and  unless 
the  jury  disregarded  the  charge,  which  cannot  be  presumed,  they 
could  not  have  embraced  in  their  verdict  damage  for  failure  to 
transport  the  appellee  to  Elkhart  on  the  train  which  he  boarded  at 
Jacksonville. 

There  is  no  evidence  that  the  appellee  had  notice  at  the  time  he 
boarded  the  train  at  Jacksonville  that  it  would  not  stop  at  Elkhart, 
and  the  court  correctly  ruled  that  evidence  that  such  lact  was  gen- 
erally known  at  Jacksonville  was  not  admissible  to  show  notice  to 
the  appellee,  who  did  not  live  at  Jacksonville,  and  who  was  not 
shown  to  have  had  the  means  of  acquiring  such  knowledge  as  may 
have  been  generally  in  the  possession  of  those  who  did  five  there. 
The  right  of  the  appellee  to  recover  damage  which  may  have  re- 
sulted from  his  ejectment  from  the  car  was  clearly  presented  to  the 
jury  by  the  charge  of  the  court,  which  informed  the  jury,  after 
having  correctly  instructed  tliem  as  to  the  right  of  the  appellant  to 
eject  the  appellee  in  a  proper  manner,  "  if  the  ejection  was  by  the 
nse  of  unnecessary  force,  or  ho  was  injured  in  getting  off  by  the 
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carelessness  of  the  conductor,  without  any  fault  of  his  own,  tben 
you  will  give  him  such  damages  as  will  compensate  the  injuries  he 
received  m  getting  oflE  or  being  forced  oflF,  not  to  exceed  $2,000." 

There  is  a  direct  conflict  in  the  evidence  of  the  conductor  and 
the  appellee  in  reference  to  the  manner  in  which  he  was  put  off  of 
the  train. 

The  conductor  stated  that  after  conducting  the  appellee  to  the 
steps  of  the  car,  the  appellee  was  about  to  leap  from  tne  car  while 
still  moving  slowly,  and  that  he  told  him  not  to  jump,  that  the  train 
would  stop,  and  that,  disregarding  this  instruction,  the  appellee 
leaped  from  the  train  while  moving  slowly. 

The  appellee,  however,  stated  that  while  the  train  was  moving 
slowly  the  conductor  said  to  him,  "  now  is  your  time,  iump,"  and 
that  ne  did  so,  from  which  resulted  the  injuries  of  which  he  com- 
plained. 

Under  such  a  state  of  facts  a  judraient  cannot  be  reversed  on 
LBijniio  FROM  the  ground  that  the  verdict  was  contrary  to  the  evidence, 
oRDKRK^B*?  unless  it  be  the  law  that  one  who  leaps  from  a  moving 
KOTMiSijoinicB.  train,  when  instructed  to  do  so  by  the  conductor,  as 
matter  of  law  may  be  charged  with  contributory  negligence. 

We  do  not  so  ividerstand  tlie  law  to  be.  Kline  v.  C.  P.  R.  R. 
Co.,  37  Cal.  400  ;  Mclntyre  v.  N.  Y.  C.  E.  R.  Co.,  37  N.  Y.  288; 
Wharton  on  Negligence,  369,  371 ;  Shearman  &  Redfield  on  Neg- 
ligence, 282,  283. 

It  was  for  the  jury  to  determine  whether  or  not,  under  the  facts 
existing  at  the  time,  the  appellee  used  that  care  which  a  prudent 
man  under  like  surroundings  would  use. 

It  is  true  that  the  appellee  stated  that  he  thought  the  leap  dan- 
gerous, but,  even  though  this  was  true,  if  the  alternative  of  jump- 
ing from  the  car  while  in  motion,  or  of  being  ejected  from  tne  car 
while  in  motion,  was  presented  to  him,  it  cannot  be  claimed  as  a 
matter  of  law  that  his  election  was  not  that  most  likely  to  be  at- 
tended with  the  least  danger,  nor  that  thus  electing  and  leaping 
from  the  car  was  negligence  jp^r^^/  in  i^eference  to  this  matter  the 
court  instructed  the  jury  as  follows : 

"  The  plaintiff  Hassell  must  be  himself  not  to  blame  in  jumping 
from  the  train  while  in  njotion  of  his  own  accord  ;  and  to  recover 
for  being  injured  in  jumping  from  the  train  while  in  motion  it 
must  appear  that  he  used  ordinary  care  himself  in  not  jumping 
until  he  was  forced  to  do  so  by  the  conductor,  or  after  some  act  by 
the  conductor  showing  an  immediate  intention  of  ejecting  him 
forcibly." 

There  was  evidence  tending  to  show  that  it  was  the  intention  of 
the  conductor  forcibly  to  eject  the  appellee  from  the  cars  at  the 
time  he  leaped,  and  there  was  evidence  directly  to  the  contrary ; 
upon  this  evidence  the  jury  found  in  favor  of  the  appellee,  which 
includes  a  finding  that  ne  excercised  due  care,  and  we  cannot  say 
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that  the  finding  is  so  manifestly  against  the  evidence  as  to  authorize 
this  court  to  set  it  aside. 

There  is  no  error  found  for  which  the  judgment  should  be  re- 
versed, and  it  is  affirmed. 

Affirmed. 

Beauchamp  «.  International,  etc.,  R.  R.,  9  Am.  &  Eng.  R.  R.  Gas.  816. 


Plait 

V. 

Chicago  and  Northwestern  R.  R.  Co.  et  al. 

{Advance  Case,  Wisconsin.     April  28,  1885.) 

Where  a  passenger  has  taken  passage  on  a  train  which  does  not  re^larly 
or  ordinarily  stop  at  his  place  of  destination,  the  railroad  is  not,  in  the 
absence  of  any  special  contract,  bound  to  stop  the  train  at  that  place.  Its 
duty  toward  such  passenger  is  fully  satisfied  oy  notifying  him  in  due  time 
that  the  train  will  not  stop,  and  giving  him  an  opportunity  to  alight  at  some 
other  station  on  the  road,  from  which  he  can  take  passage  on  the  first  train 
of  the  company  which  regularly  stops  at  the  station  named  in  passenger's 
ticket. 

It  is  the  duty  of  a  passenger  to  inform  himself  whether  a  train  on  which 
he  proposes  to  take  passage  will  stop  at  the  station  to  which  he  is  bound. 

Appeal  from  circuit  court,  Juneau  county. 

Litsk  <&  Perry  for  respondent. 

c/.  G.  Jenkins  and  S.  Z.  Perrin  for  ap{)ellant8. 

Taylor,  J. — The  respondent  brought  her  action  in  the  circuit 
court  to  recover  damages  from  the  appellant  companies  facm.  ^ 
for  not  carrying  her  directly,  and  upon  the  same  train,  from  St. 
Paul  to  Wonewoc.  The  evidence  shows  that  the  plaintiff,  in  the 
forenoon  of  the  fourteenth  day  of  August,  1883,  purchased  a 
ticket  at  the  Union  depot  in  St.  Paul,  to  be  carried  over  the  rail- 
roads of  the  appellants  from  St.  Paul  in  Minnesota,  to  "Wonewoc, 
in  this  State.  After  purchasing  the  ticket  the  plaintiff  asked  the 
ticket  agent  "  what  time  the  train  would  leave,  and  he  told  her  at 
12:45,"  and  when  that  train  was  called  she  took  that  train.  She 
came  to  St.  Paul  in  the  morning  and  waited  all  the  time  in  the 
Union  depot  until  the  train  left  at  12: 45.  She  was  carried  by  this 
train  from  St*  Paul  to  Elroy,  which  is  the  junction  of  the  lines  of 
the  two  railway  companies.  After  the  train  arrived  at  this  place, 
between  9  and  11  o'clock  in  the  evening,  one  of  the  train-men 
came  into  the  car  where  the  plaintiff  was,  and  asked  plaintiff  how 
far  she  was  going.  She  told  him  she  was  going  to  Wonewoc. 
He  replied :  "  We  don't  stop  at  Wonewoc ;  you  will  have  to  get  off 
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here."  She  sat  a  short  time,  and  then  she  asked  the  train-man  if 
he  would  not  stop  long  enough  for  her  to  step  oflE ;  thj^t  she  Avould 
be  at  the  door.  He  replied:  "No;  if  you  do  not  get  oflE  here, 
you  will  have  to  go  to  Eeedsburg."  "1  did  not  show  him  my 
ticket."  And  thereupon  the  plaintiff  got  oflE  the  train,  and  re- 
mained at  Elroy  until  the  arrival  of  the  next  train,  about  10 
o'clock  in  the  morning,  when  she  got  on  board,  and  was  carried  to 
Wonewoc,  which  is  about  eight  miles  from  Elroy.  PlaintiflF  was 
acquainted  in  Elroy,  and  stopped  at  a  hotel,  where  she  had  stopped  at 
otlier  times,  during  the  night.  The  plaintiff  recovered  a  judgment 
against  the  appellants  for  $500  damages,  and  the  appeal  is  from 
that  judgment. 

The  plaintiflTs  right  to  recover  in  this  action  depends  upon  the 
question  whether  the  companies  were  bound  to  carry  her  to  her 
destination  at  Wonewoc  on  the  same  train  which  carried  her  from 
St.  Paul  to  Elroy.  If  they  were,  then  she  would  be  entitled  to 
recover  such  damages  as  she  sustained  by  being  compelled  to  leave 
the  train  at  Elroy,  and  remain  there  until  the  next  train  in  the 
morning,  which  carried  her  to  her  destination.  If  they  were  not 
so  bound,  then  she  would  not  be  entitled  to  recover  any  sum 
against  either  company. 

The  admissions  in  the  pleadings  and  the  evidence  show  that 
the  two  companies  run  passenger  trains  from  Chicago  to  St.  Paul 
both  ways,  the  Omaha  K.  K.  Co.  running  two  trains  daily  each  way 
between  St.  Paul  and  Chicago,  and  the  Northwestern  R.  R.  Co. 
running  four  passenger  trains  daily  each  way  between  Eh-oy  and 
Chicago,  passing  "Wonewoc ;  and  that  two  of  the  trains  each  way 
between  Elroy  and  Chicago  stopped  at  all  the  stations,  including 
Wonewoc,  to  discharge  and  receive  passengers;  and  two  of  the 
trains,  which  were  for  the  accommoclation  of  through  travel  be- 
tween Chicago  and  St.  Paul,  stopped  only  at  the  larger  towns; 
that  Wonewoc  was  not  one  of  the  regular  stopping  places  for  these 
through  trains;  and  that  the  train  upon  which  the  plaintiff  came 
from  St.  Paul  to  Elroy  was  one  of  the  through  trains  for  whiok 
Wonewoc  was  not  a  regular  stopping  place. 

The  jury,  in  their  special  verdict,  find,  among  other  things,  (1) 
"  that  the  train  which  carried  the  plaintiff  from  St.  Paul  to  JElroy 
did  not  ordinarily  stop  at  Wonewoc ; "  and  (2)  "  that  it  did  some- 
times stop  at  Wonewoc  for  the  purpose  of  letting  off  passengers." 
Although  the  court  excluded  evidence  offered  by  the  defendants 
to  show  that  this  train,  according  to  the  regulations  of  the  com- 
pany, was  not  to  stop  at  Wonewoc,  yet  a  witness  on  the  part  of  the 
plaintiff  testified  that  he  had  seen  the  folders  which  the  company 
issues,  and  thinks  that  Wonewoc  was  not  mentioned  as  a  stopping 
place  for  that  train.  This  evidence,  together  with  the  evidfence  of 
the  plaintiff  herself,  that  she  was  informed  at  Elroy,  by  an  employee 
of  the  company,  that  the  train  did  not  stop  at  Wonewoc,  and  the 
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finding  of  the  jury  that  the  train  did  not  ordinarily  stop  there,  in 
the  absence  of  any  express  contract  on  the  part  of  the  companies 
that  the  plaintiff  should  be  carried  from  St.  Paul  to  Wonewoc  by 
the  same  train  upon  which  she  took  passage  at  St.  Paul,  ticket  -  hold. 
leaves  the  plaintiff  in  the  situation  of  every  other 
person  who  buys  a  ticket  for  passage  over  the  roads  of 
defendants.  In  the  absence  of  nny  express  contract  to  the  contrary, 
the  holder  of  the  .ticket  is  to  be  carried  over  the  road,  according  to 
the  reasonable  rules  and  regulations  of  the  company;  and  the 
company  cannot  be  compelled  to  stop  and  discharge  a  passenger 
at  a  place  on  the  road,  when,  by  its  reasonable  rules  and  regulations, 
the  train  upon  which  the  passenger  is,  does  not  stop  there.  The 
only  duty  of  the  companies  in  such  case  is  to  inform  the  passenger 
in  due  time  of  the  fact  that  the  train  upon  which  he  is  then  being 
carried,  does  not  stop  at  the  place  to  which  he  has  purchased  a 
ticket,  and  permit  the  passenger  to  leave  such  train,  at  some  otlier 
station  on  the  road,  from  which  the  passenger  can  take  passage  on 
the  first  train  of  the  company  whicn  will,  according  to  its  rules 
and  regulations,  stop  at  the  station  mentioned  in  the  passage  ticket. 

As  stated  above,  the  plaintiffs  right  to  recover  anything  in  this 
action  depends  upon  the  contract  made  between  her  and  the  com- 
panies at  the  time  she  purchased  her  ticket  at  St.  Paul. 
JBy  the  purchase  of  that  ticket  she  obtained  an  un- 
doubted right  to  be  transported  over  the  roads  of  the  companies 
from  St.  Paul  to  "Wonewoc,  on  the  first  or  any  subsequent  train 
which  left  the  depot  at  St.  Paul,  and  which,  by  the  regulations  of 
the  company,  was  accustomed  to  stop  at  Wonewoc  to  discharge 
pa88engei*s ;  or  she  might,  if  she  saw  fit,  ride  upon  a  train  starting 
from  St.  Paul  towards  her  destination,  which  did  not,  by  the  rules 
of  the  companv,  stop  at  Wonewoc ;  but  she  could  not,  by  taking 
passage  on  such  train,  render  it  obligatory  upon  the  company  to 
stop  at  Wonewoc  to  permit  her  to  leave  the  train  there.  In  such 
case,  the  duty  of  the  company  would  be  fully  discharged  when  it 
informed  her  that  the  train  would  not  stop  at  such  station,  and 
permitted  her  to  leave  the  train  at  some  station  before  arriving  at 
that  place. 

The  evidence  in  this  case  does  not  show  that  the  plaintiff  was 
misled  by  any  act  on  the  part  of  the  companies  whicli  caused  her 
to  believe  that  the  train  she  took  passage  on  at  St.  Paul  would 
carr^  her  directly  to  Wonewoc.  She  made  no  inquiries  on  the 
subject.  After  purchasing  her  ticket,  she  simply  asked  the  ticket 
agent  when  the  train  would  leave,  and  he  told  her  at  12:45.  She 
took  that  train  without  making  any  inquiry  as  to  whether  it  would 
stop  at  Wonewoc;  and  it  is  quite  evident  that  she  would  have 
taken  the  same  train  she  did  had  she  known  that  it  would  not  stop 
at  that  place.  By  taking  it,  she  would  reach, her  destination  at  the 
same  time  she  would  had  she  waited  for  the  next  train,  which, 
21  A.  &  E.  R.  C%8.— 21 
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according  to  the  niles  of  tlie  companies,  stopped  at  Wonewoc. 
The  train  she  took  carried  her  witu  more  speed  and  more  com- 
fortably than  the  train  which  stopped  at  Wonewoc  would  have 
done,  had  she  waited  for  it.  If  the  company  was  not  bound  to 
carry  her  to  Wonewoc  on  the  train  she  started  from  St  Paul  on, 
certainly  she  was  not  injured  by  being  carried  on  that  train  to 
within  a  few  miles  of  her  destination,  so  far  as  appears  from  the 
evidence  in  this  ciise. 

That  the  regulation  of  the  companies,  in  requiring  the  two 
rkoulatiok  through  trains  not  to  stop  at  Wonewoc  and  othersmall 
JbIwswillnot  places  on  the  line  of  their  road  south  of  Elroy,  was  a 
sStioito  18  EB^  reasonable  one,  cannot,  we  think,  be  questioned.  There 
BONABLE.  were  two  other  passenger  trains  running  both  ways 

daily,  over  the  line  of  the  Northwestern  road  south  of  Ehoy, 
which  stopped  at  Wonewoc,  besides  other  mixed  or  accommodation 
trains,  ana  it  seems  to  us  that  was  furnishing  reasonable  accom- 
modation for  persons  travelling  to  and  from  the  smaller  towns  on 
the  line  of  the  road.     That  regulations  of  the  kind  made  by  the 
defendant  companies  are  reasonable  and  should  be  upheld  by  the 
courts  is  fully  established  by  the  authorities.    Kailroad  Co.  v.  Ran- 
dolph, 53  111.  570 ;  Eailroad  Co.  v.  Nuzum,  50  Ind.  141 ;  Railroad 
Co.  V.  Applewhite,  52  Ind.  540 ;  Kailroad  Co.  v.  Hatton,  60  InA 
12 ;  Dietrich  v.  Pennsylvania  R.  R.  Co.,  71  Pa.  St.  432 ;  Johnson r. 
Railroad  Co.,  46  N.  H.  213 ;  Cheney  v.  Railroad  Co.,  11  Mete.  121; 
Riiilroad  Co.  v.  Proctor,  1  Allen,  267;  Fink  v.  Railroad  Co.,  4 
Lans.  147:  Railroad  Co.  v.  Bartram,  11  Ohio  St.  457;  Yorton  t. 
Railroad  Co.,  54  Wis.  234;  s.  c,  6  Am.  &  Eng.  R  R.  Cas.  322. 
The  rule  is  clearly  and  briefly  expressed  by  the  court  in  Railroad 
Co.  V,  Randolph,  supra :  "  By  his  ticket  a  passenger  acquires  only 
the  right  to  be  carried  according  to  the  custom  of  the  road ;  he 
has  the  right  to  go  to  the  place  for  which  his  ticket  calls  on  any 
train  that  usually  carries  passengers  to  that  place,  but  he  cannot 
insist  on  being  caiTied  out  of  the  customary  couree  of  the  road." 

It  is  also  held  that  it  is  the  duty  of  the  passenger  to  ascertain  for 
DiTTT  OF  PA8-  himself  whether  the  train,  upon  which  he  takes  passage. 
SrtSi  WEM  will  carry  him,  and  put  him  off  at  the  destination  to 
TRACifiTOPs.  which  he  wishes  to  be  carried.  See  cases  above  cited. 
Some  of  the  cases  hold  that  "it  is  the  duty  of  the  conductor  to 
run  the  trains  according  to  public  arrangements,  and  be  has  no 
power  to  change  them,  and  a  passenger  has  no  right  to  infer  that  a 
conductor  has  any  sucfi  power  from  his  general  duties  as  a  con- 
ductor, and  no  reason  to  suppose  that  he  can  bind  the  railroad 
company  by  any  such  agreement."  Railroad  Co.  v.  Hatton,  and 
Railroad  Co.  v,  Applewhite,  siwra. 

In  order  to  entitle  the  plaintiff  to  recover  damages  in  this  action,  it 
was  incumbent  on  her  to  prove  that  she  had,  either  by  express 
contract  with  some  employee  or  agent  of  the  companies,  authorized 
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to  make  the  same,  or  according  to  tlie  rules  and  regulations  of  the 
companies,  the  right  to  be  carried  from  St.  Paul  to  Wonewoc  on 
the  same  train  on  which  she  took  passage  at  St.  Paul.  This,  we 
think,  she  failed  to  prove  upon  the  trial.  The  jury  have  found 
that  the  train  on  which  she  took  passage  did  not  ordinarily  stop 
at  Wonewoc,  and  the  proof  given  on  the  trial  that  it  had  before 
tliat  time  occasionally  stopped  there  to  permit  passengers  to  leave 
the  cars  there,  did  not  estop  the  company  from  ninnmg  its  train 
in  the  ordinary  way,  and  make  it  its  duty  to  stop  on  this  occasion  ; 
and  as  there  was  no  proof  tending  to  show  that  the  ticket  agent,  or 
any  other  agent  of  the  company,  had  either  agreed  with  the  plain- 
tiff that  it  would  stop  there,  or  done  anyming  which  can  be 
reasonably  construed  into  an  implied  agreement  to  carry  her  to 
that  place  on  that  ti*ain,  she  failed  to  establish  a  cause  of  action 
against  either  of  the  companies.  We  are  of  the  opinion  that 
neither  the  evidence  nor  the  finding  of  fact  by  the  jury  entitle 
theplaintiflf  to  recover. 

We  need  not,  therefore,  consider  the  other  questions  discussed 
by  the  learned  counsel  for  the  respective  parties  in  reference  to 
the  damages  to  which  the  plaintiff  would  have  been  entitled  in 
case  she  had  established  a  right  to  recover  at  all.  We  are,  how- 
ever, constrained  to  state  that,  judging  from  the  evidence  preserved 
in  the  record,  the  verdict  for  $500  was  out  of  any  just  proportion 
to  the  damages  sustained  by  the  plaintiff  by  the  delay  at  Elroy, 
had  it  appeared  that  such  delay  was  caused  by  the  mistake  of  the 
agents  of  the  companies. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  to  the  circuit  court,  with  instructions  to  enter  judgment 
upon  the  special  verdict  in  favor  of  the  defendants. 

Duty  of  the  Railroad  Company  to  a  Passenger  who  has  taken  Passage 
CD  a  train  that  does  not  stop  at  the  station  named  in  his  ticket — ^see  notes  to 
the  cases  of  Beauchamp  v.  International,  etc.,  R.  R.  Co.,  9  Am.  &  Eng.  R.  R. 
Cas.  314;  Trotlinger  v.  East  Tennessee,  etc.,  R.  R.  Co.,  18  Am.  &  Eng.  R.  R. 
Cas.  52;  and  St.  Louisy  etc.,  R.  R.  Co.  v.  Marshall,  18  Am.  &  Eng.  R.  R. 
Cas.  358. 
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V. 

Tesbt. 

(62  Texas  Bep&rti,  880.) 

Where  the  railway  company  has  violated  its  contract  with  a  passenffer  by 
carrying  him  beyond  his  destination,  it  is  responsible  in  damages  for  the  dis- 
comfort, inconvenience,  sickness,  expenses,  and  charges  shown  to  have  been 
the  direct,  natural,  and  proximate  result  of  the  breach  of  the  contract. 
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Proof  as  to  the  symptoms  of  disease  which  afflicted  plaintiff,  by  one  of 
two  physicians  attending,  is  admissible  when  the  absence  of  the  other  is 
satisfactorily  accounted  for. 

Appeal  from  Milam.  Tried  below  before  the  Hon,  W.  E. 
Collard. 

The  appellee  brouffht  this  suit  in  the  district  court  of  Mikm 
count  J,  alleging  that  he  attained  his  majority  on  the  27th  day  of 
August,  1881,  and  that  before  that  time  he  labored  under  the  disa- 
bility of  minority,  to  recover  of  the  appellant's  railway  company 
damages  for  the  violation  of  his  rights  as  a  passenger  on  one  of  iis 
freight  trains,  and  upon  which  plaintifi  had  paid  his  fare  from 
Kockdale  to  the  depot  of  Milano  Junction,  by  wrongfully  carrying 
him  beyond  his  destination  a  distance  of  three  mnes  to  a  water 
tank,  without  his  consent,  and  requiring  him  to  leave  the  cars  in 
the  darkness  of  the  early  morning,  about  daylight,  in  bad,  inclem- 
ent weather,  causing  great  physical  and  mental  pain  and  discom- 
fort ;  and  after  daylignt  to  return  through  such  inclement  weather 
to  Milano  Junction  without  covering  or  protection,  thereby  cane- 
ing  plaintiff  to  contract  disease,  to  his  actual  compensatory  damage 
in  the  sum  of  $10,000. 

Defendant  answered  by  exceptions,  statute  of  limitations  of  one 
year,  contributory  negligence  and  general  denial. 

The  demurrer  of  deiendant  being  sustained  by  the  court,  the 
plaintiff  filed  a  trial  amendment,  setting  up  that,  by  reason  of  the 
wrongful  acts  of  defendant  in  compelling  plaintiff  to  leave  the  cars 
in  baa  and  inclement  weather,  he  contracted  pneumonia,  was  con- 
fined to  his  bed  after  reaching  home  about  ten  days,  suffered  great 
pain,  and  was  detained  from  Iiis  business  for  a  long  time,  put  to 
great  expense  in  physicians'  and  drug  bills  in  the  necessary  treat- 
ment of  the  disease,  to  his  damage  as  alleged  in  his  first  amended 
petition. 

The  verdict  was  for  the  plaintiff  for  $600  damages. 

The  defendant  made  a  motion  for  a  new  trial,  which  was  over- 
ruled. 

The  court  charged  the  jury  on  the  subject  of  damages  as  follows: 

"  If  you  further  find  that  plaintiff  was  required  to  get  off  the 
cars  in  rainy,  cold  or  inclement  weather,  and  defendanrs  conduc- 
tor refused  to  carry  plaintiff  on  to  a  regular  station  without  further 
pay  as  consideration  therefor,  and  if  you  further  find  that  such  acts 
on  the  part  of  defendant's  servants  and  agents  under  the  circum- 
stances constituted  negligence  on  their  part,  then  you  will  find  for 
plaintiff  such  actual  damages  as  the  evidence  shows  will  be  a  fair 
and  reasonable  compensation  to  him  for  the  inconvenience,  loss  of 
time,  expenses,  and  personal  injury  occasioned  directly  and  proxi- 
matelv  by  such  negligence,  and  no  more. 

"  If  defendant  was  guilty  of  negligence  to  plaintiff's  damage, 
and  plaintiff  was  also  guilty  of  negligence  which  contributed  to  tiie 
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injury  or  damage,  defendant  woald  not  be  liable  for  8ucli  damage 
or  injury  unless  it  has  been  shown  that  the  negligence  of  defend- 
ant's servant  was  the  direct  and  proximate  cause  of  the  damage ; 
nor  would  plain tiflE  be  entitled  to  recover  for  injury  or  special 
damage  on  account  of  defendant's  negligence  if  he  could  have 
avoided  the  consequences  of  such  negligence  by  the  exercise  of  rea- 
sonable care  and  prudence  on  his  part,  that  is,  such  care  and  pru- 
dence as  an  ordinarily  careful  and  intelligent  person  would  have 
used  under  the  circumstances.  But  if  deiendant  negligently  car- 
ried plaintiff  beyond  his  destination,  and  the  station  passed  was  a 
regular  station  where  they  received  and  discharged  passengers,  or 
if  it  was  a  junction  of  two  roads  in  operation,  and  if  defendant  re- 
quired plaintiff  to  get  off  the  train  at  the  tank,  after  he  had  paid 
nis  fare  to  the  station  passed,  then  he  would  be  entitled  to  recover 
some  damages,  even  though  he  has  not  shown  any  special  damages 
resulting  to  him  from  the  negligence  of  defendant,  as  the  proxi- 
mate cause.  Yet  if  you  find  from  the  evidence  that  defendant 
was  guilty  of  negligence,  and  carried  plaintiff  beyond  his  destina- 
tion, after  he  had  paid  his  fare,  and  the  conductor  required  him  to 
get  off  at  the  tank,  not  a  usual  stopping  place  to  discharge  passen- 
gers^ and  if  you  find  that  the  plaintiff  voluntarily  exposed  himself 
to  inclement  weather,  which  caused  him  to  be  sick,  when  by  use  of 
ordinary  care  he  might  have  avoided  the  exposure,  you  cannot  find 
any  damages  for  plaintiff  on  account  of  sickness,  expense,  or  loss 
of  time  incurred.  It  was  the  duty  of  plaintiff,  after  he  was  re- 
quired to  get  off  the  cars  (if  you  find  that  he  was),  to  use  ordinary 
care  to  avoid  the  consequences  complained  of,  and  if  he  might  have 
done  so  by  such  care  he  cannot  recover  for  the  expense  and  sick- 
ness and  loss  of  time,  but  in  this  case  he  would  be  entitled  to  his 
actual  expense  in  getting  home.  If,  however,  you  find  that  plain- 
tiff was  a  passenger  on  defendant's  cars,  was  carried  beyond  his 
destination  where  defendant  ought  to  have  stopped  to  discharge 
him,  and  after  arriving  at  the  tank  he  was  negligently  required  to 
g^t  off  in  the  rain  and  expose  himself  to  inclement  weather,  and  he 
proceeded  home  in  the  rain,  and  if  you  find  that  he  used  ordinary 
care  to  avoid  such  exposure,  and  of  this  you  are  to  judge  from  the 
circumstances,  you  will  find  for  plaintiff  his  actual  expenses  in 
going  home  and  a  reasonable  compensation  for  such  exposure ;  and 
if  you  further  find  that  such  exposure  caused  him  to  be  sick  as  al- 
leged, and  the  sickness  was  the  proximate  cause  or  the  natural  and 
necessary  consequence  of  the  exposure,  you  will  also  find  for  plain- 
tiff such  other  and  further  amount,  as  damages,  as  he  may  be  en- 
titled to  by  way  of  pecuniary  compensation  ior  his  pain  and  suffer- 
ing, physical  and  mental,  attending  and  incident  to  his  sickness, 
and  also  such  other  amount  as  he  necessarily  incurred  for  medical 
bills  and  for  loss  of  time." 

Davis  (6  BeaU  for  appellant. 

jK.  Z.  Antony  for  appellee. 
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AVest,  a,  J. — Time  will  not  permit  of  our  entering  into  an  ex- 
tended consideration,  discussion,  and  compai*ison  of  the  iiianv 
authorities  bearing  on  the  intei'esting  question  now  befoi*e  us,  with 
a  view  of  determining  with  entire  precision  what,  under  the  factg 
of  this  particular  case,  is  the  true  rule  by  which  the  jurj  shoulii 
be  guided  in  ascertaining  the  amount  of  damage  (if  anj)  sustaineci 
by  the  appellee  for  which  the  appellant  is  legally  answerable. 

We  have,  however,  given  the  case  a  great  deal  of  consideration, 
and  have  examined  very  carefully  all  the  authorities  on  the  subject 
that  we  have  access  to  at  this  point. 

In  this  investigation  we  have  been  greatly  aided  by  the  care- 
fully prepared  brief  of  the  able  and  experienced  counsel  represent- 
ingtlie  appellant. 

We  nmst,  however,  under  the  circumstances,  content  ourselves 
in  disposing  of  the  questions  raised  by  the  assignment  of  eiTor, 
with  stating  that  we  believe  the  district  court  committed  no  serious 
error  in  holding  that  the  pleadings  of  appellee,  as  finally  amend- 
ed, presented,  in  substance,  in  a  sufficiently  intelligible  manner 
(though  not  as  clearly  and  distinctly  as  should  have  )>een  done),  a 
good  cause  of  action  against  the  appellant  for  the  damages  claimed. 

The  charge  of  the  court,  taken  as  a  whole,  cannot  be  said  to  l)e 
erroneous,  and  fairly  enough  presented  to  the  consideration  of  tlie 
jui-y  the  main  issues  in  the  case.  Nor  was  there  error  in  refusing 
the  instructions  asked  by  the  appellant,  under  the  facts  and  cir- 
cumstances of  the  case  as  developed  by  the  evidence. 

In  the  examination  of  the  questions  raised,  much  attention  has 
been  given  to  the  case  of  Hobbs  v,  L.  &  S.  W.  R.  R.  Co.,  10  L 
R.,  Q.  13.  Ill,  and  also  to  the  case  of  The  Indianapolis,  etc.,  RR 
Co.  V,  Birney,  71  111.  391.  The  well-considered  case  of  Walsh  t?. 
Chicago,  M.  &  St.  Paul  R.  R.  Co.,  42  Wis.  23-28,  as  well  as  other 
kindred  authorities  bearing  directly  on  the  immediate  question 
under  consideration,  has  also  been  examined. 

Much  attention  has  also  been  given  to  the  discussion  of  the  nile 
in  Hadley  v.  Baxendale,  9  Exch.  341 ;  s.  c,  26  Eng.  L.  &  E.  R. 
398.  See  Sedgwick  on  Meas.  of  Dam.  (7th  ed.),  vol.  1,  pp.  122 
and  218  to  280  et  seq. 

As  before  stated,  after  as  full  and  as  careful  a  consideration  of 
enoush  cASBg  the  subject  as  we  have  been  able  to  ffive  it,  we  have 
DI8APPBOVKD.  (.Qine  to  tlic  conclusion  that  the  Englisli  rule,  laid  down 
in  the  above  cases,  and  othei-s  following  them,  is  too  nari-ow  and 
restricted,  and  that  a  more  liberal  one,  in  estimating  the  damages 
in  tliis  class  of  cases,  should  be  applied. 

We  believe  that  in  cases  of  the  character  now  under  considera- 
^^^  tion  the  just  and  proper  rule  is:  that  the  appellanr, 

DAjiAOM     FOR  having  unquestionably  violated  its  contract  of  carriage 
YOND    DESTiNA.  wltli  tlic  appellce,  should  be  held  responsible  in  dam- 
ages to  him  for  the  discomfort,  inconvenience,  sickness. 


OF   AU- 
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expenses,  costs,  and  charges  which  are  shown  by  the  proof  in  this 
case  to  have  been  the  direct  and  proximate,  natural  and  probable 
result  of  tlie  appellant's  breach  oi  duty. 

In  this  view  of  the  subject  we  are  fully  sustained  by  the  follow- 
ing cases :  Brown  v.  Chicago,  etc.,  K.  R.  Co.,  54  Wis.  rkvikw 
343 ;  Klein  v,  Jewett,  26  N .  J.  Eq.  474  ;  Matteson  v. 
X.  Y.,  etc.,  R.  R.  Co.,  62  Barb.  364 ;  Memphis,  etc.,  R.  R.  Co.  v. 
Whitfield,  44  Miss.  466 ;  Spicer  v.  Chicago  &  N.  W.  R.  R.  Co.,  29 
Wis.  580 ;  Heirn  v,  McCaughan,  32  Miss.  17 ;  Weed  v,  Panama 
R.  R.  Co.,  17  N.  Y.  363. 
To  these  many  other  cases  could  be  added  to  the  same  effect. 
In  the  recent  work  of  Sutherland  on  Damages,  vol.  1,  pp.  78, 
102,  103,  published  during  the  present  year  (1884),  the  author, 
after  discussing  the  rule  as  to  the  measure  of  damages  in  cases  like 
the  one  now  under  consideration,  and  reviewing  Uie  more  recent 
authorities,  states  that  the  rule  laid  down  in  the  case  of  Hobbs  v. 
L.  &  S.  W.  R.  R.  Co.,  cited  above,  is  considered  now,  at  this  day, 
•*too  strict"  to  1)0  applied  in  cases  like  the  present.  He  also,  in 
this  connection,  criticises  very  properly  the  views  announced  in 
that  case  as  to  what  are  "  secondary  consequences,"  and  what  mat- 
ters may  be  properly  considered  as  "  the  result  of  the  breach  "  of 
the  contract  of  carriage. 

After  reviewing  qnite  fully  the  more  recent  authorities,  he  an- 
nounces, as  gathered  from  their  consideration,  the  better  nile  to  be : 
That  in  this  class  of  cases,  where  the  sickness  or  injury  or  discom- 
fort is  the  direct  or  the  proximate  consequence  of  the  wrongful 
act,  the  resulting  pain  and  suffering  are  also  elements  of  the  injury, 
for  which  compensation  may  be  rightfully  demanded. 

On  this  same  subject,  also,  Field,  in  the  revised  edition  of  his 
work  on  Damages,  p.  343,  observes : 

"  Where  there  was  an  agreement  to  take  a  passenger  at  a  certain 
point,  and  a  failure  on  the  part  of  the  carrier  to  stop  at  that  point, 
and  in  consequence  thereof  the  passenger  suffered  great  bodily  ex- 
posure, these  facts  may  be  shown  in  aggravation  of  the  damages 
sustained." 

In  tliis  connection,  too,  the  case  of  Williams -w.  Vanderbilt,  28  N. 
Y.  217,  may  also  be  examined,  and  will  be  found  to  fully  sustain 
the  views  here  expressed,  as  applicable  to  the  class  of  cases  like 
the  one  now  under  consideration. 

This  question,  too,  has  been  carefully  considered  by  our  own 
conrt  of  appeals,  and  the  rule  as  to  the  measure  and  elements  of 
damage  in  tins  character  of  suit  was  laid  down  by  them  very  clearly 
in  accordance  with  the  above-cited  authorities,  and  in  harmony 
with  the  views  herein  expressed  on  that  subject.  See  the  interest- 
ing case  of  The  H.  &  Tex.  C.  R.  R.  Co.  v.  Rand,  Tex.  Ct.  App., 
W.  A  W.  Civil  Cases,  sec.  255. 

Under  all  the  circnmstances  and  facts  of  this  case,  as  before 
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Stated,  we  are  of  the  opinion  that  the  pleadings  of  the  appellee,  as 
linally  amended,  set  forth  fairly  enough  a  good  cause  of  action, 
and  a  proper  case  for  the  character  of  damages  demanded. 

We  do  not  consider  the  objection  raised  to  the  introduction  in 
evidence  of  the  testimony  of  the  physicians.  Doctors 
A  T  T  E  N  D I SQ  Antony  and  Threat,  as  well  taken.     As  a  matter  of  fact. 
too,  it  appears  from  the  record  that  a  Doctor  Threat 
wns  the  first  physician  who  was  in  actual  attendance  on  the  ap- 
pellee. 

It  would  have  been  more  satisfactory,  perhaps,  to  have  had  be- 
fore the  jury  the  evidence  of  the  other  attending  physician ;  tlie 
record  shows,  however,  that  he  was  prevented  from  testifying  by 
sickness  at  the  time  of  the  trial.  Under  the  circumstances,  the 
admission  of  the  evidence  of  Doctor  Antony  worked  no  injury  to 
the  appellant,  and  was,  we  think,  competent  evidence  as  to  the 
matters  to  which  he  testified. 

The  Texas  cases  cited  by  the  appellant  have  all  been  carefully 
examined,  and  are  not  believed  to  contain  anything  at  variance 
with  the  views  herein  expressed,  as  applied  to  the  special  case  in 
hand. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

Measure  of  Damages  where  a  Passenger  is  Carried  beyond  his  Destina- 
tion.— See  note  to  Cincinnati,  etc.,  R  R.  Co.  v,  Eaton,  18  Am.  &  £og.  R.  H. 
Cas.  259. 


POTTKB 

Wilmington  and  Wkldon  R.  R.  Co. 

(Advance  CasCj  North  Carolina,    1885.) 

A  girl  nine  years  of  age  caught  her  foot  in  a  rail  laid  down  on  the  ststion 
of  a  railroad  company  as  she  was  about  to  take  passage  on  a  train.  She 
fell,  breaking  her  arm.  The  rail  was  not  defective,  and  the  girl  if  she  had 
looked  down  could  have  avoided  injury.  In  a  suit  by  her  against  the  rail- 
road company  to  recover  damages,  Jield  that  the  company  was  not  liable. 

Civil  notion  tried  before  Gudger,  Judge,  and  a  jury,  at  fall 
term,  1884,  of  Halifax  Superior  Court. 

The  plaintiff,  a  girl  nine  years  old,  suing  by  her  next  friend, 
brought  this  aiction  to  recover  damages  for  injuries  sustained  by 
her  in  the  breaking  of  her  arm  while  she  was  approaching  the 
defendant's  passenger  train  at  Weldon  to  go  on  the  same  from  that 
place  as  a  passenger  to  Halifax,  a  station  on  the  defendant's  road. 
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She  alleges  that  the  injury  was  occasioned  by  the  negligence  of 
the  defendant  in  failing  to  keep  the  passage-way  for  pei'sons 
going  on  its  train  in  good  and  safe  condition  and  repair. 

Tlie  evidence  was  that  the  defendant  and  two  other  railroad 
companies,  each,  had  a  i*aih*oad  track,  a  short  section  of  each  road, 
constructed  in  the  usual  manner,  upon  lines  a  few  feet  apart,  nearly 
or  quite  parallel  each  with  the  other,  under  a  large  shed  common 
to  all  the  companies  at  Weldon  in  .this  State.  I^assenger  trains 
on  each  of  these  roads  stopped  regularly  under  this  shed  to  let  oflE 
*and  take  on  passengers  and  baggage,  and  transfer  passengers  and 
baggage  from  one  train  to  anotlier.  No  platform  or  elevation  of 
any  kind  was  used  for  such  purpose ;  passengers  got  on  the  train 
directly  from  the  ground,  and  getting  off  it  stepped  immediately 
upon  the  ground. 

One  of  the  tracks  mentioned  lay  between  the  defendant's  track 
and  that  on  which  the  plaintiff  fell  and  broke  her  arm. 

The  plaintiff,  going  a  way  frequently  used  by  persons  approach- 
ing defendant's  train,  while  crossing  the  track  of  the  Petersburg 
R^  R.,  hitched  her  foot,  as  she  testified,  under  the  bottom  of  the 
iron  rail  and  fell.  She  did  not  know  whether  there  was  any  open 
space  under  the  iron  rail  or  not;  she  was  looking  in  front  of  her 
towards  the  hotel ;  she  had  crossed  one  iron  (meaning  the  iron  rail) 
and  struck  the  next  one  and  fell.  She  said,  "  If  I  had  been  look- 
ing where  I  was  walking,  I  could  have  kept  from  falling." 

A  witness  who  was  with  the  plaintiff  at  the  time  ox  the  acci- 
dent testified  that  only  two  trains  met  at  Weldon  at  that  time ; 
one  train  had  arrived  ;  the  defendant's  train  was  expected  in  a  few 
minutes ;  many  persons  were  then  passing  about ;  no  engine  moving 
there  at  the  time  the  accident  occurred,  two  or  three  minutes  before 
schedule  time  for  arrival  of  the  train.  This  witness  and  plauitiff 
were  going  direct  to  the  hotel ;  he  said,  "  I  was  a  step  before  her ; 
she  fell  at  the  rail ;  I  did  not  see  her  strike  her  toe ;  there  was 
some  elevation  between  this  and  next  track  on  which  she  fell ; 
there  was  a  ridge  of  dirt  two  or  three  inches  in  height ;  the  cross- 
ties  were  filled  m  between  with  earth  even  with  the  ties,  smooth,  and 
the  dirt  half-way  of  the  rail ;  she  could  not  have  hung  her  foot 
under  the  rail.  She  is  a  child  of  average  intelligence  ;  she  was  nine 
years  old.  One  looking  where  he  was  walkmg  could  get  over 
safelv.  The  rails  were  of  'T'  iron.  Track  has  been  filled  since 
tlie  accident.  More  dirt  in  middle,  but  not  more  against  the  rails. 
Flange  of  the  engine  keeps  the  dirt  away  from  the  inside  of  the 
rail  two  or  three  mches." 

Another  witness  testified  that,  **  during  the  spring  before  the 
accident,  the  ti-ack  was  raised ;  track  was  not  filled,  end  of  sills 
exposed ;  enough  of  iron  was  exposed  for  the  toe  to  catch  under 
the  rail;  space  of  lialf-inch  under  the  rail  to  the  dirt.  This  is  a 
common  pass-way/' 
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Another  witness  testified  that  the  '^  track  had  been  in  the  same 
condition  it  was  at  the  accident  some  time  before — a  year  or  more. 
Dirt  even  with  the  ties  in  the  middle  of  the  track ;  flange  of  the 
rails  covered.  She  could  not  get  her  toe  under  the  bottom  of  the 
rail."  It  is  admitted  in  the  case  for  this  court,  agreed  to  by  the 
counsel  of  the  parties,  that  ^'  plaintiff  struck  her  toe  against  the 
inner  rail  of  the  Petei-sburg  R.  E.  track." 

The  court  instructed  the  jury  that,  accepting  the  evidence  as 
true,  there  was  no  negligence  on  thepart  of  the  defendant.  They 
rendered  a  verdict  accordingly.  There  was  judgment  for  the 
defendant,  and  the  plaintiff  appealed  to  this  court. 

Mullen,  dk  Moore  and  A. «/.  Burton  for  plaintiff. 

Day  dk  ZoUiooffeT  and  R.  0.  Burton^  Jr,^  for  defendant. 

Mesbimon,  J.  (after  stating  the  facts  as  above). — "We  think 
failuretolook  that  the  court  gave  the  jury  the  proper  instruction.  In 
any  view  of  the  evidence,  negligence  on  the  part  of  the 
defendant  did  not  appear  from  it.  The  injury  the 
plaintiff  sustained  was  the  manifest  result  of  her  own  misadventure 
and  misfortune,  and  not  of  the  negligence  of  the  defendant.  She 
was  passing  towards  defendant's  track,  at  a  point  where  slie  in- 
tended to  go  on  its  train  as  soon  as  it  should  arrive,  as  a  passenger, 
and  while  crossing  the  Petereburg  E.  E.  track  she  "struck  her  toe 
against  the  inner  rail"  of  that  track  and  fell  to  the  ground,  break- 
ing her  arm  by  the  fall.  It  does  not  appear  that  the  fall  was  occa- 
sioned by  any  uneveuness  of  the  ground,  or  a  hole  in  it,  or  obstruc- 
tions allowed  to  be  temporarily  or  permanently  at  and  about  the 
place  where  she  fell.  It  seems  that  the  surface  of  the  ground  was 
nearly  level,  except  that  the  inner  rail  of  the  track  was  slightly 
above  the  surface,  and  immediately  inside  of  the  track  on  each  side 
there  was  a  small  channel  or  opening  in  which  the  flange  of  the 
engine-wheel  moved.  This  opening  was  necessaiy  and  unavoida- 
ble. It  was  easily  passed  over  and  without  danger,  if  the  pereon 
crossing  it  would  give  even  slight  attention  to  his  movements. 
The  track,  the  rail,  the  channel  inside  of  and  along  it,  the  ground 
about  it,  were  all  plainly  to  be  seen,  and  interposed  slight  or  no 
obstacle  to  an  ordinary  person  passing  that  way.  The  plaintiff  her- 
self testified  that  if  she  had  been  looking  where  she  was  walking 
she  would  have  kept  from  falling,  and  the  witness  who  had  charge 
of  her  testified  that  "  one  looking  where  he  was  walking  could  get 
over  safely."  If  she  had  given  slight  attention  to  her  steps  she 
would  not  have  encountered  the  misfortune  that  befell  her. 

Railroad  companies,  as  common  carriers,  are  necessjirily  and 
justly  held  io  a  nigh  measure  of  cai'e,  circumspection,  and  respon- 
DuTT  o^  RAIL-  sibility,  especially  in  respect  to  the  safety  of  passengers 
WAT  coMPAKiM.  — indccd,  of  all  persons  whom  they  transport — but  tney 
are  not  required  to  do,  or  have,  or  observe  such  things  as,  under   • 
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the  circumstances  of  the  matter  in  question,  are  unreasonable.  In 
the  nature  of  their  business,  some  things  necessarily  attended  ^ith 
more  or  less  danger  are  essential.  Such  things  they  are  required 
to  make  as  safe  as  practicable,  to  keep  them  so,  and  use  them  prop- 
erly and  cautiously.  When  they  do  so,  and  a  passenger,  through 
his  lack  of  caution  or  his  negligence,  suffers  injury  from  such  dan- 

ferous  thing,  the  company  is  not  responsible  for  such  injury, 
^assengers  on  their  part  are  required  to  ol)serve  proper  caution,  to 
see  and  avoid  danger  when  they  reasonably  can,  and  if  they  will 
not  they  must  suffer  the  consequences  of  their  rashness,  the  com- 

f>any  being  free  from  fault.     What  is  due  caution  must  depend 
argely  upon  the  nature  of  the  danger  encountered  and  the  circura- 
stances  ot  the  person  endangered  at  the  time. 

The  channel  or  opening  just  inside  of  the  rail  of  the  track 
caused  the  plaintiff,  as  she  mcautiously  walked  along,  to  strike  her 
toe  against  the  exposed  side  of  the  rail,  and  she  fell  to  the  ground 
and  broke  her  arm  as  a  consequence.  She  could  easily  see  the  i-ail 
and  the  opening  and  avoid  any  danger  from  it.  The  defendant 
was  in  no  default — it  was  not  negligence  on  the  part  of  the  com- 
pany owning  the  road,  or  the  defendant,  to  allow  it  to  be  there — 
it  was  essential.  The  company  could  not,  in  the  nature  of  its  use 
and  purpose,  dispense  with  it  and  keep  it  closed,  and  it  was  not 
bound  to  do  so.  The  plaintiff  was  bound  to  take  notice  of  it  and 
avoid  danger  from  it  at  her  peril. 

We  pass  by  the  question  whether  the  defendant  could,  in  any 
view  oi  the  matter,  be  held  responsible  for  defects,  if  such  had  ex- 
isted, on  and  just  about  the  track  of  the  road  of  the  Petersburg 
K.  K.  Co. 

No  error.     AflSrmed. 

Duty  of  Railroad  Company  in  Regard  to  keeping  its  Station  in  Repairi 
Safe,  and  Properly  Lighted. — See  note  to  Buenemanii  v.  St.  Paul,  etc.,  R.  R. 
Co.,  18  Am.  <&  Eng.  R.  R.  Gas.  155 ;  also  note  to  Delaware,  Lack.  &  Western 
R  R.  Co.  V,  Napheys,  1  Ibid.  60. 


Cakpenteb 

V. 

BosTOisr  AKD  Albany  R.  K.  Co. 

(97  KetD  York  Reports,  494.) 

It  is  the  duty  of  a  railroad  corporation  to  provide  for  a  passenger  a  safe 
passage  to  the  train  be  desires  to  take,  and  to  take  reasonable  care  that  he 
shall  not  while  on  its  premises  be  exposed  to  any  unnecessary  danger,  or  to 
one  of  which  it  is  aware.  It  is  bound  to  exercise  the  utmost  vigilance,  not 
only  in  guarding  its  passengers  against  careless  interference  by  others,  bat 
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even  against  violence;  and  if,  in  consequence  of  neglecting  this  duty,  a  pas- 
senger receives  injury,  which,  in  view  of  all  the  circumstances,  might  have 
been  reasonably  anticipated,  it  is  liable. 

In  such  cases,  however,  scienter  is  the  gist  of  the  action. 

Plaintiff,  having  purchased  a  ticket,  went  upon  the  platform  prepared  for 
passengers  at  defendant's  depot  at  C.  for  the  purpose  of  taking  a  train  which 
was  approaching.  A  y)ostal  car  was  attached  to  the  train,  and  as  it  passed 
the  platform  the  postal  clerk,  an  employee  of  the  United  States,  threw  out  a 
loaded  mail-bag,  which  struck  and  injured  plaintiff.  In  an  action  to  recover 
damages  for  the  injury,  it  appeared  that  this  had  been  for  a  long  time  the 
customary  method  of  discharging  mail- bags  from  postal  cars  at  said  depot, 
at  times  when  passengers  were  upon  the  platform,  and  under  circumstances 
from  which  notice  to  the  defendant  might  be  fairly  implied.  It  did  not  ap- 
pear that  defendant  had  taken  any  precaution  to  prevent  injury.  Eeld^  the 
fact  that  the  postal  agent  was  not  in  defendant's  employ  did  not  relieve  it 
from  liability;  and  that  the  circumstances  authorized  a  finding  of  negligence 
upon  its  part;  that  it  was  not  necessary,  in  order  to  charge  defendant  with 
the  duty  of  care  and  vigilance,  to  show  that  on  some  former  occasion  a  like 
injury  had  happened. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Cgnrt,  iu  the  third  judicial  department,  entered  upon  au  order 
made  May  2,  1882,  which  aflBrmed  a  judgment  in  favor  of  de- 
fendant, entered  upon  an  order  dismissing  plaintiff's  complaint  on 
trial. 

This  action  was  brought  to  recover  damages  for  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 

Plaintiff,  desiring  to  take  passage  on  defendant's  road,  and  hav- 
ing purchased  a  ticket,  went  out  on  the  platform  of  the  depot  at 
Chatham  village,  waiting  for  an  approaching  train.  The  train  had 
a  postal  car  attached,  ahead  of  the  passenger  cars.  As  said  car 
passed  the  platform  a  heavily  loaded  mail-bag  was  thrown  there- 
from by  the  postal  clerk  or  agent  in  charge,  and  struck  plaintiff, 
who  was  walking  along  the  platform  toward  the  passenger  cars,  in- 
flicting serious  injuries. 

The  further  material  facts  appear  in  the  opinion. 

Charles  L.  Beale  and  Roht  E,  Andrews  for  appellant. 

John  Cddmcm  for  respondent. 

Danporth,  J. — The  plaintiff  was  injured  before  the  actual  com- 
PAS8KN0BBLAW-  meucemeut  of  his  journey,  but  he  was  lawfully  on  the 

FULLY   ON   PLAT-         i^i?i  t""  "^  j  "^  i 

FORM.  DuTT  OF  platiorm  because  lie  was  a  pajssenger,  and  was  approach- 
pjm:7^^  ;^^*'  ing  the  train,  as  the  defenaant  concedes,  "in  the  usual 
and  ordinary  way,"  to  enter  the  car  in  which  he  had  purchased  a 
right  to  travel.  The  law  in  such  a  case  is  well  settled.  It  im- 
poses an  obligation  on  the  railroad  company  to  take  reasonable 
care  that  a  person  holding  that  relation  to  it  shall  while  on  its 
premises  be  exposed  to  no  unnecessary  danger  or  one  of  which  it 
is  aware,  and  requires  it  to  provide  for  him  a  safe  passage  to  the 
train.  It  is  obvious  that  was  not  done  in  this  case.  The  plain- 
tiff was  knocked  down   and  severely  hurt  by  a  loaded  mail-hag 
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thrown  from  the  postal  car  while  the  train  was  in  motion,  and  the 
only  answer  to  his  demand  for  compensation  is  that  the  missile  was 
negligently  thrown  by  the  person  in, charge  of  the  mail  car,  an  em- 
ployee or  servant  of  the  United  States,  and  not  of  the  company ; 
that  he  was  an  independent  agent,  and  hence,  the  defendant  says, 
\l  is  not  liable  for  his  act.  In  support  of  this  contention  its 
learned  connsel  cites  Nolton  v.  Western  K.  K.  Co.,  15  N.  Y.  444 ; 
Blair  v.  Erie  R,  R.  Co.,  66  Id.  313 ;  Penn.  R.  R.  Co.  v.  Price,  1 
Am.  &  Eng.  R.  R.  Cas.  234 ;  and  Putnam  v.  Broadway,  etc.,  R.  R. 
Co.,  55  N.  Y.  113. 

I  am  unable  to  give  to  those  cases  that  consequence.  The 
Pennsylvania  case  (repoi-ted  in  96  Penn.  St.  256)  was  towSw?  for 
an  action  against  a  railroad  company  for  damages  for  clIeil  *av'- 
the  death  of  a  postal  clerk,  caused  by  a  collision.  A  JStwJS.**  *"' 
recovery  was  denied,  but  the  question  turned  solely  upon  the  con- 
struction of  a  statute  of  Ibat  State.  It  has  no  application  here. 
But  if  it  had,  the  decision  is  directly  opposed  to  that  of  this  court 
in  cases  also  cited  by  the  respondent,  viz.,  Nolton  v.  Western  R.  R. 
Co.  and  Blair  v,  Erie  R.  R.  Co.,  supra,  in  eacb  of  which  a  re- 
covery was  had  on  the  ground  that  the  defendant  owed  a  duty  to 
the  person  injured  (in  one  case  a  postal  clerk  and  in  the  other  an 
express  agent),  and  neglected  to  perform  it.  That  principle  we 
think  the  plaintifiE  may  also  successfully  invoke,  and  nnd  support 
in  the  other  case  (Putnam  v.  Broadway,  etc.,  R.  R.  Co.,  stipra)  cited 
by  the  respondent. 

It  was  there  held,  in  substance,  that  a  railroad  company  was 
bound  to  exercise  the  utmost  vigilance  not  only  in  guarding  its 
passengers  against  careless  interference  by  others,  but  even  against 
violence ;  and  if  in  consequence  of  neglecting  this  duty  he  receives 
injury,  which  in  view  of  all  the  circumstances  might  have  been 
reasonably  anticipated,  it  is  liable.  The  defendant  prevailed  in 
that  case  on  the  ground  that  the  mischief  was  one  which  it  had  no 
reason  to  expect,  and  so  was  under  no  obligation  to  guard  against. 
But  if  it  had  been  made  to  appear  that  he  who  made  the  assault 
was  vicious  and  accustomed  under  similar  circumstances  to  do  hurt, 
and  the  defendant  had  been  notiHed  of  the  fact,  a  duty  would,  as 
the  case  also  holds,  have  been  imposed  upon  it  either  to  remove  him 
from  the  car,  or  inform  its  other  passengers  of  their  danger,  and 
failing  to  do  so,  would  be  responsible  for  such  harm  as  he  occa- 
sioned. To  the  same  effect  is  Muster  v,  C.  M.  &  St.  P.  R.*R.  Co., 
18  Am.  &  Eng.  R.  R.  Cas.  113.  There  the  plaintiff  was  at  work 
for  the  defendant  at  its  depot,  standing  on  a  scaffold  erected  by  it ; 
the  defendant's  train,  of  which  a  mail  car  formed  part,  ran  past, 
and  a  mail-bag  thrown  from  it  by  a  postal  agent  struck  the  leg  of 
the  scaffold  with  such  force  that  it  fell  and  the  plaintiff  was  in- 
jured. He  failed  in  his  action.  Upon  appeal,  the  court,  in  answer 
to  the  claim  that  the  defendant  was  negligent  in  not  informing  the 
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plaintiff  of  bis  peril,  said  :  "  All  the  evidence  on  that  subject  is  to 
the  effect  that  the  mail-bag  was  usually  discharged  near  the  mall- 
catcher,  which  was  two  hundred  feet  west  of  the  depot,  and  there 
is  no  testimony  whatever  that  it  had  ever  before  been  thrown  off 
at  the  depot,"  adding,  "  the  company  is  not  chargeable  with  notice 
tliat  it  was  likely  to  be  thrown  off  at  the  depot,  and  hence  was  not 
required  to  guard,  by  notice  or  otherwise,  against  an  accident  to 
the  plaintiff  resulting  from  its  being  thrown  off  thei-e  on  the  occa- 
sion in  question."  In  such  cases  no  doubt  scienter  is  the  gist  of 
the  action,  and  in  those  cited  it  was  lacking.  In  the  one  before 
us,  it  was  clearly  established.  The  defendant  constructed  the 
postal  car  and  owned  it.  It  was  occupied  under  defendant's  per- 
mission for  a  certain  use,  and  it  may  be  conceded  that  there  was 
nothing  in  the  nature  of  that  use  to  require  the  defendant  to  ex- 
pect that  the  contents  of  the  car  would  oe  violently  cast  upon  the 
platform  while  the  train  was  in  motion,  and  before  the  passengers 
thereon  could  reach  the  care.  Had  this  accident,  therefore,  hap- 
pened on  the  liret  passage  of  the  car,  the  defendant  might  be  ex- 
cused, as  in  the  case  cited,  on  the  ground  that  the  mere  act  of  the 
postal  clerk  in  throwing  off  the  mail-bag  at  that  place,  without  the 
previous  knowledge  of  the  defendant  of  his  intention  to  do  so, 
was  not  negligence  on  its  part. 

But  the  fact  is  quite  otnerwise.  The  practice  which  led  to  the 
accident  was  a  familiar  and  usual  one.  It  was  proven  by  uncon- 
tradicted evidence  that  this  method  of  discharging  mail-bags  from 
the  postal  car,  upon  the  platform  provided  for  passengere,  and 
while  they  were  upon  it  and  exposed  to  injury,  had  prevailed  for 
a  long  time,  under  circumstances  from  which  notice  to  the  defend- 
ant might  be  fairly  implied,  and  with  the  actual  knowledge  of  the 
defendant's  agents,  in  whose  presence  the  act  was  frequently,  if 
not  daily,  performed,  and,  so  far  as  appears,  without  the  slightest 
objection  on  their  part.  They  were,  therefoi'e,  chargeable  with 
notice  that  the  mail-bag  was  likely  to  be  thrown  off  in  the  same 
manner  and  under  the  same  circumstances  at  any  arrival  of  a  postal 
car.  By  this  knowledge  the  defendant  was  brought  fairly  within 
the  rule  which  enjoins  care,  not  only  on  the  part  of  itself  and  its 
servants,  but  also  like  care  in  preventing  in juj-y  from  the  careless 
or  wrongful  act  of  any  other  person  whom  it  permits  to  come  upon 
its  premises. 

The  occupants  of  the  postal  car  are  no  exception  to  this  mle; 
they  were  not  strangers  or  uninvited.  They  came  under  a  contract 
voluntarily  made  by  the  defendant  and  which  secured  the  carriage 
and  delivery  of  the  mails  upon  such  conditions  as  it  imposed  or 
acceded  to.  Its  police  power  extended  over  the  persons  employed 
in  it,  while  they  were  on  the  defendant's  track  or  at  its  stations, 
certainly  not  to  interrupt  them  in  the  discharge  of  their  official 
<]uties,  but  so  far  as  practicable  to  prevent  injury  to  those  for 
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whose  safety  it  was  bound  to  provide.  So  it  was  held  in  Stewart 
^,  Brooklyn  and  Crosstown  E.  R.,'  90  N.  Y.  588 ;  s.  c,  12  Am.  & 
Eng.  R.  R.  Cas.  127,  applying  the  rule  to  violence  connnitted  by 
strangers  and  co-passengers,  m  Flint  v.  Norwich  &  N.  Y.  Trans. 
Co.,  34  Conn.  554,  to  violence  from  whatever  source  arising,  and 
til  is  although  the  aggressors  were  soldiere  received  upon  the  boat 
on  compulsion.  The  doctrine  of  that  case  is  approved  and  its  rea- 
soning followed  in  the  case  of  Putnam,  supra, 

Nor  was  it  necessary,  in  order  to  charge  the  defendant  with  the 
duty  of  care  and  vigilance,  that  on  some  former  occasion  a  like 
injury  had  happened.  The  act  was  itself  dangerous.  There  was, 
tinder  the  circumstances  of  which  the  defendant  had  notice,  a  natu- 
ral and  probable  connection  between  the  act  of  throwing  out  a 
mail-bag  with  its  contents  and  the  injury  which  actually  happened. 
It  could  have  been  foreseen,  and  the  defendant  owed  a  duty  to 
those  who  might  probably  be  on  the  platform,  either  to  prohibit 
the  practice  which  made  the  place  dangerous,  or  exclude  the  pas- 
senger until  train-time,  or  provide  some  othep  way  for  ingress  to 
the  cars,  or  at  least  give  notice  to  him  that  he  must  take  care  and 
avoid  the  danger,  or  in  some  other  way  use  reasonable  caution  to 

f)revent  damage  from  the  danger,  of  which  it  knew  or  ought  to 
lave  known.  Whether  such  reasonable  care  was  taken,  by  notice, 
guarding  the  way,  or  otherwise,  nmst  be  determined  as  a  matter  of 
fact.  So  far  as  the  case  now  discloses,  the  defendant  failed  to  do 
either  of  these  things.  It  seems  to  me,  therefore,  that  the  plain- 
tiiFs  evidence  tended  to  establish  e^Qvy  proposition  which,  as  set 
forth  in  his  complaint,  constituted  a  fair  cause  of  action — damages 
occasioned  by  the  omission  of  duty  which  the  defendant  owed  to 
liim,  and  that  he  was  not  himself  in  default.  These  were  questions 
for  the  jury  and  should  have  been  submitted  to  them.  The  plain- 
tijBE  was,  therefore,  improperly  nonsuited. 

It  follows  that  the  judgment  of  the  Special  and  General  Terms 
should  be  reversed  and  a  new  trial  granted,  costs  to  abide  the 
event. 

All  concur,  except  Rapallo  and  Finch,  JJ.,  dissenting. 

Judgments  reversed. 

Knowledge  or  Means  of  Knowledge  of  Railroad  Company  as  to  Causes 
likely  to  produce  Injuries,  as  bearing  on  the  Company's  Liability. — The  de- 
cision of  the  principal  case  rests  on  the  duty  that  a  railroad  company  is 
under  to  provide  for  the  safety  of  its  passengers  as  far  as  human  care  and 
foresight  will  go ;  that  is,  to  use  the  utmost  care  and  forethought  to  discover 
and  control  all  causes  likely  to  produce  injurious  effects  to  passengers^  in  so 
far  as  it  can  do  so  by  the  use  of  the  most  efficient  means  or  agencies  which 
the  nature  of  its  business  will  admit  of.     Hutchinson,  Carriers,  §§  499  et  seq. 

The  throwing  off  the  mall-bag  was  evidently  a  cause  which,  in  the  nature 
of  things,  was  likely  to  result  in  injury  to  passengers;  and  hence  if  the  com- 
pany could  have  foreseen  that  act  as  one  likely  to  occur,  it  was  under  a  duty 
or  obligation  either  to  prevent  the  act  or  protect  their  passengers  from  inju- 
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rious  results  from  it.  For  a  case  precisely  similar  to  the  principal  case  acd 
decided  the  same  way,  see  Snow  v.  Fitcbburg  R.  R.  Co.,  18  Am.  &  Eog.RK 
Cas.  161. 

Railroad  Company  Liable  to  Passengers  for  Insulting  or  injurious  Acts  of 
its  Employees  entrusted  with  the  Care  of  Passengers. — It  is  thought  well, 
ia  this  connection,  to  distinguish  a  class  of  cases  where  the  railroad  compaay 
is  held  liable  for  acts  which  it  could  not  foresee  and  avert.  This  class  of 
cases  is  where  a  seryant  of  the  company,  entrusted  by  it  with  the  care  of  and 
supervision  over  passengers,  commits  some  act  toward  a  passenger  in  direct 
violation  of  his  duty  to  look  out  for  the  comfort  and  safety  of  passengers. 
Tlius,  in  Cracker  v.  Chicago,  etc.,  R.  R.  Co.,  36  Wis.  657,  it  was  htld  that  a 
railroad  company  was  liable  to  a  female  passenger  for  the  act  of  a  conductor 
in  kissing  her  against  her  will  while  she  was  riding  as  a  passenger  on  one  of 
its  trains,  notwithstanding  the  fact  that  such  act  was  wholly  without  the 
scope  of  his  employment,  and,  we  may  assume,  could  not  have  been  foreseen 
by  the  company  as  likely  to  occur.  See  also  Stewart  v.  Brooklyn  &  Cross- 
town  R  R.  Co.,  90  N.  T.  588;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  127;  Chicago, 
etc.,  R.  R.  Co.  V.  Flexman,  103  III.  546;  s.  c,  8  Am.  &  Eng.  R.  R.  Caa.  354; 
and  cases  cited  in  all  three  cases. 

These  cases  go  on  the  principle  that  the  duty  of  the  company  to  provide 
for  the  protection  and  comfort  of  its  passengers,  is  one  which  it  most  per- 
form  through  employees,  and  that,  in  regard  to  such  duty,  such  employees 
stand  in  the  place  of  the  company,  and  that  their  breach  of  this  duty  is  that 
of  the  company.  The  duty  of  the  company  to  passengers  is  not  merelj  to 
provide  employees,  apparently  suitable  and  efficient,  to  look  after  the  com- 
fort and  safety  of  passengers;  it  must  guard  the  passenger  against  injurious 
or  insulting  acts  which  such  employees  could,  by  exercise  of  the  utmost 
care  and  prudence,  avert  or  avoid,  including  injurious  and  insulting  acts  of 
the  employees  themselves. 


Hamilton 

V. 

Tbxab  and  Pacific  R  R.  Co. 

(Adoanee  Case,  Textu,    1885.) 

A  railroad  company  is  under  special  duty  to  persons  who  come  upon  its 
premises  for  the  purpose  of  doing  business  with  it  as  a  common  carrier  to 
provide  suitable  and  safe  accommodations  with  regard  to  its  depot.  Tbe 
company  is  under  like  obligations  to  **  persons  who  are  on  the  premises  to 
welcome  the  coming  or  speed  the  parting  guest.'^ 

If  the  infirmities  of  passengers  to  go  on  the  train  require  the  assistance  of 
others  to  see  them  safely  on  board,  servants  or  friends  attending  them  for 
that  purpose  are  under  an  invitation  of  the  company  as  direct  as  that  given 
passengers  themselves.     See  rule  as  to  hackmen. 

Carter^  Wynne  <b  De  Berry  for  appellant. 

No  appearance  for  appellee. 

May  26,  1883,  S.  B.  Hamilton,  appellant,  and  MoUie  F.  Ha^nil- 
ton,  his  wife,  instituted  tliis  suit  in  tlie  district  court  of  Tarrant 
County,  Texas,  against   the   Texas  &  Pacific  R.  R.  to  recover 
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damages  for  alleged  injuries  suflFered  by  the  said  Mollie  F.  Hamil- 
ton by  reason  of  lier  falling  from  a  defective  platform  of  the  de- 
fendant railroad  company  at  Ben  Brook,  in  Tarrant  County,  Texas, 
on  defendant's  line  of  railroad,  by  reason  of  its  being  improperly 
lighted  and  provided  with  railings  and  safeguards. 

November  26,  1884,  Mollie  F.  Hamilton,  took  a  nonsuit,  and 
the  suit  then  proceeded  in  the  name  of  S.  B.  Hamilton.  On  the 
said  day  defendant's  special  exception  was  sustained,  and  the 
plaintiff  declining  to  amend,  his  cause  was  dismissed. 

Plaintiff  made  a  motion  to  reinstate  his  cause,  which  the  court 
refused.  Plaintiff  excepted  to  the  ruling  of  the  court,  gave  notice 
of  an  appeal,  assigned  errors,  and  brings  this  cause  to  this  court  for 
revision. 

The  error  assigned  by  appellant  relates  to  the  sustaining  of  a 
special  exception  filed  by  the  defendant  and  dismissing  the 
plaintiff's  cause.     This  assignment  is  as  follows  : 

The  court  erred  in  snstaming  defendant's  special  exception  No. 
2  to  the  plaintiff's  first  amended  original  petition,  filed  November 
25,  1884,  and-in  dismissing  the  plaintiff's  cause. 

The  petition  in  substance  alleged  that  the  defendant  was  a  rail- 
road corporation,  organized  under  the  laws  of  Texas,  and  owned 
and  operated  the  railroad   and  appurtenances  thereto  belonging 
known  as  the  Texas  &  Pacific  B.  K. ;  that  said  railroad  extended 
from  Texarkana,  Bowie  County,  Texas,  to  Ben  Brook,  Tarrant 
County,  Texas,  and  through  said  County  of  Tarrant;  tliat  said 
company  was  a  common  carrier  of  passengers  on  said  road  between 
jiaid  points  for  hire  ;  that  said  company  had  an  office  and  represent- 
atives in  the  city  of  Fort  Worth,  Tarrant  County,  Texas ;  that  said 
company  had  a  depot,  waiting-room,  and  platform  abutting  on  its 
said  railroad  at  Ben  Brook,  Tarrant  County,  Texas,  which  were 
owned  and  nsed  by  said  company  as  a  place  for  passengers  to  get 
on  and  off  its  trains,  and  over  and  along  wliich  all  persons  lawfully  at 
said  depot  were  accustomed  and  were  authorized  by  said  company  to 
pass ;  that  said  platform  was  at  a  height  of  fi  ve  feet  from  the  ground ; 
that  said  company,  using  and  controlling  said  depot  and  platform 
as  a  place  for  passengers  on  its  trains,  and  their  attendants  to  await 
the  arrival  of  and  get  on  and  off  its  trains,  and  over  which  said 
passengers  and  their  attendants  were  accustomed  and  autliorized 
by  said  company  to  pass  for  said  purpose,  and  said  depot  being  the 
regular  stopping-place  for  defendant's  said  trains,  were  bound  to 
keep  eaid  station  and  platform  and  the  approaches  thereto  in  safe 
condition,  and  to  provide  lights  for  said  depot  and  platform  and 
the  approaches  thereto  in  the  night-time, — all  of  which  said  defend- 
ant, disregarding  its  duties  as  a  common  carrier,  on  April  27, 1883, 
failed  ana  refused  to  do.     That  on  the  night  of  said  day  defendant 
suffered  its  said  platform  at  said  depot  to  be  without  proper  railing 
and  steps  to  protect  against  accidents  to  its  passengers  and  their 
dl  A.  &  £.  R  Cas.— 22 
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attendants;  that  at  3  o'clock  a.m.  on  the  morning  of  said  day, 
plaintiflF,  S.  B.  Hamilton  and  liis  wife,  MoUie  Hamilton,  went  to 
said  depot  to  accompany  and  assist  two  old  and  decrepit  friends  of 
plaintiff  and  his  wife,  to  wit :  Benjamin  Tolson  and  wife,  who  had 
been  visiting  at  their  house,  and  who  were  now  about  to  take  de- 
fendant's east-bound  train  at  said  depot;  that  while  plaintiff's 
wife  was  passing  along  said  platform,  assisting  said  Tolson  and 
wife  to  go  from  defendant's  waitingrroom  in  its  said  depot  and  to 
get  aboard  defendant's  east-bound  train,  the  same  being  the  custom- 
ary way  for  passengers  and  their  attendants  to  go  for  such  purpose, 
of  which  defendant  had  notice,  and  that,  being  wholly  unaware  of 
danger,  said  plaintiff's  wife,  without  fault  or  negligence  on  her 
part,  and  by  reason  of  defendant's  wilful  and  careless  disregard  of 
its  duty  as  a  common  carrier  in  failing  to  provide  safe  and  neces- 
sary steps  and  railings  about  its  said  platforms  and  approaches 
thereto,  and  to  provide  necessary  light  burning  about  said  platform, 
was  then  and  there  precipitated  ii'om  said  platform  and  thrown 
violently  upon  the  ground,  whereby  she  was  greatly  injured,  being 
wounded  and  cut  insomuch  that  she  was  caused  great  pain  and 
became  sick,  lame,  and  sore,  in  which  condition  she  has  since  con- 
tinued by  reason  of  said  injuries,  and  is  compelled  in  consequence 
of  the  same  to  go  about  on  crutches ;  that  she  has  been  pei-ma- 
nently  injured,  and  is  unable  to  attend  to  her  household  duties ; 
that  plaintiff  had  for  a  lonff  time  been  deprived  of  and  for  a  long 
time  would  be  deprived  of  the  assistance  and  services  of  his  said 
wife,  and  was  compelled  to  expend,  and  did  expend,  two  hundred 
dollars  in  attempting  to  cure  his  said  wife,  and  was  otherwise 
greatly  injured. 

The  defendant  answered  by  way  of  general  demurrer  and  special 
exception  as  follows :  For  special  exception  defendant  said  that  it 
appears  from  the  petition  and  amendments  thereto  that  said  plain- 
tins  were  not  at  defendant's  depot  and  platform  as  passengers  in- 
tending to  take  the  train,  but  were  on  said  platform  for  the  pur- 
pose of  assisting  adult  persons  in  taking  passage  on  said  train,  and 
no  other  business,  as  alleged  in  said  petition  and  amendments;  and 
defendant  says  that  it  owed  plaintiff  no  special  duty  with  regard  to 
said  platform  at  the  time  of  the  alleged  injury  sustained,  and  that 
said  defendant  is  not  liable  in  law  therefor,  and  of  this  prays 
judgment. 

Walker,  P.  J. — ^The  court  erred,  we  think,  in  sustaining  de- 
fendant's special  exception  to  the  plaintiff's  petition.  The  principle 
seems  to  be  well  settled  that  a  railroad  company  "  is  under  a  special 
Duty  of  hail-  ^uty  to  pcrsons  wlio  come  upon  its  premises  for  the 

fnrpose  of  doing  business  with  it  as  a  common  carrier, 
u  this  case  it  gives  an  invitation  as  well  as  a  license, 
and  does  so  under  the  expectation  of  profit  therefrom.     It  must 
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provide  and  maintain  for  them  safe  approaches  to  the  station  and 
safe  platform."     Pierce  on  Railroads,  275. 

The  important  question  in  this  case  is  whether  the  plaintiff 
shows,  nnaer  the  facts  alleged  in  his  petition,  that  he  and  his  wife 
are  persons  who  are  to  be  regarded  as  being  embraced  within  the 
above  rules.  The  limitations  of  tlie  rule  as  to  those  who  are  and 
those  who  are  not  comprehended  within  it  are  fully  stated  in  seve- 
ral well-considered  cases  of  high  authority,  and,  without  attempt- 
ing a  discussion  of  the  subject,  we  will  content  ourselves  with  fol- 
lowing what  seems  to  be  the  rule  established  by  those  decisions,  to 
the  effect  that  the  plaintiff  is  clearly  within  the  protection  of  the 
rule.  Among  those  whom  the  company  is  under  this  obligation 
are  "  persons  who  are  on  the  premises  to  welcome  the  coming  or 
speed  the  parting  guest."     Pierce  on  Railroads,  supra. 

The  plaintiff  and  his  wife  occupied  that  relation,  and  more — 
they  went  to  the  defendant's  depot  as  assistants  as  well  as  friends, 
in  order  to  aid  two  old  and  decrepit  persons  whose  business  was  to 
take  the  defendant's  train.  If  the  inlirniities  of  passengers  to  go 
on  the  train  required  the  assistance  of  friends  to  see  them  saf^y 
on  board,  servants  or  friends  attending  them  for  that  purpose 
would  clearly  be  in  attendance  at  the  depot  under  an  invitation  of 
the  company  as  direct  as  that  given  to  the  j^assengers  themselves, 
or  to  hackmen  who  carrv  them  to  and  from  the  station. 

In  the  case  of  Tobin  u  Portland,  S.  &  P.  R.  R,  59  Me.  183, 
where  a  hackman  who  was  accustomed  to  carry  passengers  to  and 
from  a  railroad  depot  was  injured  by  a  defect  in  the  platform,  he 
was  held  entitled  to  recover,  upon  the  ground  that  he  was  there  by 
the  license  and  permission  of  the  railroad  company,  and  by  the  ac- 
commodation afforded  by  him  to  travellers  actually  contributed  to 
help  the  company's  business.  8  vol.  Am.  <fe  Eng.  R.  R.  cases,  p. 
551.  And  it  seems  to  have  been  taken  for  granted,  in  case  of 
Logan  V.  Iron  M.  &  S.  R.  R,  73  Mo.  392,  3  Am.  &  E^g.  R.  R. 
Cas.  357,  that  where  a  person  was  at  the  station  helping  off  a 
friend  with  his  trunk,  the  company  was  bound  to  exercise  as  to 
him  due  care. 

As  to  parties  speeding  and  welcoming  friends  at  railroad  stations, 
the  following  cases  are  compiled  in  vol.  18,  p.  156,  Am.  &  Eng. 
R.  R.  cases,  showing  the  liability  of  the  company  for  injuries  occa- 
sioned to  such  parties  while  at  the  station,  viz.:  Lucas  v.  New  Bed- 
ford R.  R.,  6  Gray,  64 ;  Keokuk  Packet  Co.  v.  Henry,  50  111.  264; 
Doss  V.  Missouri  R.  R.,  59  Mo.  27 ;  Langan  v,  St.  Louis  R.  R.,  3 
Am.  &  Eng.  R.  R.  cases,  355  ;  McKone  v.  Michigan  Central  R.  R., 
13  Am.  &  Eng.  R.  R.  cases,  29. 

"We  conclude,  therefore,  that  the  judgment  ought  to  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

« 

See  note  to  Buenemann  v,  St.  Paul,  etc..  R.  R.  Co.,  18  Am.  &  Eng.  R.  R. 
Cas.  156. 
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Stoneb 

V. 

Pennsylvania  Company. 

(98  Indiana  BeporU,  854.) 

It  cannot  be  inferred  as  a  conclusion  of  law,  that  gettinff  on  a  pusenger 
train  at  a  place  other  than  the  platform  was  negligence  of  the  passenger  con- 
tributing to  an  injury  received  while  entering  the  car,  in  consequence  of  a 
violent  and  negligent  starting  of  the  train.  An  answer  stating  such  fact  is, 
therefore,  bad  on  demurrer. 

From  the  Clark  Circuit  Court. 

P.  H.  Jewett^  C,  Z.  Jewett  and  H.  E.  Jewett  for  appellant 

8.  StamsifeT  and  W.  D,  Stcmsifer  for  appellee. 

Hammond,  J. — Complaint  in  two  paragraphs  by  the  appellant,  a 
minor,  who  sues  by  his  next  friend,  to  recover  damages  for  an 
Facts.  injury  received  while  a  passenger  on  the  appellee's  rail- 

road train.  The  appellee  answered  in  two  paragraphs.  The  first 
was  the  general  denial ;  to  the  second  the  appellant  s  demurrer  for 
the  want  of  facts  was  overruled,  and  an  exception  taken.  Trial 
by  jury  ;  verdict  and  judgment  for  tlie  appellee.  The  overniling 
of  the  demurrer  to  the  special  paragraph  of  answer  is  tlie  only 
error  assigned  in  this  court. 

It  is  averred  in  both  paragraphs  of  the  complaint,  that  on  the 
24th  day  of  December,  1881,  the  appellee  was  operating  a  railroad 
for  the  conveyance  of  passengers  for  hire,  called  the  JenerBonville, 
Madison  and  Indianapolis  Railroad,  extending  from  Jeffersonville 
to  Indianapolis,  and  in  its  course  passing  through  the  towns  of 
Memphis  and  Vienna,  in  this  State  ;  that  on  the  day  above  men- 
tioned, the  appellant  took  passage  upon  one  of  the  appellee's  pas- 
senger trains  at  said  Memphis  to  go  to  said  Vienna;  that  he  was 
forcibly  thrown  from  said  train  of  cars  upon  the  track  of  the 
railroad  and  both  his  legs  run  over  by  the  wheels  of  the  train,  caus- 
ing him  great  pain  and  suflEering,  the  loss  of  both  his  feet  bj 
amputation,  and  great  expense.  The  paragi-aphs  are  snbstantiallv 
the  same  except  in  the  statement  as  to  the  manner  in  which  the 
accident  occurred.  The  first  paragraph  of  the  complaint  sets  on: 
the  particulars  of  the  occurrence  as  follows:  "  That  by  the  care- 
lessness, negligence,  and  want  of  skill  of  the  persons  employed  by 
the  defendant  as  its  servants,  and  as  such  in  charge  of  said  trails 
said  train  was  started  and  jerked  forward  with  great,  unneceesary, 
and  unusual  force  and  violence,  by  reason  of  which  forcible  anu 
violent  starting,  of  the  said  train,  the  plaintiff,  while  using  due 
care,  and  without  fault  or  negligence  upon  his  part,  was  forcibly 


BOABDIN0  TRAIN — PLATFORM.  341 

thrown  from  said  train  of  cars  and  npon  the  track  of  said  rail- 
road." 

The  second  paragi*apb  of  the  complaint,  after  stating  that  the 
appellant  applied  for  a  ticket  at  the  office  of  the  appellee  at  the 
said  town  of  Memphis,  avers,  "  that  he  "  (theplaintifly  "was unable 
to  procure  any  such  ticket  for  the  reason  that  said  office  was  closed  ; 
tiiat  at  the  time  he  so  sought  to  purchase  a  ticket  to  said  Vienna 
station,  a  train  of  defendant's  cars,  which  carried  passengers  to 
said  Vienna  station,  was  standing  still  upon  the  track  of  said  rail- 
road at  Memphis,  and  the  locomotive,  which  had  been  drawing 
said  train,  was  detached  therefrom  and  some  distance  away  from 
the  cars  composing  said  train.  And  the  plaintiff  avere  that  he 
waited  for  said  ticket  office  to  open  until  a  few  minutes  of  the  tinie 
said  train  was  to  start,  when  he  went  to  the  car  in  which  passengers 
were  carried  upon  said  train  and  took  passage  upon  said  train  for 
said  town  of  V  ienna,  having  money  sumcient  to  pay,  and  intending 
to  pay,  his  fare  upon  said  train ;  that  plaintiff  started  to  go  into 
said  car  while  the  same  was  motionless  upon  the  track  aforesaid, 
and  while,  in  the  exercise  of  due  care  on  his  part,  he  was  ascending 
the  steps  leading  to  the  rear  platform  of  said  car,  the  servants  oi 
the  deiendant  in  cha^e  of  said  train  of  cars,  running  and  manag- 
ing the  same,  negligently,  carelessly,  and  unskillfully,  and  without 
any  notice  or  warning  of  their  intention  so  to  do,  ran  said  locomo- 
tive and  other  cars  with  great,  unusual,  and  unnecessary  force  and 
violence  against  the  car  upon  which  the  plaintiff  then  was,  thereby 
causing  said  car  to  start  with  great  and  sudden  force  and  violence, 
by  reason  of  which  sudden  starting  the  plaintiff  was  jerked  from 
said  steps  and  platform  and  thrown  violently  upon  said  railroad. 
.  .  .  The  plaintiff  avers  that  said  shock,  concussion  and  sud- 
den starting  oi  said  car  was  caused,  and  the  defendant  [plaintiff  ?] 
was  jerked  from  his  said  position  and  thrown  under  said  car  and 
injured  through  no  negligence  or  fault  of  the  plaintiff  whatever, 
but  that  the  same  occurred  wholly  through  the  fault,  negligence 
and  unskilfulness  of  the  defendant  and  defendant's  servants  in 
charge  of,  and  engaged  in  running,  said  train." 

The  only  question  m  the  case  for  our  decision  arises  upon  the 
overruling  of  the  appellant's  demurrer  to  the  second  paragraph  of 
the  appellee's  answer.  The  paragraph  of  answer  referred  to  is  as 
follows : 

"The  defendant,  for  answer  to  complaint,  says:  ...  2d. 
The  first  and  second  paragraphs  of  plaintiff's  complaint  relate  to 
one  and  the  same  transaction,  and  plaintiff  received  his  injuries  in 
attempting  to  board  said  train,  and  not  other  or  different.  It  is 
averred  that  at  said  Memphis  at  said  time  and  for  a  long  time  prior 
thei*eto,  there  was  a  platform  at  defendant's  depot  for  the  use  of 
|)assenger8  departing  from  and  arriving  at  said  Memphis,  from  and 
<)!)  which  to  board  trains  and   alight  therefrom  at  said  station. 
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Plaintiff  did  not  attempt  to  board  said  train  from  said  platfonii. 
but  at  a  point,  to  wit,  one  hundred  yards  soutli  thereof,  and  ^lieiv 
there  was  no  platform.  It  is  averred  that  neither  defendant  nor 
its  said  agents  and  employees  in  char^  of  said  train  had  any  knowl- 
edge or  notice  whatever  that  plaintiff  would  attempt  to  board  said 
train  at  said  place." 

The  above  pleading,  it  will  be  observed,  does  not  deny  tliat  tLe 
car  was  not  in  motion  when  the  appellant  attempted  to  enter  it. 
Xeither  does  it  deny  that  the  appellant  was  injured  as  stated  in 
his  complaint,  nor  that  the  appellee's  employees  were  guilty  of  the 
acts  of  negligence  charged  against  them.  These  avermente  of  tlie 
complaint,  with  respect  to  tlie  second  paragraph  of  the  answer, 
are,  therefore,  to  be  taken  as  admitted.  Section  383,  E.  S.  ISSl. 
The  manifest  object  of  this  paragraph  of  answer  was  to  defeat  tLe 
appellant's  recovery  by  showing  contributory  negligence  upon  his 
pait  in  the  injury  of  which  he  complains.  If  it  was  suflBcient  for 
this  purpose,  the  demurrer  thereto  was  properly  overruled,  for  the 
law  is  well  settled  that  in  actions  to  recover  damages  for  injuries 
occasioned  by  negligence,  the  plaintiff  must  fail  if  his  own  want 
of  care  contributed  to  the  wrong  complained  of.  Toledo,  etc.,  R 
W.  Co.  V.  Brannagan,  75  Ind.  490 ;  s.  c,  5#  Am.  &  Eng.  R  R. 
Cas.  630.  But  does  the  aflSrmative  paragraph  of  answer,  in  tliis 
case,  allege  facts  from  which,  as  a  matter  of  law,  contributory  neg- 
BoARBwo  TRAiif  ligcncc  Hiust  be  inferred?  The  substantial  averment 
FROM  PLATFORM  lu  tlic  auswcr  is  that  at  the  town  of  Memphis,  at  the 
iioBscB.  time  of  the  accident,  there  was  a  platform  at  the  appel- 

lee's depot  for  the  use  of  passengere,  but  that  the  appellant  did 
not  attempt  to  go  on  the  train  from  said  platform,  but  at  a  place 
one  hundred  yards  therefrom,  of  which  neither  the  appellee  nor 
its  employees  in  charge  of  the  train  had  notice. 

We  cannot  declare  that  as  a  matter  of  law  the  enterino:  a 
passenger  train  to  take  passage  at  a  railroad  station  from  a  place 
other  than  the  platform  provided  for  that  purpose  is  an  act  neces- 
sarily contributing  to  an  mjury  received  while  thus  taking  pas&ige. 
Negligence  is  usually  a  mixed  question  of  law  and  fact — a  fact  to 
be  found  by  the  jury  under  the  instruction  of  the  court.  The 
court  may  not  declare  an  act  to  be  negligence  unless  the  act  is  such 
as  all  reasonable  men  would  be  likely  to  draw  an  inference  of  neg- 
ligence from  it.  If  the  inferences  are  doubtful,  the  question  is 
one  of  fact  for  the  jury.     Pierce  Railroads,  314. 

The  appellee's  answer  does  not  state  that  at  the  time  named  the 
train  stopped  at  the  platform.  It  does  not  aver  that  the  appellee 
was  not  m  the  habit  of  receiving  and  discharging  passengers  at  the 
place  the  appellant  attempted  to  take  passage,  as  well  as  at  it* 
platform.  In  Keating  v.  New  York,  etc.,  K.  R.  Co.,  49  N.  T. 
673,  it  was  held  that  when  a  railroad  company  has  been  in  the 
liabit  of  receiving  and  discharging  passengers  at  places  other  than 
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its  depot,  it  is  not  negligence  for  passengers  to  get  on  or  off  at 
such  places  while  the  train  is  not  in  motion,  and  thete  is  no  ap- 
parent danger.  And  in  Ilulbert  v.  New  York  Cent.  R.  R.  Co., 
40  N.  T.  145,  a  passenger  of  his  own  accord  liad  got  oflf  the  train 
where  it  stopi)ed  to  water,  about  250  feet  from  the  station-house. 
The  night  of  tlie  occurrence  was  very  dark,  and  he  received  an 
injury  by  falling  into  an  excavation  made  for  a  cattle-guard.  It 
was  held  that  the  question  of  contributory  negligence  was  a  proper 
one  for  the  jury.  See,  also,  Mitchell  v.  Western,  etc.,  R.  R.  Co., 
30  Ga.  22.  Cases  there  are,  no  doubt,  where  the  circumstances 
make  the  taking  of  passage  on  a  railroad  train  at  a  place  not  pro- 
vided for  that  purpose,  such  an  act  of  negligence  as  precludes  the 
recovery  for  an  mjnry  tliereby  occasioned.  Michigan  Central 
R,  R.  Co.  V.  Coleman,  28  Mich.  440,  was  a  case  oi  this  kind. 
There  the  railroad  had  a  platform  south  of  the  track.  The  plain- 
tiflE,  a  woman,  after  night  when  it  was  quite  dark,  attempted  to 
enter  the  train  from  the  north  side  of  the  track,  just  as  the  train 
was  starting,  and  fell  and  was  injured.  She  was  not  observed  by 
the  conductor,  whose  attention  was  directed  to  the  care  of  passen- 
gers on  the  platform  side  of  the  track.  It  was  held  that  the  rail- 
road was  not  responsible.  It  does  not  appear  in  that  case  but  that 
the  train  stopped  at  its  usual  time  and  started  in  a  usual  manner ; 
in  fact  no  act  of  negligence  upon  the  part  of  the  raih'oad  employees 
appears  to  have  been  shown  in  that  case. 

We  think  the  appellant  must,  under  the  facts  stated  in  his  com- 
plaint, and  not  controverted  by  the  second  paragraph  ommsionto  but 

**.|'  ,  iil'l  *^        ^        *  TICKET  KXCU8KD, 

of  the  answer,  be  regarded  as  having  been  a  passenger  when. 
at  the  time  of  the  accident.  There  is  no  averment  of  any  regula- 
tion of  the  company  which  required  passengere  to  procure  tickets 
before  taking  the  train.  And  had  there  been  such  a  regulation  in 
this  case,  the  appellant  was  excusable  for  not  complying  with  it 
after  a  proper  but  unsuccessful  effort  to  obtain  a  ticket.  Jefferson- 
ville  R.  R.  Co.  V.  Rogers,  38  Ind.  116  (10  Am.  R.  103) ;  St.  Louis, 
etc.,  R.  R.  Co.  V.  Myrtle,  51  Ind.  556.  A  person  who  by  mistake 
gets  on  a  passenger  train  other  than  the  one  he  intended  to  take 
passage  on  is  a  passenger  upon  the  train  which  he  is  on.  Columbus, 
etc.,  R.  R.  Co.  V.  Powell,  40  Ind.  37.  Tliere  is  no  averment  in 
the  pleadings  from  which  it  appears  tliat  the  place  where  the 
appellant  boarded  the  train  was  dangerous,  or  that  there  was  any 
regulation  or  custom  of  the  company  which  did  not  permit  persons 
to  take  passage  on  trains  at  Memphis  station  except  at  boardctotraw. 
the  platform.  From  the  facts  aisclosed  in  the  record  nbouobkce. 
we  are  of  the  opinion  that  the  appellant  became  a  passenger  the 
instant  he  ptepped  upon  the  train,  and  that,  upon  the  payment  or 
tender  of  his  fare,  he  could  not  legally  have  been  ejected  simply 
because  he  did  take  passage  from  the  platform.  Being  thus  a 
passenger,  the  company  was  liable  for  an  injury  resulting  to  him 
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from  the  negligence  of  its  servants,  unless  his  own  negh'genee  con- 
tributed thereto.  The  complaint  avers  that  he  was  wituout  fault 
or  negligence.  This  averment  is  not  negatived  by  the  second 
paragraph  of  the  answer.  It  states  that  the  appellant  received  his 
injury  while  attempting  to  board  the  train  one  hundred  yards 
south  of  the  depot,  but  it  charges  no  carelessness  upon  his  part  in 
so  boarding  tlie  train,  nor  that  such  act  of  his  in  any  way  contrib- 
uted to  his  injury.  Herein  the  special  answer  is  manifestly  and 
.fatally  defective. 

A  question  quite  similar  to  this  was  before  this  court  in  Lafay- 
ette, etc.,  R.  R.  Co.  V,  Sims,  27  Ind.  59.  That  was  an  action  to 
recover  damages  for  an  injury  to  a  passenger.  The  opinion  states 
that  "  The  defendant  answered,  that  the  train  on  whicn  the  appel- 
lee was  at  the  time  of  the  iniury,  was  a  passenger  train ;  that  on 
all  the  passenger  cars,  printea  notices  that  '  passengers  are  forbid 
standing  on  the  platform,'  were,  and  always  had  been,  posted ;  that 
the  appellee,  for  five  years,  had  been  in  the  habit  of  riding  in  the 
passenger  cars  of  the  appellant,  where  such  notices  were  so  posted 
in  conspicuous  places,  and  had  notice  of  such  regulation ;  that  at 
the  time  of  said  accident,  he  was  riding  upon  the  platform  of  one 
of  the  passenger  cars,  and  not  in  the  car ;  that  said  platform  was, 
and  always  is,  a  dangerous  place;  that  at  the  time  of  said  accident, 
said  appellee  was  on  said  platform,  and  immediately  before  said 
accident  had  been  sitting  on  the  brake  on  said  platform,  against 
the  will  of  said  appellant ;  wherefore  the  appellant  says  that  what- 
ever injury  the  appellee  sustained  was  the  result  of  his  own  care- 
lessness and  wrong  in  being  in  an  improper  and  dangerous  place 
at  the  time  said  accident  occurred,  and  from  which  the  injuries 
complained  of  resulted." 

Commenting  on  the  above  answer  in  that  case,  the  court  said : 
"  It  will  be  observed  that  the  answer  does  not  allege,  as  a  matter 
of  fact,  that  the  appellee  was  injured  by  reason  of  liis  position  on 
the  platform  of  the  car,  but  simply  avers  that  he  was  imformed  of 
the  rule  prohibiting  passengers  from  sitting  on  the  platform ;  that 
he  was  on  the  platform  at  the  time  of  the  accident,  and  that  the 
platform  was  always  a  dangerous  place.  These  are  all  the  facts 
alleged,  and  from  these  facts  the  appellant  concludes  that  the 
position  of  the  appellee  caused  his  injury.  This  conclusion,  of 
course,  adds  nothing  to  the  answer."  And  again,  in  the  same  case, 
it  was  further  said:  "An  averment  that  a  passenger  occupied  a 
dangerous  position  upon  the  train,  does  not  authorize  the  pleader 
to  draw  the  conclusion  that  therefore  the  injury  '  was  the  result  of 
his  own  carelessness  and  wrong.'  The  conclusions  from  the  facts 
are  to  be  drawn  by  the  court  or  jury,  and  an  averment  would  have 
better  served  the  purposes  of  a  plea.  The  facts  alleged  in  the 
answer  may  be  true,  and  yet  not  inconsistent  with  the  averment  in 
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the  complaint  that  the  injury  resulted  from  the  negligence  and 
carelessness  of  the  appellant,  and  without  the  fault  of  tlie  appellee." 
In  the  case  before  us,  the  special  paragraph  of  answer  does  not 
state  facts  from  which  the  court  must  conclude  as  a  matter  of  law 
that  the  appellant  was  guilty  of  negligence  in  attempting  to  take 

f)aBsage  at  tne  place  in  question ;  nor  is  there  any  averment  that 
lis  own  want  of  care  in  there  boarding  the  train,  or  any  other  act 
of,  contributed  to  his  injury.  The  affirmative  paragraph  of  the 
answer  was  insufficient. 

Judgment  revei'sed  at  the  appellee's  costs,  with  instructions  to 
the  court  below  to  sustain  the  appellant's  demurrer  to  the  second 
paragraph  of  the  answer,  and  for  further  proceedings. 
Petition  for  a  rehearing  overruled. 

See  Brassell  v.  New  York  Cent.,  etc.,  R.  R.  Co.,  3  Am.  &  Eng.  R.  R.  Cas. 
888  and  note;  Cincinnati,  etc.,  R.  R.  Co.  v,  Peters,  6  Am.  &  Eng.  R.  R. 
Cas.  133  and  note;  Cartwrigbt  i>.  Chicago,  etc.,  R.  R.  Co.,  16  Am.  &  Eng. 
R  R.  Cas.  821. 


Houston  and  Texas  Central  B.  B.  Co. 

V. 

Schmidt. 

(61  Texas  Beports,  282.) 

While  the  supreme  court  will  not  exercise  so  great  a  discretion  as  the  dis- 
trict judge  who  hears  the  evidence  should  in  granting  a  new  trial,  yet  when 
the  record  shows  that  there  is  a  deficiency  of  evidence  to  support  the  action, 
and  it  is  manifest  that  the  verdict  is  clearly  contrary  to  the  evidence,  it  has 
never  felt  wanting  in  power  to  reverse  a  judgment  based  on  such  a  verdict. 
A  party  under  the  influence  of  liquor  attempted  to  get  on  a  train  at  a  station 
after  the  conductor  had  called  out  **all  aboard."  While  doing  so,  the  train 
started  backwards  and  he  was  thrown  to  the  ground  and  hurt.  He  recovered 
a  verdict  asainst  the  railroad  company,  and  a  new  trial  was  refused  by  the 
court.  Bdd,  that  there  was  no  evidence  of  negligence  to  sustain  the  verdict, 
and  that  the  judgment  entered  thereon  must  be  reversed. 

Ebbos  from  Harris.  Tried  below  before  the  Hon.  James  Mafi- 
teraon. 

This  case  is  chiefly  remarkable  for  the  singular  verdict  rendered 
in  view  of  the  evidence. 

Appellee  sued  to  recover  damages  for  a  personal  injury.  He 
alleged  that  he  purchased  a  ticket  at  Elgin,  a  station  on  appellant's 
road,  to  be  carried  to  Paige;  that  soon  afterward,  at  about  8 
o'clock  P.M.,  appellant's  train  arrived  at  Elgin  and  came  to  a  full 
stop  at  the  proper  place  for  passengers  to  get  off  and  on  ;  that  he 
attempted  to  get  on  one  of  the  passenger  coaches,  and  while  he  had 
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one  foot  on  the  step  of  the  coach,  and  was  in  the  act  of  bringing 
np  his  other,  the  train  was  suddenly  and  violently  backed,  caasing  . 
liim  to  make  a  misstep  and  get  his  left  foot  and  leg  caught  between 
two  cross-ties  in  the  track,  when  the  train  came  against  him,  caiis- 
ing  him  to  bend  over  while  his  foot  and  leg  were  so  engaged,  and 
thereby  broke  his  legand  foot,  inflicting  upon  him  a  painfnl  and 
permanent  injury.  He  alleged  that  the  backing  of  tlie  train  was 
without  simial  or  warning,  and  was  gross  carelessness  and  n^li- 
gence  on  the  part  of  appellant's  servants  in  charge. 

Defendant  below  pleaded  the  general  issue.  Y  erdict  and  judg- 
ment in  favor  of  appellee  for  $500. 

The  errors  assigned  were : 

I.  There  is  no  legal  evidence  to  support  the  verdict  on  which 
the  judgment  was  rendered,  and  it  is  contrary  to  the  law  and  the 
evidence,  in  that  it  does  not  show  that  Schmidt  was  injured  in 
manner  as  he  alleges. 

II.  The  testimony  shows  that  if  Schmidt  was  in  fact  injured^  it 
was  because  of  his  contributory  negligence  in  attempting  to  get  on 
the  car  on  the  opposite  side  from  the  passenger  platform  at  whicii 
the  train  was  standing,  and  which  liao  been  erected  for  the  con- 
venience and  safety  of  passengers  in  getting  on  and  off  at  that 
point,  and  if  he  had  been  on  said  platform  he  could  not  have  been 
hurt. 

Appellee  was  the  only  witness  for  the  plaintiff  below  as  to  the 
manner  in  which  his  injury  occurred.  He  testified  that  he  was  on 
the  freight  platform  when  the  ti*ain  arrived,  and  that  he  walked 
down  the  steps  and  was  on  the  ground  between  tlie  freight  plat- 
form and  the  cars  wlien  the  conductor  called  ''  All  aboai'd."  He 
then  attempted  to  get  on ;  and  while  he  had  one  foot  on  the  step 
of  the  car  and  was  in  the  act  of  bringing  up  the  other,  the  train 
was  suddenly  backed,  which  caused  his  left  foot  to  miss  the  step 
and  go  to  the  ground,  where  it  got  between  two  ties.  That  the 
backward  movement  of  the  train  compelled  him  to  bend  backward 
to  prevent  the  train  from  running  over  him,  and  in  this  way  he 
was  injured  in  his  leg  and  foot. 

This  statement  accorded  with  the  allegation  in  his  petition  in 
reference  to  the  manner  and  means  in  and  by  which  he  claims  to 
have  been  injured.  He  stated  that  he  was  not  then  drunk,  and 
that  it  took  much  to  make  him  so. 

W.  P.  Miles  testified  that  he  saw  him  in  the  evening  of  the 
night  he  was  hurt  and  about  thirty  minutes  after  he  was  hurt,  and 
he  was  somewhat  intoxicated. 

Witness  Durfee  saw  the  plaintiff  about  ten  minutes  after  he 
was  hurt.  His  actions  and  smell  of  his  breath  showed  that  he  was 
drunk.  He  sat  up  with  him,  and  said  the  influence  of  the  liqnor 
was  not  so  apparent  in  the  latter  as  in  the  fore  part  of  the  night. 

Witness  Gordon  testified  that  Schmidt  had  been  drinking  dur- 
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ing  that  day  and  was  drnnk  and  asleep  near  the  office  door  on  the 
freight  platform  wlien  the  train  arrived.  H,e  waked  him  in  the 
presence  of  James  Quinn. 

Witness  Quinn  saw  Schmidt  drunk  and  asleep  on  the  platform 
and  saw  Gordon  wake  him,  and  heard  him  tell  him  the  train  was 
coming.  Schmidt's  condition  was  such  tliat  witness  did  not  think 
lie  knew  anything. 

Witness  Quinn  says  he  saw  Schmidt  leave  the  freight  platform ; 
lie  did  not  leave  it  by  the  steps,  but  fell  off,  and  when  ne  struck 
the  side-track  he  fell,  and  was  at  no  time  nearer  the  train  than  the 
place  where  he  fell ;  witness  noticed  him  particularly,  because  he 
feared  he  would  be  run  over  by  the  train. 

Witness  Gordon  was  present  from  the  arrival  of  the  train  until 
its  departure;  did  not  see  Schmidt  leave  the  freight  platform. 
Tiie  firet  time  he  saw  him  after  getting  off  the  platform  Schmidt 
was  on  the  ground  by  the  eds^e  of-  the  side-track  and  in  front  of 
the  office  door.  Just  before  tlie  train  left  he  saw  him  holding  to 
the  freight  platform,  and  the  conductor  told  witness  to  go  to 
Schmidt  and  prevent  him  from  making  for  the  train  and  thereby 
beinor  run  over.  Schmidt  was  at  no  time  nearer  the  train  than 
when  he  was  standing  holding  to  the  freight  platform  when  the 
train  left. 

When  the  train  left,  Schmidt  was  standing  holding  to  the  freight 
platform,  standing  and  acting  like  a  drunken  man. 

Witness  Dnrfee  testified  that  appellee  told  him,  about  ten  min- 
utes after  he  was  hurt,  that  as  he  went  to  step  on  the  train  some 
one  pushed  him  back  and  he  caught  his  foot  under  the  rail.  He  told 
witness  Gordon,  about  fifteen  minutes  after  the  train  left,  that  he 
was  hurt  by  the  conductor,  who  kicked  him  off  the  train.  He  told 
his  landlord  the  next  day  after  he  was  injured  that  when  he  at- 
tempted to  board  the  train  the  engineer  started  and  he  fell  between 
the  cars.  Thus  those  witnesses  testified,  but  appellee  denied  that 
he  made  any  such  statements. 

Dr.  Rutherford  stated  tlijit  the  injury  might  have  occurred  in 
the  manner  testified  to  by  appellee,  and  could  have  occurred  by 
jumping  from  a  height  as  well  as  in  the  manner  alleged. 

Appellee's  attendmg  surgeon  testified:  "He  may  have  been 
injured  as  alleged  in  his  petition,  but  from  my  long  experience  I 
am  free  to  say  that  it  is  more  than  probable  that  the  injury  was 
received  from  a  leap.  If  it  had  been  received  as  the  plaintiff 
alleges,  his  sufferings  would  have  been  far  greater." 

BdkeVy  Botts  dk  Baker  for  appellants. 

Fisher  dk  Kirlicks  for  appellee. 

Sta  YTON,  J, — It  is  urged  in  this  court,  as  it  was  in  the  court  below 
on  motion  for  new  trial,  that  the  verdict  and  judgment  are  contrary 
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to  the  evidence,  and  that  it  does  not  show  that  the  appellee  was 
injured  in  the  manner  allesred. 

It  is  also  claimed  that  the  evidence  shows,  if  the  appellee  was 
injured  in  the  manner  stated  in  his  pleadings,  that  the  injury  was 
the  result  of  his  own  contributory  negligence. 

A  careful  inspection  of  all  the  evidence  makes  it  too  apparent 
to  us  that  these  propositions  are  true,  and  that  the  verdict  is  con- 
trary to  the  evidence. 

The  facts  and  circumstances  testified  to  by  and  for  the  appellee, 
and  the  uncontroverted  testimony  of  other  witnesses,  renders  it 
almost  as  certain  as  human  testimony  can  render  certain  any  fact, 
that  the  appellee  was  not  injured  in  any  manner  through  the  neg- 
ligence of  the  appellant  or  its  employees.  These  matters  were 
brought  to  the  attention  of  the  court  below,  in  the  motion  for  a 
new  trial,  and  should  have  been  considered  sufficient. 

While  the  verdict  of  a  juny  is  entitled  to  great  weight  when 
rendered  on  evidence  reasonably  sufficient  to  sustain  it,  yet,  when 
rendered  contrary  to  evidence,  or  against  the  great  preponderance 
of  the  evidence,  and  it  is  most  likely  that  injustice  has  been  done, 
trial  courts  sliould  not  hesitate  to  grant  new  trials. 

This  court  docs  not  exercise  the  same  latitude  of  discretion  in 
juDOMKHT  RE-  tlus  rcspcct  as  does  the  trial  court,  but  when  it  is  inani- 
vKBmcr  18  COM-  fest  that  a  verdict  is  clearly  contrary  to  evidence,  it  has 
PENCE.  never  felt  wantmg  in  power  to  reverse  a  judgment 

based  on  such  a  verdict.  Long  v,  Steiger,  8  Tex.  462 ;  Taylor  r. 
Ashley,  15  Tex.  50 ;  Patton  v.  £vans,  15  Tex.  363 ;  Willis  v.  tewis, 
28  Tex.  192;  Zapp  v.  Michaelis,  58  Tex.  275;  G.,  H.  &  S.  A.  R  R. 
Co.  V.  Bracken,  59  Tex.  71  (1  T.  L.  R.  248) ;  Garvin  v.  Stover, 
17  Tex.  295;  Edraundson  v,  Silliman,  50  Tex.  112;  Chandler  t?. 
Meckling,  22  Tex.  42. 

In  the  case  last  cited  it  was  said :  ^'  One  of  the  substantial  rights 
of  a  party  defendant,  when  he  takes  the  proper  steps  to  demand  it. 
is  that  the  facts  alleged  as  a  ground  of  action  against  him  should 
be  established  by  proof  reasonably  sufficient.  When  there  is  proof 
reasonably  sufficient,  but  which  is  opposed  by  evidence  leading  to 
a  contrary  conclusion,  there  is  then  presented  a  case  of  conflicting 
evidence,  in  which  it  is  difficult,  and  often  impracticable,  for  the 
court  to  interfere.  Hence  the  rules  (governing  all  courts)  in  rela- 
tion to  evidence  greatly  conflicting  have  been  established.  The 
same  difficulty,  however,  does  not  exist  where  there  is  a  deficiency 
in  the  proof  adduced  to  establish  the  cause  of  action.  It  will  not 
do  for  the  court  to  say  that  there  is  some  evidence  to  support  the 
verdict,  and  it  must  stand.  In  such  cases  the  true  question  must 
be,  Is  the  evidence  reasonably  sufficient  to  satisfy  the  mind  of  the 
truth  of  the  allegations?  iJoubts  as  to  this  point,  if  they  exist, 
may  be  thrown  in  favor  of  the  verdict.  But  when  it  is  clear  that 
the  evidence  adduced  is  not  I'casonably  sufficient  (under  all  the  cir- 
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cainstances  of  the  case)  to  satisfy  the  mind  of  the  trnth  of  the 
allerations,  then  the  verdict  should  be  set  aside,  on  the  proper 
motion  bein^  made.  When  it  is  made  to  appear,  or  is  obvious  to 
this  court,  that  such  rule  has  not  been  observed  by  the  district 
court,  it  then  becomes  a  proper  subject  of  revision  by  the  supreme 
court." 

We  think  this,  the  whole  case  being  considered,  such  a  case ;  but 
in  view  of  the  fact  that  the  judgment  will  be  revei^sed  and  another 
trial  be  had,  comment  will  not  be  made  on  the  evidence. 

Reversed  and  remanded. 

Intoxication  as  Contributory  Negligence. — *^  A  drunken  person  sometimes 
acts  with  great  care,  although  the  coutrary  is  undoubtedly  the  general  rule.'' 
Sheaf/  &  Redf.  on  Neg.,  §  487.  *^  A  drunken  man  is  as  much  entitled  to  a 
safe  street  as  a  sober  one,  and  much  more  in  need  of  it."  Heydenfeldt,  J.,  in 
Robinson  v,  Pioche,  5  Cal.  460.  And  presumably  as  much  entitled  to  a  safe 
railroad  train  or  car.  '*  Intoxicated  persons  are  not  removed  from  all  pro* 
tection  of  law;  the  plaintiff  was  bound  to  show  that  he  was  in  the  exer- 
cise of  due  care,  by  himself  or  others ;  his  intoxication  had  nothing  to  do 
with  the  accident;  the  city  may  be  liable  under  some  circumstances  for  an 
injury  sustained  by  ...  an  intoxicated  person  if  the  condition  of  the  in- 
jured person  does  not  contribute  in  any  degree  to  occasion  the  injury'' 
(Alger  V.  Lowell,  3  Allen  (Mass.)  406),  "which,"  says  Mr.  Beach,  *'  is  very 
nearly  the  same  thing  as  to  say  that  the  mere  concurrence,  in  point  of  time, 
between  the  plaintiff's  intoxication  and  the  happening  of  the  injury  will  not, 
in  itself,  be  sufficient  to  bar  the  right  to  recover.  When  contributory  negli- 
gence is  the  issue,  it  must  appear  that  the  plaintiff  did  not  exercise  ordinary 
care,  and  that,  too,  without  referen9e  to  his  inebriety,  or  he  may  have  his 
action.  The  question  is  whether  or  not  the  plaintiff's  conduct  came  up  to 
the  standard  of  ordinary  care,  and  not  whether  or  not  the  plaintiff  was  drunk. 
As  sober  men  are  frequently  careless  and  guilty  of  negligence,  so  it  very  oc- 
casionally happens  that  drunken  men  are  careful  and  prudent,  or  if  negligent, 
their  intoxication  cuts  no  figure  in  the  matter.  From  which  the  law  infers 
that  there  is  no  proper  and  necessary  connection  between  sobriety  and  care- 
fulness, nor  between  inebriety  and  negligence.  This  is  a  view,  however,  to  be 
taken  with  the  qualification,  that  while  intoxication  is  not,  as  a  matter  of 
lav,  to  be  regarded  contributory  negligence,  it  is  held  that  it  tends  to 
show  negligence  on  the  part  of  the  plaintiff.  Aurora  v,  Hillman,  90  111. 
61;  Ulinoia,  etc.,  R.  R.  Co.  v.  Cragin,  71  Id.  177;  City  of  Rock  Island  v, 
Vanlandschoot,  78  Id,  485.  *  Intoxication  is  competent,  but  not  con- 
clusive, evidence  of  negligence.'  Abbott's  Trial  Eviaence,  585,  §  12,  citing 
Stuart  «.  Machiasport,  48  Me.  477;  Baker  «.  Portland,  58  Id.  199;  Wynn  v. 
AUard,  5  Watts  &  S.  (Pa.)  524.  The  plaintiff  is  therefore,  on  the  one  hand, 
entitled  to  an  instruction  to  the  effect  that  his  intoxication  is  not,  as  mat- 
tjBr  of  law,  contributory  negligence  or  conclusive  evidence  of  such  neg- 
ligence as  will  prevent  a  recovery;  and  the  defendant  on  his  part  is 
entitled  to  an  instruction  to  the  effect  that  the  intoxication  of  the  plaintiff 
is  evidence  of  negligence  from  which  the  jury  are  at  liberty  to  infer  such 
negligence  as  will  bar  the  action.  Wynn  v,  Allard,  5  Watts  &  8.  (Penn.) 
5d4;  Illinois,  etc.,  R.  R,  Co.  v.  Cragin,  71  111.  177;  Cleghorn  v.  New  York, 
etc.,  R.  R.  Co.,  56  N.  Y.  44;  People  t>.  Eastwood,  14  Id.  662;  Wood  u.  Andes 
11  Hun  (N.  Y.),  543;  Cassedy  v,  Stockbridge,  21  Vt.  391;  Chicago,  etc., 
R.  R.  Co.  V,  Bell,  70  111.  102;  Fitzgerald  v.  Weston,  52  Wis.  354;  City  of 
Salina  v.  Troeper,  27  Kan.  545.  Under  the  Georgia  Code,  in  certain  classes 
of  actions  against  railway  companies,  the  intoxication  of  the  plaintiff  is  made 
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an  absolute  defence.    Code  of  Ga.,  §  2772  and  {  8034,  ef.  Southwestern  R  R 
Co.  V,  H&nkerson,  61  Ga.  114,  but  this  is  counter  tx)  current  authoritj.  . .  . 
Two  of  the  plaintiff^s  slaves,  being  allowed  to  go  about  on  Sunday  as  they 
pleased,  became  intoxicated;  and,  wandering  upon  the  defeudaot^s  track, 
lay  down  and  fell  asleep  at  a  point  upon  a  straight  line  in  the  road  where 
they  could   be  seen  from  an  approaching  tram  for  more  tban  a  mile. 
They  were,  however,  run  over  by  a  passing  train,  one  of  them  being  killed 
and  the  other  seriously  injured.    The  plain tiiS  aigued  that  under  these  cir- 
cumstances the  law  should  imply  negligence  upon  the  part  of  the  defend- 
ant's trainmen,  but  the  court  held  that  position  not  tenable,  but  insisted 
that  being  upon  the  track,  in  a  condition  of  helpless  intoxication,  was  in 
itself  such  contributory  negligence  as  would  prevent  a  recovery.    Herring  r. 
Wilmington,  etc.,  R.R.  Co.,  10  Ired.  (N.C.  L.)  402.  This  is  the  rule  consistent- 
ly adhered  to  by  all  the  courts  in  actions  brought  by  trespassers  upon  railway 
property  for  injuries  sustained  in  a  fit  of  intoxication.    Denman  o.  St.  Paul, 
etc.,  R.  R.  Co.,  26  Minn.  857;  McClelland  v.  Louisville,  etc.,  R.R.  Co.,  94Ind. 
276;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  260;  Yamall  «.  St.  Louis,  etc.,  R.  RCo^ 
76  Mo.  575 ;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  726 ;  Little  Rock,  etc.,  R.  R  Co.  r. 
Pankhurst.  86  Ark.  871 ;  s.  c,  5  Am.  &  Eng.  R.  R  Cas.  685 ;  Houston,  etc., 
R.  R,  Co.  V.  Smith,  52  Tex.  178 ;  Id.  t>.  Sympkins,  54  Tex.  615 ;  Illinois,  etc, 
R.  R.  Co.  V.  Hutchinson,  47  111.  408;  Manly  v.  Wilmington,  etc.,  R.  RCo., 
74  K  C.  655;  Richardson  v.  Id.,  8  Rich.  (Law)  120;  Felder  ©.  Louisville,  etc.. 
R.  R.  Co.,  2  McMull.  (S.  C.)  408:  Southwestern,  etc.,  R.  R.  Co.  «.  Hanker- 
son,  61  Ga.  114;  Weymire  v,  Wolff,  S2  Iowa,  543;  Lake  Shore,  etc.,  R.  R  Co. 
V.  Miller,  25  Mich.  279.**    Beach  on  Contributory  Negligence,  391-894. 
See  Bote  to  Stoner  i>.  Pennsylvania  Co.,  supra. 


Union  Pacific  R.  R,  Co. 

V. 
DiEHL. 

{Advance  Com,  Kansat,    AprU  10,  1885.) 

A  passenger  was  injured  while  stepping  on  a  train  after  a  stoppage  for 
dinner.  He  brought  suit  to  recover  aamaffes.  The  preponderance  of  evi- 
dence was  decidedly  to  show  that  the  plaintiff  was  m  fault,  and  that  the 
railroad  company  was  not.  There  was,  however,  some  evidence  to  show  that 
the  train  had  not  stopped  long  enough ;  that  it  started  with  a  jerk,  and  that 
the  plaintiff  was  without  fault.  Verdict  and  judgment  being  entered  for  the 
plaintiff,  ffeld^  that  the  judgment  would  not  be  reversed,  although,  in  the 
opinion  of  the  court  of  review,  the  trial  court  should  have  sustained  a 
motion  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the  pre- 
ponderance of  evidence. 

Error  from  Riley  county. 

J,  P.  Usher  and  Charles  Monroe  for  plaintiff  in  error. 

Green  dh  Hessin  for  defendant  in  error. 

Valentine,  J. — This  was  an  action  brought  in  the  difitrict  court 
of  Riley  county,  Kansas,  by  Gteorge  W.  Diehl  against  the  Union 
PAc?ra  Pacific   Rj.   Co.,  for  the  recovery  of    damages  sus- 
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tained  by  him  while  travelling  as  a  passenger  on  one  of  the  defend- 
ant's trains.  The  damages  were  alleged  to  have  been  caused  by 
the  negligent  conduct  of  the  defendant  in  moving  its  train  after  it 
liad  been  stopped  at  Brookville,  on  the  evening  of  September  14, 
1881,  to  enable  the  passengers  to  leave  the  train  to  procure  supper. 
The  particular  negligence  originally  specified  in  the  plaintiff's 
petition,  was  the  failure  on  the  part  of  the  defendant  to  give  any 
signal  or  warning  that  the  train  was  about  to  be  moved ;  and  after 
the  trial  of  the  case,  and  after  a  verdict  and  special  findings  had 
been  rendered  by  the  jury  in  favor  of  the  plaintiff  and  against  the 
defendant,  the  plaintiff,  with  leave  of  tlie  court,  amended  his 
petition  so  as  to  specify  another  particular  ground  of  negligence, 
to  wit :  the  moving  of  the  train  "  without  giving  a  sufficient  time 
for  passengera  on  said  train,  who  so  desired,  to  alight  from  said 
train."  Judgment  was  rendered  in  the  court  below,  in  accordance 
with  the  verdict  and  special  findings,  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  sum  of  $8000. 

The  plaintiff  in  error  (defendant  below)  claims  that  the  action 
should  have  been  removed,  on  its  application,  from  rkmoval  o^ 
the  district  court  of  Riley  county  to  the  United  States  ^^™"- 
circuit  court  for  trial.  The  question  of  removal  in  such  cases, 
however,  has,  so  far  as  this  court  is  concerned,  already  been  settled 
adversely  to  the  views  of  the  plaintiff  in  error  by  the  decision  in 
the  case  of  Union  Pac.  R.  R.  Co.  v.  Dyche,  31  Kan.  120 ;  s.  c, 
14r  Am.  &  Eng.  R.  R.  Cas.  272.  See,  also,  My  era  v.  Union 
Pacific  R.  R.  Co.,  3  McCrary,  578.  The  other  questions  presented 
hy  plaintiff  in  error  (defendant  below)  are  founded  solely  upon 
tiie  theory  that  the  general  verdict  of  the  jury,  and  many  of  their 
special  findings,  are  not  sustained  by  sufficient  evidence. 

It  appeal's  that  the  plaintiff  below  (defendant  in  error),  with  his 
wife  and  two  small  children,  entered  a  sleeping-car,  forming  a  part 
of  one  of  the  defendant's  trains,  at  Bunker  Hill,  in  Russell  county, 
for  the  purpose  that  all  might  be  transported  as  passengers  on  the 
defendant's  railway  to  Topeka,  Kansas.  The  wife  and  children 
rode  in  the  sleeping-car  to  Brookville.      The  plaintiff  facw. 

in  the  mean  time  rode  in  several  cars  on  that  train.  There  was 
considerable  evidence  introduced  tending  to  show  that  the  plaintiff 
was  intoxicated,  and  some  that  he  was  not.  Probably  he  was  in- 
toxicated ;  but  the  jury  found  that  he  was  not.  When  the  train 
arrived  at  Brookville,  it  is  doubtful  in  what  car  the  plaintiff  was 
riding;  but  the  jury  found,  upon  the  conflicting  evidence  intro- 
duced upon  the  subject,  that  ne  was  riding  in  the  sleeping-car. 
The  train  stopped  at  Brookville,  and  it  was  announced  that  the 
train  would  stop  at  that  place  20  minutes,  to  enable  the  passengers 
lo  procure  their  suppers.  A  preponderance  of  the  evidence  clearly 
tends  to  show  that  the  train  remained  stationary  at  that  place  for 
.1  sufficient  length  of  time  to  enable  the  passengers,  who  desired 
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to  do  SO,  to  remove  from  the  train.  There  was  some  evidence, 
however,  tending  to  show  otherwise ;  and  the  jury  found  other- 
wise. A  preponderance  of  the  evidence  also  tends  to  show  that, 
prior  to  the  starting  of  the  train  in  motion,  after  it  had  stopped,  a 
bell  was  rung,  giving  the  proper  signal,  and  warning  that  the  train 
was  about  to  be  moved.  There  was  other  evidence,  however, 
tending  to  show  the  reverse ;  and  the  jury  found  that  no  such 
signal  or  warning  was  given.  There  was  also  evidence,  seemingly 
a  prepondei'ance,  tending  to  show  that  the  plaintiff  was  standing 
on  the  platform  of  one  of  the  cars  while  the  train  was  moving,  ana 
that,  wnile  the  train  was  so  moving,  he  attempted  to  step  from 
such  platform  onto  the  depot  platform,  when  he  fell  and  received 
the  injuries  complained  of.  There  was  evidence,  however,  tend- 
ing to  show  that  the  train  did  not  move  until  about  the  time  when 
the  plaintiff  was  stepping  from  the  car  platform  to  the  depot  plat- 
form. The  jury,  by  its  general  verdict,  found  in  favor  of  the 
plaintiff,  and  therefore  found  that  the  train  was  not  moving  while 
the  plaintiff  was  standing  on  the  car  platform,  and  did  not  move 
until  the  time  when  he  attempted  to  step  therefrom  to  the  depot 
platform.  The  evidence  was  •  conflicting  as  to  whether  the  train 
started  to  move  with  a  sudden  jerk  or  not.  A  portion  of  the  evi- 
dence tended  to  show  that  the  train  started  with  a  sudden  jerk ; 
but  probably  a  preponderance  tended  to  show  that  the  stait  was 
not  sudden,  but  was  easy  and  gradual.  There  was  also  evidence 
tending  to  show  that  the  train,  equipped  as  this  train  was,  and  in 
the  condition  in  which  this  train  with  its  engine  was,  could  not 
have  been  moved  backward  or  forward  with  a  sudden  jerk.  The 
jury,  however,  found  in  favor  of  the  plaintiff. 

Upon  all  the  foregoing  questions  the  evidence  was  conflicting. 
It  was  conflicting  as  to  \\'hetlier  the  plaintiff  was  intoxicated,  or 
not ;  as  to  whether  he  was  in  the  sleeping  car,  or  not,  at  the  time 
when  the  train  arrived  at  Brookville ;  as  to  whether  the  ti-ain 
remained  stationary,  or  not,  after  it  stopped  at  Brookville,  for  a 
sufficient  length  of  time  to  enable  the  passengers  to  remove  there- 
from ;  as  to  whether  the  train  started  to  move  without  any  warn- 
ing or  signal  being  given  for  its  removal ;  as  to  whether  it  started 
with  a  sudden  jerk,  or  not ;  as  to  whether  the  train  was  in  motion 
before  the  plaintiff  attempted  to  get  off  the  same,  or  not ;  and  as 
to  whether  there  was  a  stool  on  the  depot  platform,  or  not,  on 
which  the  plaintiff  stepped  when  he  attempted  to  step  from  the 
train. 

We  think  the  verdict  of  the  jury  in  the  present  case  should  have 
Verdict  set  b^cn  sct  asidc,  and  a  new  trial  granted.  It  is  the  duty 
^^^^  of  a  trial  court,  whenever  the  verdict  is  clearly  against 

the  weight  or  preponderance  of  the  evidence,  to  set  it  aside,  and 
grant  a  new  trial.  Williams  v,  Townsend,  15  Kan.  664,  670,  571; 
Kansas  Pac.  R.  R.  Co.  v.  Kunkel,  17  Kan.  172 ;  Brown  v.  Atchison, 
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T.  &  S.  R  R.  R.  Co.,  31  Kan.  2 ;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas. 
739.  The  supreme  court,  however,  has  no  such  power.  Where 
the  evidence  is  all  in  parol,  and  where  there  is  some  evidence  sus- 
taining every  fact  necessarily  included  in  the  verdict, — not  a  bare 
scintilla,  but  enough  evidence,  if  not  contradicted,  to  prove  every 
such  fact, — ^and  where  the  trial  court  approves  the  verdict  by 
refusing  to  set  it  aside  and  by  rendering  a  judgment  thereon,  the 
supreme  court  cannot  disturb  it,  althougli  a  preponder-  ^^  ^ot  by 
ance  of  the  evidence  may  seem  to  be  against  tne  verdict,  supreme coubt. 
See  the  above  cases,  and  Kansas  Pac.  R.  R.  Co.  v,  Richardson,  25 
Kan.  391 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  96,  which  is  especially 
applicable  to  this  case ;  also  Seip  v,  Patrie,  19  Kan.  13  ;  IJeal  v. 
Codding,  32  Kan.  107.  It  is,  perhaps,  unfortunate  in  many  cases 
that  the  supreme  court  has  no  greater  power  in  reviewing  and  in  ^ 
setting  aside  verdicts  ;  for,  because  of  such  inability  on  the  part  of 
the  supreme  court,  injustice  is  sometimes  permitted  to  be  done. 

While  we  think  that,  upon  all  the  evidence  in  the  case,  the  ver- 
dict of  the  jury  should  have  been  in  favor  of  the  defendant  and 
against  the  plaintiff,  yet  sufficient  evidence  may  be  selected  from 
the  evidence  introduced  to  make  out  a  pretty  strong  case,  in  favor 
of  the  plaintiff  and  against  the  defendant.  Evidence  may  be 
selected  that  will  show  that  the  plaintiff  was  not  intoxicated  at  the 
time  when  the  train  arrived  at  Brookville,  but  was  then  in  a  sober 
and  proper  condition  ;  that  he  was  with  his  wife  and  children  in 
the  sleeping^ar  when  the  train  stopped  ;  that  it  was  announced  by 
the  defendant's  employees  that  the  train  would  remain  at  that  place 
20  minutes,  to  enable  passengers  to  procure  supper ;  that  imme- 
diately after  the  train  stopped,  the  plaintiff,  with  his  wife  and  two 
children,  started  to  leave  tne  car  ;  that  he  took  one  of  the  children 
in  his  arms  and  a  satchel  in  his  hand,  and  his  wife  took  the  other 
child  in  her  arms,  and  both  started  to  leave  the  car  ;  that  when  ho 
arrived  at  the  platform  of  the  car,  he  put  the  child  down  on  such 
platform ;  that  the  train  was  not  then  in  motion ;  that  he  then 
attempted  to  step  from  the  car  platform  onto  a  stool  on  the  depot 
platform,  but  that  the  train  then  started  backwards  with  a  sudden 
]erk,  without  any  signal  or  warning  having  been  given  that  it  was 
about  to  be  moved  ;  and  that  that  car  or  the  next  car  struck  him, 
and  the  stool  tumbled  over,  causing  him  to  fall,  and  he  fell  down 
between  the  car  and  depot  platform,  and  one  of  his  legs  was 
caught  under  the  car  and  so  injured  as  to  require  amputation.  If 
these  things  were  all  true,  we  would  think  that  the  plaintiff  <^as 
entitled  to  recover ;  and  for  the  purposes  of  this  case  we  must  now 
consider  them  as  true. 

The  judgment  of  the  court  below  will  be  affirmed. 

Recovery  of  Damages  from  a  Railroad  Com|>any  by  one  Injured  by  Jumping 
from  a  Moving  Train. — See  L.  S.  &  Michigan  Southern  R.  R.  Co.  fk  Bangs^ 

21  A.  &  E.  R.  Cas,— 28 
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3  Am.  <&  Edr.  R  R  Cas.  431;  also,  Cincinnati,  etc,  R  R  Co.  «.  Peters, 
6  Ibid.  136.  The  last  case  and  note  also  discuss  the  duty  of  the  compaDj 
to  stop  its  trains  a  reasonable  time  to  allow  passengera  to  alight. 


McDoNOUGH 
V. 

Metbopolitan  R.  S.  Co. 

(187  MastaehiueUi  ReparU,  210.) 

In  an  action  against  a  street  railway  corporation  for  personal  injuries  oc- 
casioned to  the  plaintiff,  a  boy  thirteen  years  and  five  months  old,  socua- 
tomed  to  ride  in  street-cars,  in  attempting  to  get  upon  the  front  platform  of 
the  defendant's  car  while  it  was  in  motion,  on  the  Lord's  day,  but  Dot  to 
travel  for  any  purpose  of  necessity  or  charity,  the  plaintiff's  testimony  tended 
to  show  that,  when  he  saw  the  car  coming,  he,  with  another  boy,  left  the 
sidewalk  where  they  had  been  waiting,  crossed  the  street,  and  stood  by  the 
side  of  the  track ;  that  the  car  stopped  less  than  two  car- lengths  from  the 
place  of  the  accident,  and  Started  with  a  tow-horse  attached;  that  the  grade 
was  rising;  that  the  horses  started  on  a  walk,  and,  at  the  time  the  pl^ntiS 
attempted  to  get  upon  the  platform,  were  just  beginning  to  trot,  or  going  at 
a  slow  trot;  that,  when  the  car  approached  the  plaintiff,  he  signalled  the 
driver  to  stop ;  that  the  driver  saw  him  and  turned  to  speak  to  the  tow-boy, 
who  was  on  the  front  platform  on  the  opposite  side  of  the  car  from  the  plaintif ; 
that  the  plaintiff's  companion  got  upon  the  front  platform;  that,  as  the 
plaintiff  was  getting  upon  it,  with  one  foot  upon  the  step  and  holding  to  the 
railing  with  both  hands,  the  driver  and  the  tow -boy  started  up  the  bones, 
giving  the  car  a  jerk  by  which  the  plaintiff's  foot  was  thrown  off  the  step, 
and,  after  being  dragged  a  few  feet,  he  fell,  receiving  the  injuries  complained 
of.  There  was  no  rule  or  notice  prohibiting  the  getting  on  the  front  plat- 
form of  the  car  when  in  motion.  Held^  that,  if  the  jury  found  that  the  dmer 
believed  that  the  plaintiff  was  getting  upon  the  car,  there  was  sufficient  eri- 
dei^ce  of  the  defendant's  nesligence.  Ueld^  aUo^  that  the  question  whether 
the  plaintiff  was  in  the  exercise  of  due  care  was  for  the  jury.  HM^  aim,  th&t 
the  plaintiff  was  <*  travelling,"  within  the  Pub.  Sts.  c.  98,  S  3. 

Tort  for  personal  injuries  occasioned  to  the  •plaintiff  by  the 
negligence  of  the  defendant.  At  the  trial  in  the  Superior  Conn, 
before  Rockwell,  J.,  the  jury  returned  a  veixiict  for  the  plaintiff; 
and  the  defendant  alleged  exceptions.  The  facts  appear  in  the 
opinion. 

W.  Gaston  cfe  K  0,  Shepard  for  the  defendant. 

S,  B,  Allen  cfe  J,  P.  Farley^  Jr,^  for  the  plaintiff. 

"VV.  Allen,  J. — The  plaintiff,  a  boy  of  the  age  of  thirteen  years 
and  five  months,  accustomed  to  ride  in  horse  cars,  attempted  to  get 
upon  the  front  platform  of  the  defendant's  car  while  it  was  in 
Facts.  motiou,  and  was  thrown  down  and  injured ;  it  was  up<.»n 

the  Lord's  day,  and  the  plaintiff's  object  in  taking  the  car  was  to 
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travel  upon  it,  but  not  for  any  purpose  of  necessity  or  charity. 
Three  questions  are  presented  in  the  exceptions:  whether  there 
was  evidence  of  negligence  in  the  driver  of  the  car  which  caused  the 
injury ;  whether  there  was  evidence  that  the  plaintiff  was  in  the 
exercise  of  due  care ;  and  whether  the  plaintiff  was  a  passenger  up- 
on the  car. 

1.  The  evidence  of  the  plaintiff  tended  to  prove  that,  when  he  saw 
the  car  coming,  he,  with  another  boy,  left  the  side-  NEauamrcE 
walk  where  they  had  been  waiting,  crossed  the  street,  SSkS? 
and  stood  by  the  side  of  the  track ;  that  the  car  stopped 
lees  than  two  car-lengths  from  the  place  of  tire  accident,  and  started 
with  a  "  tow-horee  "  attached ;  that  the  grade  was  rising ;  that  the 
horses  started  on  a  walk,  and,  at  the  time  the  plaintiff  attempted  to 
get  upon  the  platform,  were  jnst  beginning  to  trot,  or  going  at  a 
slow  trot;  that,  when  the  car  approached  the  plaintiff, he  signalled 
the  driver  to  stop  ;  that  the  driver  saw  him,  and  turned  to  speak 
to  the  tow-boy,  who  was  on  the  front  platform  on  the  opposite  side 
of  the  car  from  the  plaintiff;  that  the  plaintiff's  companion  got 
upon  the  front  platform ;  that,  as  the  plaintiff  was  getting  upon  it, 
with  one  foot  upon  the  step  and  holding  to  the  railings  with  both 
hands,  the  driver  and  the  tow-boy  started  up  the  horses,  giving  the 
car  a  jerk  by  which  the  plaintiff's  foot  was  thrown  off  the  step, 
and,  after  being  dragged  a  few  feet,  he  fell  and  the  wheel  passed 
over  him. 

The  argument  for  the  defendant  is,  that  the  only  inference  the 
jury  coula  draw  from  this  evidence  is  that  the  driver  properly  re- 
fused to  stop  his  car  on  a  rising  grade,  and  signified  that  to  the 
plaintiff,  and  had  no  reason  to  suppose  that  the  plaintiff  would  at- 
tempt to  get  upon  the  front  platform.  But  the  jury  were  not  bound 
to  draw  mat  inference ;  on  the  contrary,  they  may  have  believed, 
from  the  evidence,  that  the  driver,  knowing  that  the  plaintiff  in- 
tended to  get  upon  the  front  platform  of  the  car,  instead  of  for- 
bidding it,  started  up  his  horses.  There  was  some  evidence  that 
not  only  the  signal  to  the  driver,  but  the  position  and  movements 
of  the  plaintiff  at  the  time,  indicated  to  the  driver  that  the  plain- 
tiff intended  to  step  upon  the  front  platform.  If  the  jury  f ouna  that 
the  driver  believed  that  the  plaintiff  was  getting  upon  the  car, 
there  was  sufficient  evidence  of  negligence  of  the  defendant. 

2.  The  defendant  contends  that  the  fact  that  the  plaintiff  attempt- 
to  get  npon  the  front  platform  of  the  car  while  it  was  in  motion 
should  be  held  by  the  court  as  conclusive  that  he  was  nkouocxce  of 
not  in  the  exercise  of  due  care.  There  is  no  rule  of  SS^tJJht'pl!?? 
law  that  riding  or  stepping  upon  the  front  platform  of  '**"*• 
a  horse-car  when  in  motion  is  negligent.  See  Meesel  v,  Lynn  & 
Boston  R.  R,  8  Allen,  234;  Cram  v.  Metropolitan  R.  R.,  112 
Mass.  88 ;  M^uire  v.  Middlesex  R.  R.,  115  Mass.  239 ;  Murphy 
V.  Union  R.  R.,  118  Mass.  228 ;  Wills  v.  Lynn  &  Boston  R.  R., 
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129  Mass.  351 ;  Fleck  v-  Union  E.  E.,  134  Mass.  480 ;  s.  c,  16 
Am.  &  Eng.  E.  E.  Gas.  372. 

Whether  any  particular  act  of  that  kind  is  negligent  must  de- 
pend upon  the  circumstances  attending  and  characterizing  it,  and 
must  ordinarily  be  determined  by  the  ludgment  of  a  jury.  In 
this  case,  where  the  circumstances  are  aisclosed  in  the  evidence, 
and  there  is  conflicting  testimony  in  regard  to  them,  and  disputed 
inferences  of  fact  are  to  be  drawn,  the  court  would  not  be  author- 
ized to  take  the  case  from  the  jury,  unless  the  act,  as  proved  by 
undisputed  testimony,  is  seen  to  be  such  that  the  common  judg- 
ment of  men  immediately  pronounces  it  to  be  negligent. 

It  does  not  appear  that  tlie  act  was  prohibited  by  the  defendant. 
There  is  nothing  in  the  case  to  show  that  the  defendant  did  not  in- 
vite its  passengers  to  enter  cars  by  the  front  as  well  as  by  the  rear 
platform.  There  was  no  rule  or  notice  prohibiting  it.  The  plat- 
forms were  alike  fitted  for  such  use,  and,  as  matter  of  common 
knowledge,  were  both  used  for  that  purpose,  and  both  occupied  by 
passengers ;  and  the  jnry  might  well  have  found  that  the  public 
were  invited  to  use  both.  There  was  no  evidence  that  passengers 
were  not  permitted,  and  impliedly  invited,  to  get  upon  the  cars  when 
in  motion  ;  and  such  invitation  might  be  implied  if  cars  were  com- 
monly used  in  that  way  without  objection,  or  if  such  use  were 
consistent  with  due  care.  It  is  unnecessary  to  consider  what  in- 
ference in  this  respect  the  jury  might  have  drawn,  because  we 
think  that,  upon  the  whole  evidence,  the  question  of  the  plaintiff's 
care  was  for  the  jury.  It  is  obvious  that  the  mere  fact  of  getting 
upon  the  front  platform  of  a  liorse-car  when  in  motion  is  not,  in 
the  common  judgment  of  men,  inconsistent  with  due  care.  It 
would  not  strite  tlie  common  mind  as  necessary  to  stop  a  car  when- 
ever a  conductor  or  a  policeman  stepped  upon  the  front  platform. 
There  is  not,  as  in  the  case  of  steam-cars,  any  commonly  recog- 
nized rule  of  prudent  conduct  forbidding  the  act,  but  the  question 
of  due  care  must  be  determined  by  the  circumstances  and  manner 
of  the  act,  and  is  a  question  for  the  jury,  except  in  those  cases 
where  the  facts  established  by  undisputed  testimony  leave  no  rea- 
sonable question.  If  any  facts  which  may  be  found  by  a  jury  up- 
on the  evidence  would  present  a  reasonable  question  whether  the 
plaintiff  was  not  in  the  exercise  of  due  care,  the  facts  must  be 
passed  on  by  the  jury,  and  the  question  answered  by  them. 

In  the  case  at  bar,  there  was  evidence  of  many  facts  bearing 
upon  the  character  of  the  plaintiff's  act,  upon  which  a  jury  must 
pass.  The  speed  at  which  the  car  was  moving ;  what  reasonable 
expectation  tne  plaintiff  had  that  the  driver  would  check  the  speed 
of  the  horses,  in  consequence  of  the  signal  and  the  conduct  or  the 
plaintiff;  what  inference  the  plaintiff  might  have  drawn  from  the 
fact  that  the  driver  made  no  objection  and  no  reply  when  the 
plaintiff  signified  to  him  his  intention  to  get  upon  the  front  plat- 
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form ;  the  evidence  that  there  were  passengers  upon  the  front 
platform,  and  that  the  plaintiffs  companion  got  safely  upon  it ; 
the  number  of  passengers  in  the  car,  and  upon  the  rear  platform, 
as  the  reason  testified  to  by  the  plaintiff  for  not  attempting  to  get 
upon  that;  the  manner  in  which  the  plaintiff  attempted  to  get  up- 
on the  platform ;  the  manner  in  which  the  driver  and  tow-boy 
started  up  the  horses,  and  the  cause  and  manner  of  the  plaintiffs 
fall ;  the  testimony  of  the  plaintiff  as  to  his  familiarity  with  car 
riding ;  his  testimony  that  his  act  was  not  dangerous  because  he 
took  care,  and  that  the  horses  were  going  so  slow  that  anybody 
could  get  on  ;  the  testimony  of  the  driver,  that  there  was  no  diffi- 
culty lor  some  people  to  get  on  a  car  going  at  the  rate  of  four 
miles  an  hour,  while  there  was  difficulty  for  othere; — these,  with- 
out referring  to  other  evidence,  were  matters  which  it  was  for  the 
jury  to  pass  upon  and  consider,  to  find  the  facts,  and  to  draw  from 
the  facts  found  the  inference  of  care  or  neglieence  of  the  plaintiff. 
We  think  there  was  evidence  which  rendered  it  a  proper  question 
for  the  jury.  The  first  and  second  requests  for  instructions  were 
properly  refused. 

3.  The  Pub.  Sts.  c.  98,  §  3,  provide  that  "  Whoever  travels  on 
the  Lord's  day,  except  from  necessity  or  charity,  shall  wotthbr 
be  punished  by  a  fine  not  exceeding  ten  dollars  for  each  PAasKuoEB. 
offence.  But  the  provisions  of  this  section  shall  not  constitute  a 
defence  to  an  action  against  a  common  carrier  of  passengers  for  a 
tort  or  injury  suffered  by  a  person  so  travelling."  Upon  the  un- 
disputed evidence,  the  plaintiff  was  travelling  upon  the  defendant's 
cjir.  The  length  of  time  he  had  been  upon  the  car  and  his  posi- 
tion upon  it,  and  the  fact  that  he  was  changing  his  position  and 
had  not  assumed  his  seat  or  taken  his  stand  upon  the  platform,  are 
immaterial.  He  was  on  the  car,  and  being  carried  by  it  on  his 
journey.  The  instruction  that,  if  he  was  there  in  the  exercise  of 
due  care,  he  had  the  rights  of  a  passenger,  was  correct;  and, 
whether  required  by  the  facts  or  not,  was  sufficiently  favorable  to 
the  defendant.  The  tenth  instruction  asked  was  properly  refused, 
and  the  ninth  and  the  eleventh  become  immaterial. 

Exceptions  overruled. 

Alighting  from  or  Boarding  a  Moving  Street-car  Is  not  per  te  a  Negligent 
Act. — The  fact  that  a  passenger  boarded  or  alighted  from  a  movlDg  street-car 
does  not  ordinarily  constitute  contributory  negligence  in  se.  In  general  it 
is  evidence  of  contributory  negligence  to  be  considered  by  the  jury  in  the 
light  of  all  the  surrounding  circumstances.  Eppendorf  v,  Brooklyn  City, 
etc.,  R.  R.  Co.,  69  N.  Y.  195;  Mettlestadt  v.  Ninth  Ave.  R  R.  Co.,  4  Rob. 
(N.  Y.)  377;  Rathbone  v.  Union  R.  R.  Co.,  13  R.  I.  709;  People's  Passenger 
R.  R.  Co.  of  Baltimore  v.  Green,  56  Md.  84;  s.  c,  6  Am.  &  Eng.  R.  R.  168; 
Mettlestadt «.  Ninth  Ave.  R.  R.  Co.,  32  How.  Pr.  (N.  Y.)  428.  In  the  case 
of  Eppendorf  v.  Brooklyn  City,  etc.,  R.  R.  Co.,  69  N«  Y.  195,  the  court  say : 
*'  Ordinarily  it  is  perfectly  safe  to  get  upon  a  street-car  moving  slowly,  and 
thousands  of  people  do  it  every  day  with  p^fect  safety.     But  there  may  be 
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exceptional  cases  when  tlie  car  is  moving  rapidly,  or  when  the  person  is  in- 
tirm  and  clumsy, or  is  encumbered  with  children,  packages,  or  other  hindrances, 
or  when  there  are  other  unfavorabte  conditions,  when  it  would  be  reckless  to 
do  so,  and  a  court  might,  upon  undisputed  evidence,  hold  as  a  matter  of  law 
that  there  was  negligence  in  doing  so.  But  in  most  cases  it  must  be  a  ques- 
tion for  the  jury.  Here  there  was  nothing  exceptional,  and  no  reason  apparent 
why  plaintiff  might  not,  with  prudence,  have  expected  to  enter  the  car  with 
safety.  .  .  .  Upon  all  the  evidence  of  this  case  it  was  for  the  jury  to  deter- 
mine whether  the  plaintiff  was  chargeable  with  negligence,  and  whether  such 
negligence  contributed  to  the  injury."  In  People's  Passenger  R.  H.  Co.  t.  Green, 
supra,  the  plaintiff  was  riding  on  the  front  platform  of  a  street-car.  The  car 
ran  off  the  track,  and  the  plaintiff  and  other  passengers  standing  with  him  on 
the  platform  got  off  and  helped  get  the  car  on  the  track.  When  this  was 
done  the  passengers  got  on  the  front  platform  again  by  stepping  over  a  guard 
or  enclosure  three  feet  high  surrounding  the  same,  and  while  the  plaintiff 
was  in  the  act  of  getting  on  the  car  in  the  same  manner  the  driver  without 
any  yarning  started  the  horses  which  resulted  in  the  plaintiff  being  thrown 
down  and  injured.  Held,  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law  in  trying  to  get  into  the  car  by  climbing  over  the 
guard. 

In  some  cases  it  is  held  to  be  Contributory  Negligence  per  se  for  a  Pas- 
senger to  get  off  or  on  a  Street-car  while  in  Motion. — In  Dietrich  v.  Balti- 
more, etc.,  R.  R.  Co.,  58  Md.  847,  there  was  access  to  the  platform  of  a 
street-car  from  only  one  side  of  the  street,  entrance  on  the  other  side  being 
prevented  by  a  wire-railing.  The  step  to  the  front  platform  was  broken. 
The  plaintiff  attempted  to  get  on  the  car  by  means  of  the  front  platform  instead 
of  by  means  of  the  rear  platform,  by  which  he  properly  should  have  entered  the 
car.  In  so  doing  he  was  injured  by  reason  of  the  broken  step,  ffeld^  that 
plaintiff  was  guilty  of  contributory  negligence  as  a  matter  of  law,  and  that 
the  case  was  properly  withdrawn  from  the  jury.  In  Guinon  «.  New  York 
&  Harlem  R.  R.  Co.  it  was  held  contributory  negligence  in  $e  for  a  passen- 
ger to  attempt  to  get  off  the  front  platform  of  a  street- car  while  in  rapid 
motion,  the  passenger  being  encumbered  with  a  large  bundle.  Guinon  v. 
New  York  &  Harlem  R.  R.  Co.,  3  Rob.  (N.  Y.)  25.  For  a  note  discussing 
the  subject,  when  the  fact  that  a  passenger  was  riding  on  the  platform 
of  a  street-car  constitutes  contributory  negligence,  see  note  to  Camden,  etc.^ 
R.  R.  Co.  V.  Hoosey,  6  Am.  &  Eng.  R.  R  Cas.  460. 
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Hayes. 

(97  ITew  York  BeparU,  269.) 

To  maintain  an  action  to  recover  damages  for  negligence,  plaintiff  must 
prove  facts  warranting  an  inference  of  negligence  on  the  part  of  defendant; 
he  may  not  recover  upon  facts  as  consistent  with  care  ana  prudence  as  with 
the  opposite. 

Plaintiff's  evidence  in  such  an  action  was  to  the  effect  that  he  went  upon 
one  of  the  defendant's  street-cars  and  stood  upon  the  front  platform,  although 
there  were  vacant  seats  inside.    The  car  stopped  to  receive  other  passengers, 
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who  entered  by  the  front  platform ;  to  facilitate  their  entry,  plaintiS  stepped 
down  upon  the  front  step;  as  he  was  stepping  up  again,  as  he  testified,  ''the 
car  gave  a  sudden  movement  and  pulled  up,'^  and  he  was  thrown  off  and 
injured.  It  appeared  that,  after  starting,  the  car  did  not  stop  until  after  the 
accident.  Held,  that  the  evidence  failed  to  show  any  negligence  on  defend- 
ant's part ;  and  that  a  refusal  to  nonsuit  was  error. 

As  to  whether  the  provision  of  the  General  Railroad  Act  (§  46,  chap.  140, 
Laws  1850),  relieving  a  railroad  company  from  liability  for  injuries  received 
by  a  passenger  on  *the  platform  of  a  car,  when  it  posts  a  notice  in  the  car 
warning  passengers  against  so  riding,  and  furnishes  a  seat  in  the  car  for  the 
passenger,  quaere. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  the  second  Monday  of  December,  1881,  which  aflSrmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict,  and  affirmed 
an  order  denying  a  motion  for  a  nevjr  trial. 

This  action  was  brought  to  recover  damages  for  injuries  alleged 
to  have  been  caused  by  the  negligence  of  the  driver  of  one  of  the 
defendant's  street-cars. 

The  material  facts  are  stated  in  the  opinion. 

Freling  H.  Smith  for  appellant. 

H.  D.  BirdsdU  for  respondent. 

Finch,  J. — The  defendant  company  makes  two  objections  to  the 
recovery  in  this  case.  Upon  proof  tnat  the  notice  re- 
quired  oy  the  General  Railroad  Act  was  posted  in  the  forSVh™S 
car,  and  tliat  plaintiff  was  riding  upon  the  platform  ^^^^^^ 
and  was  upon  the  step  when  injured,  in  disregard  of  that  notice, 
his  contributory  negligence  was  asserted.  In  Nolan  v,  Brooklyn 
City  &  Newtown  R.  K  Co.  (87  N.  Y.  63;  s.  c,  3  Am.  &  Eng.  R. 
R.  Cas.  463)  we  did  not  decide  that  the  provision  of  the  General 
Railroad  Act  referred  to  applied  to  street  railroads.  It  was  enough 
in  that  case,  that  if  it  did,  the  notice  proved  was  insufficient,  and 
and  that  was  the  only  answer  deemed  necessary  to  the  argument 
founded  upon  the  statute.  Nor  need  we  decide  that  question  now, 
since  we  think  tlie  second  objection  taken  by  the  appellant,  that 
there  was  no  evidence  of  negligence  on  the  part  of  the  defendant 
company,  is  well  founded. 

On  New  Year's  day  of  1881,  the  plaintiff,  after  having  partaken 
liberally  of  intoxicating  drinks,  but  claiming,  nevertheless,  to  have 
been  entirely  sober,  went  upon  a  street-car  of  defend-  facts. 

ant  at  Forty-second  Street,  in  the  city  of  New  Yoik,  for  the  pur- 
pose of  riding  down  town.  He  took  his  position  upon  the  front 
platform  when  there  was  room  and  were  vacant  seats  inside  of  the 
car;  while  thus  riding  on  the  platform  his  fare  was  collected  by 
the  conductor,  without  remonstrance  or  objection. 

The  cai  stopped  at  Twenty-third  Street  to  permit  four  persons 
to  come  upon  it  as  passengere,  one  of  whom  was  a  lady,  and  all  of 
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whom  entered  by  way  of  the  front  platform.     The  plaiiitiflE  stepped 
down  upon  the  front  step,  as  he  says,  "to  give  tnese  passengers 
better  facility  for  getting  in,"  and  then,  he  adds:  "I  was  in  the 
act  of  stepping  up  again,  after  they  got  on  the  front  platform, 
when  the  cir  gave  a  sudden  movement  and  pulled  up,  and  I  got 
thrown  out  sideways."     This  is  the  sole  and  only  evidence  upon 
which  any  negligence  of  the  company  can  be  founded.    What  the 
plaintiff  said  about  an  elevation  of  the  rail  along  the  curve  he 
admitted  might   have  been  the  riser  or  flange  upon  which  the 
wheels  do  not  run,  and  that  such  was  the  case  was  proved  beyond 
anv  possibilitv  of  doubt.     It  is  not  shown  that  the  driver  of  thecar 
started  his  horses  in  any  unusual  or  negligent  manner.    The  plain- 
tiff does  not  so  testify,  and  standing  where  he  did,  upon  the  front 
platform,  it  was  possible  for  him  to  see  and  observe.     That  the  car 
''  gave  a  sudden  movement "  is  entirely  consistent  with  the  snppo- 
sition  that,  ha\'ing  been  still,  the  horses  were  started  in  a  careful 
and  prudent  manner;  for  a  car  loaded  with  passengers  mnstnece^ 
sarily  require  a  strong  pull  of  the  horses  to  overcome  its  resisting 
inertia,  and  such  must  be  a  thing  of  constant  occurrence  and*  nna- 
voidable.     The  strong  effort  of  starting  relaxes  as  momentum  is 
gained,  and  the  car  moves  easily,  and  this  is  what  the  plaintiff  eri- 
No  HKouoicNCE  dcutly  mcauB  by  the  phrase  "  and  pulled  up,"  unless  he 
OF  COMPANY.      refers  to  its  stoppage  after  he  fell  off,  for  it  is  entirely 
certain  that,  after  starting,  the  car  did  not  stop  until  the  accident 
had  occurred,  and  stopped  on  account  of  that.     The  plaintiff,  there- 
fore, gave  no  evidence  which  even  tended  to  show  that  there  was 
any  negligence  on  tlie  part  of  the  company.     He  must  prove  some- 
thing which  warrants  that  inference,  and  not  leave  his  case  upon 
facts  just  as  consistent  with  care  and  prudence  as  with  the  oppo- 
site.    Baulec  v.  N.  Y.  &  Harlem  R.  R.  Co.,  59  N.  Y.  357. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concur,  except  Danfobth,  J.,  dissenting,  and  Rapallo,  J.? 
absent. 

Judgment  reversed. 

Whether  it  is  Contributory  Negligence  for  a  Passenger  on  a  Street-ear  to 
Ride  on  the  Platform. — See  Notes  to  Alabama  Qreat  Southern  R.  R.  Co.  f. 
Hawk,  18  Am.  &  Eng.  R.  R.  Cas.  201;  Gennantown  Passenger  R.  K  Co.  v. 
Walling,  2  Am.  &  Eng.  R  R.  Cas.  26. 
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New  Tobk  Central  and  Hudson  River  R.  R.  Go. 

(98  New  TorJc  Eeports,  128.) 

It  is  culpaoie  negligence  on  the  part  of  a  railroad  corporation  not  to  stop 
a  train  entirely  at  a  regular  station  to  which  it  has  sold  a  ticket,  and  give  a 
passenger  time  and  opportunity  to  alight.  It  is  also  negligence  for  its 
officers  to  induce  a  passenger  to  leave  a  train  while  in  motion. 

It  is  not  negligence  per  se  for  the  passenger  to  leare  the  train  while  in 
motion ;  if  he  is  told  by  the  conductor  to  get  off,  or  given  by  him  to  under- 
stand that  he  can  do  so  in  safety,  and  the  surrounding  circumstances  are 
snch  as  to  give  him  reason  to  believe  he  may,  he  is  justified  in  making  the 
attempt. 

In  an  action,  therefore,  to  recover  damages  where  a  passenger  is  injured 
in  attempting  to  leave  the  train  while  in  motion,  and  evidence  is  given  tend- 
ing to  prove  such  instructions  and  circumstances,  the  question  of  contribu- 
tory negligence  is  one  of  fact  for  the  jury. 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made  July  11, 
18S2,  which  aflSrmed  a  judgment  in  lavor  of  defendant,  entered 
upon  an  order  nonsuiting  the  plaintiff  on  trial. 

This  action  was  brought  to  recover  damages  for  injuries  alleged 
to  have  been  occasioned  by  defendant's  negligence. 

Plaintiff  was  a  passenger  on  a  train  on  defendant's  road,  and,  in 
attempting  to  leave  the  train  at  the  station  to  whidx  he  had  bought 
a  ticket,  was  injured. 

The  further  facts,  so  far  as  material  to  the  questions  discussed, 
are  stated  in  the  opinion. 

Frank  H.  Perkins  for  appellant. 

George  C.  Oreen  for  respondent. 

Miller,  J. — Upon  the  close  of  plaintiff's  testimony  on  the  trial  of 
this  action,  the  defendant's  coiinsel  moved  for  a  non-  faotb. 

suit  upon  two  grounds :  Firet,  that  the  evidence  showed  no  negli- 
gence on  the  part  of  the  defendant.  Second,  that  the  evidence 
showed  negligence  on  the  part  of  the  plaintiff  which  contributed 
to  the  injury.  The  plaintin's  counsel  asked  to  go  to  the  jury  upon 
these  questions;  this  request  was  refused  and  the  motion  for  a 
nonsuit  granted,  and  an  exception  taken  to  the  iiiling  by  the  plain- 
tiff's counsel. 

Ae  the  evidence  stands  there  can  be,  we  think,  no  serious 
question  in  regard  to  the  defendant's  negligence.  It  nkouoekcbkot 
appeal's  that  the  train  did  not  stop  at  the  station  for  statioh. 
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which  the  plaintiff  had  purchased  a  ticket,  and  at  which  he  had  a 
right  to  get  off.  It  was  the  custom  to  stop  there,  but,  for  some 
unexplained  reason,  when  it  arrived,  instead  of  stopping  as  it 
sliould  have  done,  the  train  merely  slowed  up  and  thus  did  not 
furnish  the  plaintiff  an  opportunity  to  leave  the  care  in  accordance 
with  defendant's  contract  with  him.  This  was  clearly  negligence, 
but  thei*e  is  also  evidence  to  show,  as  will  hereafter  be  manifest, 
that  the  conductor  iised  language  to  the  plaintiff  which  authorized 
the  conclusion  that  he  had  a  right  to  get  off  the  train  and  that  he 
could  do  so  under  the  conductor's  direction.  The  rule  is  well 
established  that  it  is  culpable  negligence  on  the  part  of  a  itdlroad 
corporation  for  its  oflScers  to  induce  a  passenger  to  leave  the  ti-ain 
while  in  motion,  and  a  gross  disregard  of  the  duty  it  owes  him  not 
to  stop  the  train  entirely  and  give  the  passeiiger  ample  time  and 
opportunity  to  alight.     Filer  v.  N.  Y.  C.  R.  K.  Co.,  49  N.  Y.  51. 

it  may  be  added  that  there  was  also  evidence  which  tended  to 
show  that  a  signal  was  given  by  the  conductor  to  put  the  train 
in  motion  while  the  plaintiff  was  getting  off  and  without  warning 
to  him.  If  this  was  established  it  tended  to  show  negligence  on 
the  part  of  the  defendant,  Keating  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  49  N.  Y.  673.  As  the  testimony  stood  it  was  for  the  jury 
to  determine  whether  there  was  any  proof  of  negligence  on  the 
part  of  the  defendant,  and  the  court  should  have  submitted  the 
case  to  their  consideration  on  that  question,  unless  it  distinctly 
appeared  that  the  plaintiff  was  chargeable  with  negligence  con- 
tributing to  the  injury. 

As  to  the  plaintiff's  negligence,  that  also  was  a  question  for  the 
gettoo  off  j^^y  to  decide.  It  appears  that  the  plaintiff  had  pur- 
2?^"rdkb^ot  chased  a  ticket  from  Buffalo  to  Getzville  where  the 
train  was  accustomed  to  stop.  As  the  train  approached 
this  station,  where  the  plaintiff  intended  to  and  had  a 
right  to  leave  the  cars,  the  speed  was  reduced  until  the  train  came 
nearly  to  a  stop.  The  plaintiff  prepared  to  leave  and,  with  a  little 
child  in  his  arms,  .proceeded  to  the  car  platform  for  that  purpose. 
According  to  his  testimony  the  conductor,  who  was  standing  on 
the  platform  of  the  station,  called  Jo  him  and  said,  "you  want  to 
clear  off  here,"  and  he  answered  he  wanted  to  get  off,  and  the  con- 
ductor told  him  to  step  off,  or  get  off,  or  jump  off,  he  didn't  know 
which.  The  train  was  then  in  motion  and  he  got  off  on  the  right 
side  of  the  car,  taking  hold  of  the  rail  on  the  right  side  of  the  car 
platform  with  his  left  hand ;  he  then  stepped  off  with  his  right 
foot  first  and  was  twisted  around  ;  he  thought  the  train  had  stopped 
the  same  minute  he  stepped  off,  but  was  mistaken  as  he  felt  it  was 
going  and  he  was  jerked  around ;  the  conductor  took  hold  of  him 
and  they  tumbled  off  the  platform  of  the  station  together.  On 
his  cross-examination,  after  testifying  in  substance,  in  reference  to 
what  passed  between  him  and  the  conductor,  the  same  as  on  his 
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direct  examination,  the  question  was  put  to  him,  '^  was  not  all  he 
said,  do  you  want  to  get  off?"  and  he  answered  :  **  He  asked  me, 
do  you  want  to  get  off;  I  said  yes.  He  asked  me  twice,  do  you 
want  to  get  off."  His  testimony  varies  on  his  cross-examination 
as  to  the  train  stopping  when  he  got  off.  He  testified  he  did  not 
know  the  tiuiin  was  going  when  he  got  off,  or  he  thouglit  it  had 
stopped,  and  then  he  swore  that  when  he  was  in  the  act  of  getting 
off  he  saw  it  had  not  stopped,  thus  contradicting  his  former 
evidence. 

Wolkert,  a  witness  for  the  plaintiff,  testified  that  he  saw  the 
plaintiff  get  off  the  train ;  that  he  saw  the  conductor,  before  the 
plaintiff  got  out  of  the  car,  motioning  the  fireman  in  the  cab  to  go 
ahead  ;  tliat  the  conductor  saw  the  plaintiff  and  told  him  to  get  off. 
He  also  swore  that  the  plaintiff  went  backwards  about  a  rod  along 
the  platform  holding  on  to  the  railing  and  tliat  he  was  torn  away 
by  the  conductor.  He  afterward  stated  on  cross-examination  that 
the  conductor  asked  the  plaintiff  if  he  wanted  to  get  off. 

From  the  statement  we  have  given  of  the  testimony  there  was 
certainly  some  evidence  to  show  that  previous  to  the  conversation 
between  the  plaintiff  and  the  conductor,  the  latter  had  given 
notice  for  the  train  to  proceed,  and  that  he  had  either  told  the 
plaintiff  to  get  off,  or  given  him  to  underatand,  from  what  he  said, 
that  he  could  get  off,  and  under ^tlie  circumstances  it  was  for  the 
jury  to  say,  whether  any  such  directions  were  given  by  the  con- 
ductor as  authorized  the  plaintiff  to  get  off  the  cars  at  that  time,  or 
made  him  cliargeable  with  contributory  negligence  for  so  doing. 
The  plaintiff  was  called  upon  to  act  on  a  sudden  emergency,  and 
under  such  circumstances  should  not  be  held  to  the  most  rigid 
accountability  for  his  action.  Salter  v,  Utica  &  Black  River 
R.  R.  Co.,  88  N.  Y.  49 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Gas.  437 ; 
Filer  y.  N.  Y.  C.  R.  R.  Co.,  49  Id.  52.  ^  If  tiie  plaintiff  had  reason 
to  believe,  from  what  passed  between  him  and  the  conductor,  and 
from  the  surrounding  circumstances,  that  it  was  safe  and  prudent 
for  him  to  leave  as  he  did,  then  he  was  justified  within  the  authori- 
ties last  cited.  Whether  the  facts  warranted  this  conclusion  was  a 
fair  question  which  should  have  been  submitted  to  the  jury. 

The  defendant's  counsel  claims  that  the  conduct  of  the  plaintiff 
when  he  left  the  car,  in  taking  hold  of  the  railing  at  his  right  side 
with  his  left  hand,  thus  bringing  his  back  in  the  direction  In  which 
the  train  was  moving,  and  retaining  his  hold  and  walking  back- 
wards about  a  rod  until  the  conductor  pulled  him  away,  was  neg- 
ligence and  the  cause  of  and  contributed  to  the  injury.  While 
these  facts  were  a  proper  subject  for  consideration  in  determining 
the  question  as  to  plaintiff's  negligence,  they  are  by  no  means  con- 
clusive. Plaintiff  had  a  right  to  leave  the  cars  at  that  place,  and 
in  attempting  to  do  so  was  evidently  embarrassed  by  the  train  go- 
ing on  instead  of  stopping.     If  he  supposed  it  had  stopped,  axid 
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bad  reason  to  do  so  as  he  testified  on  his  dii'ect  examination,  then 
there  was  nothing  in  the  manner  of  his  undertaking  to  get  ofi 
coNTMBUTOBT  whicE  indicated  carelessness  on  his  part.  If  he  was 
HE^DASuranoM  notified,  as  is  claimed,  to  get  off.  then  he  had  a  right  to 
OF  FACT.  assume  that  it  was  safe  to  do  so,  and  he  was  not  neg- 

ligent in  acting  afi  he  did.  The  question  as  to  his  contributory 
negligence  in  this  respect  was,  therefore,  not  a  question  of  law,  but 
one  of  fact.  Whether  the  plaintiff  was  asked  by  the  conductor 
if  he  wished  to  get  off,  or  whether  the  conductor  told  him  to  get 
off,  is  not  very  important,  as  either  remark,  under  the  circum- 
stances, might  be  regarded  as  a  notification  to  liim  to  leave  the  cars. 
As  this  was  a  regular  stopping-place  for  the  train,  and  as  the 
plaintiff  had  a  right  to  suppose  the  cai's  were  going  to  stop,  any 
intimation  to  him  to  that  effect  miglit.  perhaps,  in  view  of  the 
facts,  be  regarded  as  sufiiicient  to  justify  him  in  doing  as  he  did. 

We  think  it  is  clear  that  the  case  should  have  been  submitted  to 
the  jury,  and  that  the  court  erred  in  granting  the  nonsuit. 

The  judgment  should  be  revelled  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 

As  to  Contributory  Negli|^ence  of  Passenger  In  Jumping  off  Train  while 
Moving— see  L.  S.  &  Michigan  Southern  R.  H.  Co.  t.  Bangs,  8  Am.  &  Eng. 
R.  R.  Cas.  431 ;  Pennsylvania  Co.  t).  Hoagland,  Ibid.  448 ;  Commonwealth  •. 
Boston  &  Maine  R.  R.  Co.,  1  Ibid.  460,  and  notes. 
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Peovtdenob  and  Woroestee  R.  R.  Co. 

{Advance  CasCy  Rhode  Island,     July  25,  1885.) 

B.  took  passage  on  a  dark  night,  on  defendant's  train,  from  Providence  to 
Pawtucket,  where  he  resided.  The  train,  when  about  600  feet  from  the  Paw- 
tucket  station,  stopped  to  let  a  freight  train  pass.  No  notice  that  the  train 
had  not  reached  tne  station  was  given  in  the  car  where  B.  was  riding,  and 
many  passengers  started  to  leave  the  train.  B.,  supposing  he  had  reached 
the  station,  immediately  alighted,  and  in  attempting  to  cross  the  track  in  the 
direction  of  his  home,  was  struck  by  the  engine  of  the  freight  train,  and 
badly  injured.  It  was  customary  for  passengers  to  board  and  leave  the  train 
at  Pawtucket  on  either  side,  and  B.  had  been  in  the  habit  of  getting  off  the 
side  from  which  he  alighted  on  the  occasion  of  the  accident.  As  soon  as  the 
conductor  ascertained  the  cause  of  the  stop,  he  moved  the  train  slowly  to 
the  station.  Ileld^  in  an  action  by  B.  against  the  railroad  company,  that  the 
question  of  the  defendant's  negligence^  and  of  B.'s  contributory  negligence, 
was  a  question  of  fact  for  the  jury. 
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Petition  for  new  trial. 

Oscar  LaphaTn  and  Simon  S,  Laphann  for  plaintiff. 
Edxoin  MetcaJfj  Nicholas  Van  Slycky  and  Stephen  0,  Edwa/rde 
for  defendant. 

TiLLiNQHAST,  J. — This  is  a  petition  for  new  trial  on  the  grounds 
that  the  verdict  is  against  the  evidence  and  the  weight  factb. 

thereof,  and  that  the  damages  found  by  the  jury  are  excessive. 
The  main  facts  in  the  case  are  not  in  dispute,  and  are  substantially 
as  follows,  viz.:  Tlie  plaintiff,  who  resides  at  Pawtucket,  was  a 
passenger  on  defendant's  road  from  Providence  to  Pawtucket  on 
'the  night  of  January  2,  1883,  leaving  Providence  in  the  6:10  p.m. 
train,  which  was  due  at  Pawtucket  at  6:22  p.m.  The  train,  which 
consisted  of  five  care,  ran  on  the  west  track  going  out,  and  as  it 
approached  the  Dexter  street  crossing,  which  is  about  600  feet 
south  of  the  Pawtucket  station,  which  is  on  the  west  side  of  the 
ti-ack,  it  was  signaled  to  stop  by  a  crossing  tender  of  the  road,  and 
did  stop.  When  it  came  to  a  standstill  the  engine  and  one  car 
had  passed  over  said  Dexter  street  crossing,  the  remainder  of  the 
ti-aiu  being  over  and  immediately  to  the  south  thereof.  A  freight 
train  on  the  east  track  was  about  to  pass  the  Pawtucket  stiition 
going  south,  and  the  signal  to  the  passenger  train  to  stop  was  given 
to  prevent  the  latter  iroui  reaching  the  station  at  the  time  when 
said  freight  train  was  passing  the  same,  and  to  avoid  the  consequent 
liability  to  accident  on  the  part  of  the  passengei's.  No  notice  was 
given  in  the  smoking  car  that  the  train  had  not  arrived  at  the  sta- 
tion. Directly  upon  the  stopping  of  the  train,  the  plaintiff,  who 
occupied  a  seat  near  to  the  forward  door  of  this  car,  which  was 
next  to  the  engine,  went  to  the  front  platform,  and,  having 
alighted,  attempted  to  cross  the  east  track  of  said  road,  going  in 
the  direction  of  his  home.  In  the  act  of  crossing  he  was  struck  by 
the  engine  of  said  freight  train,  knocked  down,  his  right  leg  so 
badly  injured  that  it  had  to  be  amputated  just  below  the  knee,  and 
other  injuries  inflicted.  The  care  were  well  filled  with  passengers 
at  the  time  of  the  accident,  quite  a  number  of  whom  were  for 
Pawtucket;  and,  when  the  train  stopped  as  aforesaid,  many  of 
them,  supposing  that  they  had  arrived  at  the  station,  arose  from 
their  Beats,  and  started  to 'leave  the  care.  The  plaintiff  testified 
upon  this  point  as  follows :  "  There  are  two  tracks  laid  side  by 
side.  George  Brown  was  with  me.  .  .  .  Finally  the  train 
stopped,  and  I  thought  we  had  got  to  the  depot.  Judging  by  the 
time,  I  thought  it  was  just  about  time  to  get  to  the  Pawtucket 
depot.  I  never  thought  anything  about  Dexter  Street,  for  I  had 
never  stopped  there  before.  I  thought  I  was  at  the  depot,  and  felt 
perfectly  safe  in  getting  out.     .     .     .    That  is  the  side  I  always 

Set  off  at.     ...     I  got  out  the  same  as  I  always  had  at  the 
epot.     It  was  dark,  and  I  could  not  see  what  there  was  in  front 
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of   me.      It  is    just    the    common    distance    between   tlie  two 
tracks." 

It  was  and  long  had  been  the  custom  for  passengers  to  bonrd 
and  leave  trains  at  the  Pawtncket  station  on  either  side  thcroi^f, 
withoat  caation  or  restriction  from  the  officers  or  servants  of  the 
road  ;  and  passen^rs  alighting  from  a  train  at  said  station,  on  t::e 
east  side  of  a  tram  going  north,  would  necessarily  descend  njxm 
the  ground,  there  being  no  platform  between  the  tracks,  and  \ronld 
cross  the  east  track,  which  is  the  one  used  by  inward,  Providence- 
bound  trains.     There  were  platforms  on  each  side  of  the  double 
track  at  the  station,  the  one  on  the  east  side,  however,  beine:  very 
short,  and  used  mainly  in  the  handling  of  ba^age ;  bnt  it  fre- 
quently happened  that  they  were  not  of  sufficient  length  to  accom- 
modate the  entire  trains  stopping  there,  in  which  cases  passengers 
in  the  extreme  front  and  rear  cars  descending  upon  either  side 
thereof  would  frequently  alight  upon  the  ground.     The  train  in 
which  plaintiff  was  a  passenger  was  on  time,  and  it  had  never 
before  stopped,  so  far  as  the  employees  of  the  defendant  knew,  at 
said  Dexter  Sti-eet  crossing.     One  of  the  printed  rules  of  the  ro:id 
provided  that  '•when  a  passenger  and  freight  ti-ain  approach  a  sta- 
tion at  the  same  time,  the  freight  train  must  always  be  stopped 
before  reaching  it  and  wait  for  the  passenger  train,  and  no  switch 
ing  will  be  done  until  it  has  passed.      Said  rules  took  eflfect  Janu- 
ary 1,  1879.     But  since  then  the  road  has  been  provided  with 
electric  signals,  and,  to  meet  this  new  condition  of  things,  the 
superintendent  has,  from  time  to  time,  supplemented  and  varied 
these  rules  and  regulations  by  personal  instructions  given  to  the 
employees  of  the  company.     At  the  time  of  the  accident  both 
trains  and  the  crossings  were  in  charge  of  the  usual  number  of 
careful,  competent,  and  experienced  officials,  and  the  gates  at  said 
Dexter  Street  crossing  were  closed,  and  furnished  with  the  lights 
ordinarily  used  at  sucli  places.     The  conductor  of  the  passenger 
train  had  no  warning  of  the  intended  stop  or  the  cause  thereof. 
He  proceeded  promptly  to  ascertain  the  cause,  and,  having  done  so, 
caused  his  train  to  move  forward  slowly  to  the  station.    The  stop 
at  said  crossing  was  but  momentary.     The  engine  on  the  freight 
train  carried  a  headlight,  which  lighted  the  track  in  front  for  a 
considerable  distance.     There  was  a  curve  in  the  road,  however,  at 
and  near  to  said  Dexter  Street  crossing  which  prevented  said  head- 
liojht,  to  some  extent,  from  liffhtinor  the  track  where  the  accident 
occurred.     Said  freight  train  was  running  at  the  rate  of  abont  u 
miles  per  hour,  and  both  the  engineer  and  fireman  thereon  saw  the 
plaintiff  on  the  track  before  he  was  struck ;  but  it  was  impossible 
then  to  stop  the  train  or  lessen  its  speed  before  it  stnick  him.   The 
plaintiff  was  well  acquainted  with  the  surroundings  at  said  crossing 
and  at  the  station,  having  been  on  the  police  force  of  the  town  for 
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several  years,  and  had  frequently  been  a  passenger  on  defendant's 
road  between  Providence  and  Pawtucket. 

There  is  some  conflict  of  testimony  as  to  whether  it  was  cloudy 
and  foggy  at  the  time  of  the  accident ;  but  it  was  dark,  and  there 
was  no  moon.  Tlie  witness  Sewell  Head  testified  upon  this  point 
as  follows :  "  It  was  a  very  dark  night ;  that  is,  it  was  misty.  It 
is  just  as  dark  when  you  get  opposite  the  depot  as  it  is  there  [place 
of  the  accident],  .  .  .  Going  on  the  opposite  side  from  the 
depot  you  are  going  into  total  darkness.  There  is  a  light  on  Ex- 
change Street,  clear  at  the  corner  of  the  bridge,  but  you  could  not 
tell  by  that,  I  should  think." 

The  jury  found  for  the  plaintiff,  and  assessed  the  damages 
at  $6,000. 

The  defendant  contends — First,  that  upon  this  state  of  facts 
there  is  no  evidence  of  negligence  on  its  part ;  and,  second,  that 
there  is  evidence  of  gross  carelessness  on  the  part  of  the  plaintiff. 

In  regard  to  the  degree  of  care  which  the  law  imposes  upon 
common  carriers  of  passengers,  it  is  settled  by  a  long  dkorbk 
and  uninterrupted  line  of  adjudications  that  they  are  SSwom 
bound  to  exercise  the  utmost  care  and  skill  which  prn 
dent  men  would  use  under  similar  circumstances,  and  that  they  are 
liable  for  injuries  resulting  from  even  the  slightest  negligence  on 
tlie  part  of  themselves  or  their  servants.  Weed  v,  Panama  R.  R. 
Co.,  5  Duer,  193;  Maverick  v,  Eio;lith  Ave.  E.  R.  Co.,  36  N.  Y.  378; 
Caldwell  v.  Murphy,  1  Duer,  233  ;  Edwards  v.  Lord,  49  Me.  279  ; 
Sales  V,  Western  Stage  Co.,  4  Iowa,  547 ;  Derwort  v.  Looiner,  21 
Conn.  245 ;  Simmons  v.  New  Bedford  Steamboat  Co.,  97  Mass. 
361 ;  McElroy  v.  Nashua  &  Lowell  R.  R.  Corp.,  4  Cush.  400;  In- 
galls  V,  Bills,  9  Mete.  1,  and  cases  there  cited ;  Stokes  v.  Saltonstall, 
13  Pet.  181,  191 ;  Bowen  v.  New  York  Cent.  R.  R.  Co.,  18  N.  Y. 
408;  Thayer  v.  St.  Louis  &  A.,  etc.,  R.  R.  Co.,  22  Ind.  26;  Chicago, 
etc.,  R.  K.  Co.  V.  George,  19  111.  510;  Virginia  Cent.  R.  R.  Co.  v, 
Sanger,  15  Grat.  230 ;  Nashville  &  C.  R.  R.  Co.  v.  Messino,  1 
Sneed,  220. 

It  is  also  equally  well  settled  that  the  question  as  to  whether  or 
not  the  defendant  in  a  &:iven  case  is  chars^eable  with  , 
ne£:li<rence  is  ordmarily  a  question  of  fact  to  be  deter-  we  detrbmihed 
mined  by  the  jury,  under  proper  instructions  from  the 
court  as  to  what  constitutes  negligence.  And  the  same  is  true  in 
regard  to  contributory  negligence  on  the  part  of  the  plaintiff.  And, 
although  there  are  cases  in  which,  the  facts  being  undisputed, 
and  beinff  decisive  of  the  case,  it  becomes  the  duty  of  whkm    foe 

^y  '  aj  COT7BX      TO      DE« 

the  court  to  decide,  as  matter  of  law,  upon  the  question  cide. 
of  negligence,  yet  it  is  only  in  those  cases  where  the  question  of 
fact  is  entirely  free  from  doubt,  and  where  only  one  conclusion  can 
be  fairly  arrived  at  therefrom,  that  the  court  has  the  right  to  thus 
apply  the  law  without  the  action  of  the  jury. 
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In  the  language  of  the  court  in  Hart  v.  Hudson  RiTer  Brids:e 
Co.,  80  N.  1 .  622,  cited  in  defendant's  brief:  "When,  from  the 
circumstances  shown,  inferences  are  to  be  drawn  which  are  not 
certain  and  incontrovertible,  and  may  be  differently  made  bj  dif- 
ferent minds,  it  is  for  the  jury  to  make  them  ;  that  is  to  sav,  wbeu 
the  process  is  to  be  had  at  a  trial  of  ascertaining  whether  one  fact 
had  being  from  the  existence  of  another  fact,  it  is  for  the  uut  to 
ro  through  with  that  process.'*    Or,  as  is  tersely  said  by  Cooley, 

.  J.,  in  Detroit  &  M.  R.  R.  Co.  v.  Van  Steinburg,  17  Mich.  99, 
122,  also  cited  by  defendant:  "When  the  question  arises  upon  a 
state  of  facts  on  which  reasonable  men  may  faii-ly  arrive  at  differ- 
ent conclusions,  the  fact  of  negligence  cannot  be  determined  until 
one  or  other  of  these  conclusions  iias  been  drawn  by  the  jury.  The 
inferences  to  be  drawn  from  the  evidence  must  either  be  certain 
and  incontrovertible  or  they  cannot  be  decided  upon  by  the  court. 
Negligence  cannot  be  conclusively  established  by  a  state  of  facts 
upon  which  fair-minded  men  may  well  differ."  See,  also,  Bern- 
hardt V.  Rensselj\er  &  S.  R.  R.  Co.,  32  Barb.  165;  Shear.  &  RNeg. 
§  11,  and  notes ;  Keller  v.  New  York  Cent.  R.  R.  Co.,  2  Abb.  Dec, 
480 ;  Ireland  v.  Oswego,  etc.,  P.  R.  R.  Co.,  13  N.  Y.  526,  533 ; 
Wells,  Law  &  Fact,  §  265,  and  authorities  cited. 

The  case  at  bar,  in  our  judgment,  is  not  one  in  whicli  the  court, 
CA8E   AT  BAR  sittinff  with  a  lury,  could   pass  upon  the  question  of 
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JURY.  negligence  as  matter  or  Jaw.    Jbor,  while  the  mam  facts 

therein  are  not  in  dispute,  yet  the  inferences  and  deductions  to  be 
drawn  therefrom  are  not  so  manifest  and  apparent  as  to  warrant 
the  court  in  declaring  them.  They  were  therefore  properly  left 
to  the  jury,  and,  we  are  bound  to  presume,  under  as  favorable  a 
construction  of  the  law  as  the  defendant  was  entitled  to.  For, 
represented  as  it  was  at  the  jurv  trial  by  able  and  diligent  counsel, 
it  made  no  objection  that  the  law  applicable  to  the  facts  in  proof 
was  not  fully  and  clearly  stated.  The  jury  found  for  the  plaintiff, 
and  the  only  question  now  is  whether  that  finding  was  clearly,  pal- 
pably, and  decidedly  against  the  evidence  and  the  weight  thereof; 
or,  in  other  words,  whethere  the  evidence  very  strongly  preponder- 
ates against  the  verdict.  Johnson  v.  Blanchard,  5  R.  I.  24,  25.  If 
so,  the  court  should  set  it  aside ;  but  if  not  so,  it  should  not  be  dis- 
turbed. Upon  a  careful  study  of  all  the  evidence,  and  the  lav 
applicable  tnereto,  we  are  unable  to  say  that  there  is  a  very  stroDg 
preponderance  of  evidence  against  the  verdict. 

There  were  many  facts  and  circumstances  connected  with  the 
case  which  it  was  the  peculiar  province  of  the  jury  to  weigh  and 
consider,  and  from  which  it  was  their  prerogative  to  draw  such  in- 
ferences as,  in  their  good  judgment,  they  might  legitimately  and 
fairly  draw.  For  instance,  we  tnink  that  the  question  as  to  whether 
the  defendant  was  guilty  of  negligence  in  stopping  the  train  so 
near  the  station  in  the  night-time  without  notifying  the  passengers 
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in  this  car  that  they  had  not  reached  it,  considering  the  imniinency 
of  the  approaching  freight  train,  was  one  which  the  jury  might 
properly  consider  and  pass  upon.  Pennsylvania  Co.  v.  Hoagland, 
78  Ind.  203 ;  Lewis  v.  Eastern  R.  R.,  60  N.  H.  187 ;  Robinson  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  20  Blatchf.  338;  s.  c,  9  Fed. 
Eep.  877.  And  as  different  minds  would  doubtless  arrive  at  dif- 
ferent conclusions,  and  that,  too,  with  entire  honesty  and  fairness, 
upon  the  evidence  as  to  that  question,  it  would  be  simply  substi- 
tuting the  court  for  the  jury  if  it  should  say  that  they  were  not 
warranted  in  finding  that  there  was  negligence  on  the  part  of  the 
defendant  from  this  one  fact.  And  the  same  is  true  with  regard 
to  several  other  facts  which  appeared  in  evidence,  namely,  allowing 
the  freight  train  to  pass  the  station  when  the  passenger  train  was 
due,  therebv  necessitating  the  stoppage  of  the  latter  so  near  to  the 
station,  with  knowledge  on  the  part'  of  the  defendant  that  passen- 
gers were  in  the  habit  of  leaving  the  train  on  both  sides  tnereof 
the  moment  it  .arrived  at  the  station,  and  that  when  the  trains  were 
long,  as  frequently  was  the  case,  passengers  in  the  smoking  car 
would  be  obliged  to  alight  upon  the  ground  for  want  of  sufficient 
length  of  platform,  and  this,  too,  where  there  were  no  lights. 

These  tacts,  together  with  others  of  more  or  less  importance, 
were  before  the  jury  for  consideration,  under  the  instruction  of  the 
court  as  to  the  law  applicable  thereto,  and  they  arrived  at  the  con- 
clusion that  the  deiendant  was  guilty  of  negligence.  And  it  is 
Quite  immaterial  that  the  court,  ii  originally  acting  as  the  triers  of 
this  question  of  fact,  might  have  come  to  a  different  conclusion. 
It  is  immaterial  even  that  another  jury  might  arrive  at  a  different 
conclusion  upon  the  same  proof,  so  long  as  no  claim  is  made  that 
the  jury  that  tried  the  case  was  actuated  by  improper  motives,  or 
was  not  a  fit  and  proper  jury  in  every  respect  to  try  the  same. 

As  to  the  claim  made  by  defendant,  that  the.  accident  resulted 
from  the  plaintiff's  carelessness,  it  seems  to  us  that  the 
only  reply  which  the  court  need  make  is,  that  while 
unquestionably  there  was  evidence  tending  to  prove  this,  yet  it  was 
for  the  jury  to  say  whether  it  was  proved  as  matter  of  lact  under 
the  law  as  given  by  the  court ;  in  other  words,  that  the  evidence  of 
carelessness  on  his  part  was  not  so  conclusive  and  free  from  doubt 
as  to  warrant  the  court  in  deciding,  as  a  matter  of  law,  that  he  was 
guilty  of  contributory  negligence,  or  that  the  finding  of  the  jury 
upon  that  question  was  against  tiie  strong  prepondemnce  of  the 
evidence. 

In  Hoyt  V.  City  of  Hndson,  41  Wis.  105,  it  was  held  that  if  the 
plaintiff's  evidence  merely  tends  to  show  negligence  on  his  part,  it 
IS  for  the  jury  to  say  whether  it  existed.  See,  also.  Manufacturing 
Co.  V.  Morrissey,  40  Ohio  St.  151 ;  Fassett  v.  Roxbnry,  55  Vt.  552. 
555 ;  Longeneckert;.  Pennsylvania  R.  R.  Co.,  105  Pa.  St.  328 ;  Dalil- 
berg  V.  Minneapolis  Street  Ky.  Co.,  32  Minn.  404 ;  s.  c.,  18  Am.  & 
31  A.  ife  K  R  Cos.— 24 
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Eng.  R  E.  Cas.  202 ;  Scott  v.  Dublin  &  W.  Ey,,  11  Ir.  C.  L.  R 
377;  Beisiegel  v.  New  York  Cent.  R  R  Co.,  34  N.  Y.  622 ;  Bowers  v. 
Union  Pac.  K.  R  Co.,  20  Eeporter,  58;  Hoye  v,  Chicago,  etc.,  E.E.Co. 
19  Am.  &  Eng.  E.  E.  Cas.  347.  Several  of  the  cases  cited  by  the 
defendant  as  bearing  upon  the  question  of  the  plaintiff's  careless- 
ness,— namely,  Ormsbee.  v.  Boston  &  P.  E.  Corp.,  14  E.  I.  103; 
Wheelwright  v.  Boston  &  A.  R  R  Co.,  1 35  Mass.  225;  16  Am.  &  Eng. 
E.  E.  Cas.  315 ;  Stubley  v.  London  &  N.  W.  Ey.  Co.,  L.  E.  1  Exch. 
13;  Ernst  v,  Hudson  Eiver  R  E.  Co.,  36  How,  Pr.  84,  and  Whart 
Neg.  §  384, — are  cases  in  which  thepei-sons  injured  were  not  passen- 
gers on  the  trains  from  which  they  received  the  injury,  but  simply 
travelers  in  the  act  of  crossing  or  walking  upon  the  railroad  tracK. 
But,  as  a  very  different  rule  of  responsibility  obtains  where  an  ac- 
cident occurs  during  the  existence  of  the  relation  of  passengers  and 
common  carriera  from  that  which  obtains  under  the  former  cir- 
cumstances, we  do  not  think  that  these  cases  have  much  bearing 
upon  the  one  under  consideration.  The  case  of  Bridges  v.  North 
liOndon  Ey.  Co.,  L.  E.  6  Q.  B.  377,  cited  in  defendant's  brief, 
would  seem  greatly  to  strengthen  their  position ;  but  as  tliis  case 
was  subsequently  reversed  by  the  House  of  Lords  (see  Bridges  v. 
Directors,  etc.,  of  N.  L.  Ey.  Co.,  L.  E.  7  H.  L.  213),  it  is  not  an 
authority.  Mr.  Justice  Brett,  one  of  the  judges  summoned  by  the 
House  of  Lords  to  give  an  opinion  in  the  case,  said,  among  other 
things :  "  What  men  of  ordinary  care  and  skill  would  or  would  not 
do  under  certain  circumstances  is  matter  of  experience,  and  so  of 
fact,  which  a  jury  only  ought  to  determine.  It  seems  to  me  that 
it  will  aid  the  consideration  of  what  is  the  proposition  or  rule  of 
law  which  is  to  govern  the  determination  of  a  judge  whether  there 
is  or  is  not  evidence  fit  to  be  left  to  a  jury,  to  consider  what  duty, 
with  regard  to  facts,  is  cast  upon  the  judge  after  the  jury  has  found 
a  verdict.  He  must,  undoubtedly  aetermine  whether  the  verdict 
is  against  the  weight  of  the  evidence.  Here,  again,  I  think  that  a 
definite  rule  of  conduct, — or,  in  other  words,  a  definite  proposition 
for  legal  application,  which  is,  I  think,  a  proposition  of  law  to  be 
applied  to  the  facts  in  evidence, — should  be  laid  down.  That  prop- 
osition cannot  be  whether  the  judge  agrees  in  opinion  with  the 
jury.  If  so,  the  judge  has  left  to  the  jury  evidence  which  he  has 
already  decided  to  be  such  as  it  is  not  unreasonable  to  act  upon, 
and  yet,  when  it  is  acted  on,  he  overrules  it.  I  do  not  speak  here 
of  the  cases  in  which  a  judge  may,  for  precaution's  sake,  leave 
matter  to  the  jury,  reserving  for  more  careful  consideration  by  the 
court  the  question  whether  there  was  evidence  fit  to  be  left  to  the 
jury.  The  proposition  or  rule  of  conduct  to  be  applied  to  the  con- 
sideration of  the  verdict  seems  to  me  to  be  identical  with  that  to 
be  applied  to  the  evidence  before  leaving  the  case  to  the  juiy.  It 
is,  again,  not  whether  the  judge  would  have  decided  in  the  same 
way,  but  whether  the  verdict  is  such  as  reasonable  and  fair  men 
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might  not  unfairly  arrive  at ;  or,  in  other  words,  whether  the  de- 
cision is  such  as  would  be  clearly  wrong  in  the  judgment  of  the 
great  majority  of  ordinarily  reasonable  and  fair  men. 

The  following-named  cases  cited  by  the  defendant,  namely, 
Pennsylvania  R.  R.  Co.  v.  Zebe,  33  Pa.  St.  318;  Gonzales I7.  New  York 
&  H.  K.  R.  Co.,  38  N.  Y.  440 ;  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Ding, 
man,  1  Bradw.  165 ;  Bancrofts.  Boston  &  W.  R.  R.  Corp.,  97  Mass. 
275,  in  so  far  as  the  facts  were  similar  to  those  in  the  case  at  bar,  are 
analogous,  and  seem  to  support  the  position  taken  by  the  defendant. 
But  as  the  facts  and  circumstances  in  cases  of  this  sort  are  so  well- 
nigh  infinite  in  their  variety,  and  as  each  case  must  depend  almost 
entirely  upon  the  facts  which  appear  in  connection  therewith,  au- 
thorities, however  pertinent,  are  useful  mainly  only  in  so  far  as 
they  settle  general  propositions  of  law,  and  assist  the  court  in  ap- 
plyinsj  these  propositions  to  the  particular  facts  of  the  case  before 
it.  While,  therefore,  not  assuming  to  say,  that  the  law  as  applic- 
able to  the  facts  in  said  cases,  respectively,  was  not  correctly  enun- 
ciated, still  we  are  not  prepared  to  say  that  the  law  is  so  applicable 
to  the  facts  in  the  case  at  bar  as  to  control  in  the  decision  thereof. 

The  second  ground  upon  which  the  defendant  asks  for  a  new 
trial  is  that  the  damages  found  by  the  jury  are  excessive.     This 

f  round  was  not  urffed,  however,  at  the  hearing ;  and  even  if  it  had 
een,  we  do  not  tlnnk  the  court  could  properly  say  that,  under  the 
evidence  as  to  the  extent  and  permanency  of  the  injury,  the  jury 
was  influenced  by  passion,  partiality,  or  prejudice,  in  assessing  the 
damages,  or  that  the  amount  is  so  manifestly  excessive  and  unreas- 
onable as  to  warrant  the  interference  of  the  court.  See  Sedg. 
Dam.  (eth  ed.)  762-764,  and  notes ;  Hil.  New  Trials  (2d  ed.),  562- 
564,  §§  2,  3,  Say  and  notes. 

The  petition  for  a  new  trial  must  be  dismissed. 

See  notes  to  PennBylvania  Co. «.  Hoagland,  8  Am.  &  Eng.  R.  R  Cas.  440 ;  and 
Mitchell «.  Grand  Trunk  R  R  Co.,  18  Am.  &  Eng.  R  R  Cas.  179. 


Hannibal  and  St.  Joseph  B.  S.  Oo. 

V. 

Clotwobthy. 

(80  MissiwH  BeporUy  990.) 

1.  Where  evidence  is  presented  on  both  sides  tending  in  any  degree  to 
establish  the  respective  theories  of  plaintiff  and  defendant,  it  is  error  to  take 
the  case  from  the  jury  by  instruction. 

2.  If  a  train  does  not  stop,  an  attempt  of  a  passenger  to  get  off  would,  per- 
haps, constitute  such  contributory  negligence  as  would  preclude  a  recovery. 
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But,  if  it  stops  for  a  moment,  or  moves  so  slowly  as  to  be  almost  imper- 
ceptible, it  will  be  for  the  jury  to  say  whether  it  is  such  negligence  as  will 
preclude  a  recoTery. 

8.  Where  a  train  stops  long  enough  for  a  passenger  to  conyeniently  get 
off,  and,  without  the  fault  of  the  company's  servante,  he  fails  to  do  so,  and 
the  conductor,  not  knowing  and  having  no  reason  to  suspect  that  he  is  in 
the  act  of  alighting,  causes  the  train  to  start  whUe  he  is  so  alighting,  the 
company  will  not  be  liable. 

Appeal  from  Macon  Circuit  Court. 

Geo.  TT^ewZ^  for  appellant. 

W.  H.  Sears^  with  DysaH  &  Mitchell^  for  respondent. 

Ewmo,  C. — Suit  for  damages  for  personal  injmy  by  being  thrown 
from  a  car  by  negligent  and  careless  starting  of  the  train  before 
FAcw.  plaintiff  could  get  off.    That  the  train  stopped  too  short  a 

time  for  plaintiff  to  get  off  safely.  That  as  soon  as  the  train  stopped 
plaintiff,  with  all  due  diligence,  proceeded  to  get  off,  but  before 
she  could  reach  the  platform  the  train  suddenly  started,  whereby 
plaintiff  was  violently  thrown  upon  the  platform,  by  reason  of 
which  carelessness,  etc.,  plaintiff  was  "greatly  wounded,  bruised, 
hurt,  and  made  sick,  as  well  as  greatly  frightened  and  terrified,  and 
continues  to  suffer  ^at  pain  and  distress  by  reason  of  the  wounds 
and  braises  so  received."  The  answer  was  a  general  denial  after 
admitting  the  incorporation  of  the  defendant.  There  was  a  verdict 
and  judgment  for  tiie  plaintiff  for  $1,000,  and  the  defendant  ap* 
peals  to  this  court. 

The  plaintiff  asked  three  instructions,  as  follows: 

1.  If  the  jury  believe  from  the  evidence  that  the  plaintiff  was  a 
passenger  on  defendant's  cars,  and  that  said  cars  were  stopped  at 
a  station  for  the  purpose  of  letting  plaintiff  and  other  passengers  get 
off  the  cars,  and  that  plaintiff  proceeded  to  get  off  tne  cars  wfcn 
the  train  stopped,  but  that  defendant's  agents  and  employees 
started  and  put  said  train  in  motion  before  plaintiff  had  time  to 
get  off,  and  while  she  was  in  the  act  of  getting  off,  whereby  she 
was  thrown  down  and  damaged,  then  they  should  find  for  the 
plaintiff. 

2.  If  the  defendant's  agents  and  emplovees  stopped  the  train  at 
a  station,  and  plaintiff  started  to  get  on,  tnen  it  was  negligence  in 
defendant  to  start  said  train  before  she  got  clear  of  the  cars,  upon 
the  depot  platform. 

3.  In  assessing  the  damages,  the  jury  are  not  restricted  to  the 
mere  pecnniary  loss.  They  should  take  into  consideration  the  age 
and  situation  of  the  plaintiff,  her  bodily  suffering  and  mental 
anguish  resulting  from  the  injury  received,  the  extent  and  perma- 
nency of  her  injury,  and  the  extent  to  which  she  is  disabled  to 
make  a  support  for  herself  and  family,  but  in  no  ease  should  the 
damage  exceed  $5,000. 


FOR 
JUBT. 
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The  court  then,  on  its  own  motion,  gave  instructions  four  and 
five,  to-wit: 

4.  If  the  jury  believe  from  the  evidence  the  plaintiff  attempted 
to  get  off  the  train  while  it  was  in  motion,  then  she  was  guilty  of 
sncu  negligence  as  to  preclude  her  recovery  in  this  action,  no  matter 
whether  the  train  stopped  at  all,  or  only  for  a  moment. 

5.  But  if  the  jury  believe  from  the  evidence  the  train  came  to 
a  fall  stop,  and  that  while  the  plaintiff  was  in  the  act  of  getting  off, 
without  jiotice  oT  warning,  it  started  before  giving  her  reasonable 
time  to  get  off,  and  injured  her,  then  the  jury  should  find  a  ver- 
dict for  plaintiff. 

The  defendant  offered  no  evidence,  and  when  plaintiff  rested 
asked  the  court  to  instruct  the  jury  that,  '^  admitting  all  the  evi- 
dence offered  by  the  plaintiff  to  be  true,  the  verdict  must  be  for 
the  defendant." 

I.  The  appellant  insists  that  the  judgment  must  be  reversed 
for  failure  to  give  this  instruction:  Tnat  the  evidence  shows  that 
the  train  did  not  stop  at  all,  and  if  so,  the  plaintiff  was  qowmon 
ffuilty  of  such'  contrioutory  negligence  as  will  preclude 
her  recoverv ;  or  if  it  did  stop,  it  stopped  one  minute,  which  was 
a  sufficient  length  of  time  for  plaintiff  to  get  off  safely.  The  evi- 
dence tends  strongly  to  prove  that  the  train  did  stop ;  that  it  came 
to  a  stand-still,  but  started  immediately;  one  witness  swearing 
that  the  conductor  "jumped  off  with  his  face  west,  and  he  jumped 
off  in  a  kind  of  a  run  and  threw  up  his  hands  and  hallooed  ^all 
al3oard.'  At  that  time  he  was  five  or  six  feet  west  of  her."  This 
same  witness  also  said  he  had  seen  the  train  stop  there  many  times, 
and  on  this  occasion  "  it  did  not  stop  the  usual  length  of  time."  The 
evidence  is  somewhat  conflicting  as  to  whether  the  train  stopped 
or  not,  but  all  agree  that  the  halt  or  stop  was  a  very  brief  and  un- 
usual one.  There  was  ample  evidence  on  this  question  to  go  to  the 
jury,  and  the  court  did  not  err  in  overruling  the  demurrer.  Kelly 
V,  Hann.  &  St.  J.  R.  R.  Co.,  70  Mo.  604;  Cook  v,  Hann.  &  St.  J. 
Jl.  B.  Co.,  63  Mo.  398 ;  Tutt  v.  Cloney,  62  Mo.  116 ;  St.  Vrain  v. 
Columbia,  etc.,  Co.,  56  Mo.  590. 

II.  The  first  instruction  given  to  the  plaintiff  is  not  objection- 
a})le.  It  fairly  submitted  to  the  jury  the  questions  btoppwo  tradi 
they  were  to  consider.  The  fourth  given  on  motion  «>k8id«ekd. 
of  the  court  is  broader  against  the  plaintiff  than  is  warranted  by 
the  law.  If  the  train  did  not  stop  at  all,  or  make  a  halt,  an  at- 
tempt of  a  passenger  to  get  off  would,  perhaps,  constitute  such 
negligence  as  would  preclude  a  recovery.  But  if  it  stopped  only 
ioT  a  moment,  and  was  moving  so  slightly,  as  to  be  almost  imper- 
ceptible, then  it  would  be  for  the  jury  to  say  whether  it  was  such 
negligence  as  would  preclude  a  recovery.  Straus  v,  K.  C,  St.  J. 
*k  C.  B.  R.  R.  Co.,  75  Mo.  185 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  384, 
and  authorities  there  cited;  Swigert  v.  Hann.  &  St.  J.  R.  R.  Co.,  75 
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Mo.  475 ;  s.  c,  9  Am.  &  Eng.  R.  R.  Cas.  322.  The  fifth  instruc- 
tion given  on  motion  of  the  court  is  rather  ambiguous.  It  ouglit 
to  show  more  clearly  that  plaintiff  pi'oceeded  to  get  off  when  the 
train  stopped,  and  that  reasonable  time,  under  all  the  circumstances, 
was  not  given  from  the  time  the  train  came  to  a  halt  These  in- 
structions are,  perhaps,  not  fatally  defective,  but  in  the  event  of  a 
new  trial  it  would  be  well  that  the  views  of  this  court  be  under- 
stood. Swigert  v.  Ilanu.  &  St  J.  R.  R.  Co.,  supra;  Straas  t?. 
Kansas  City,  St.  J.  &  C.  B.  R.  R.  Co.,  supra. 

The  second  instruction  given  for  the  plaintiff  is  fatally  defective. 
We  understand  the  rule  to  be  that  "  if  the  train  was  stopped  a 
sufficient  length  of  time  for  the  plaintiff  to  conveniently  alight,, 
and  without  fault  of  defendant's  servants,  she  failed  to  do  so,  and 
the  conductor,  not  knowing  and  having  no  reason  to  suspect  that 
plaintiff  was  in  the  act  of  alighting,  caused  the  train  to  start  while 
she  was  so  alighting,  then  the  defendant  would  not  be  liable.*' 
Strans  v,  Kansas  City,  St  J.  &  C.  B.  R.  R.  Co.,  supra.  The  sec- 
ond instruction  ignores  these  conditions  altogether,  but  announces 
the  broad  doctrine  that  if  the  train  stopped  and  plaintiff  undertook 
to  get  off,  it  was  negligence  to  start  the  train  before  she  got  off* 
This  is  not  the  law.     Tins  instruction  must  be  qualified. 

The  judgment  is  reversed  and  the  cause  remanded  for  the  error 
of  giving  tue  second  instruction.     All  concur. 

See  note  to  Union  Pacific  R.  R.  Co.  v.  Diehl,  supra. 


Mebcphis  Aim  LriTLE  Rock  R.  R.  Co.,  as  REOBGAinzED, 

Stbingfellow, 
(44  ArJcansas  Reports^  82.) 

A  raiboad  corporation  is  not  liable  for  the  negligence  of  the  servant  of  a 
receiver  who  is  operating  the  road.  His  possession  is  not  theirs,  and  they 
cannot  control  either  him  or  his  employees. 

Where  a  complaint  for  a  tort  shows  no  liability  as  to  part  of  the  defend- 
ants, a  general  verdict  and  judgment  against  all  will  be  arrested  as  to  those 
not  liable,  and  stand  as  to  the  others. 

A  passenger  upon  a  railroad  train,  at  night,  heard  the  brakeman  call  out 
the  name  of  his  station.  Shortly  after  the  train  stopped.  The  passenger, 
supposing  he  had  arrived,  went  out  on  the  platform,  but  saw  no  sign  of  a 
station.  The  train  had,  in  fact,  stopped  short  of  the  station.  Shortly  after- 
wards the  train  started  slowly  ahead  towards  the  station.  The  passenger, 
supposing  that  he  was  being  carried  past  his  destination,  stepped  ou,  and  was 
injured.  In  an  action  against  the  company  to  recover  damages  hdd,  that 
the  question  of  negligence  was  for  the  jury. 

Party  received  severe  cut  on  head,  leaviug  permanent  scar,  aad  had  ends 
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of  his  fingers  on  one  hand  mashed  off.  He  was  in  bed  four  weeks,  and  dis- 
abled from  working  four  months.  He  suffered  much  pain  and  incurred  an 
expense  in  medical  attendance,  and  medicine  of  between  $25  and  $85.  He 
cnuld  ordinarily  earn  $25  a  month.  Bdd,  that  the  court  would  not  set  aside 
a  verdict  of  $1250  as  excessive. 

Sanders  <&  IlicsbcmcU  for  appellee. 

Smith,  J. — In  this  action,  brought  by  a  paaeenger  to  recover 
damages  for  personal  injuries,  the  railroad  company  and  its  receiver 
were  jointly  sned.  The  complaint  alleged  that  at  the  j^^^^ 
time  of  the  injury  the  road  was  operated  under  the  hujjds  o»*m- 
management  oi  E.  K.  Sibley,  who  was  appointed  re-  S?  wS^dam^ 
ceiver  under  a  decree  of  the  Circuit  Court  of  the  ^  *^ 
United  States  for  the  Eastern  District  of  Arkang^.  The  answer 
denied   negligence  and  averred  contributory  negligence    in    the 

Slaintiff.  The  following  verdict  was  I'eturned :  "  We,  the  jury, 
nd  for  the  plaintiff,  and  assess  the  damages  at  $1250."  The  de- 
fendants filed  separate  motions  in  arrest  of  judgment,  on  the 
ground  that  the  verdict  was  general,  and  did  not  fasten  the  liability 
on  either  of  them.     These  yrere  both  overruled. 

The  complaint  states  no  cause  of  action  against  the  railroad 
company.  "  The  corporation  itself  cannot  be  held  responsible  for 
the  negligence  of  servants  of  a  receiver  operating  the  road.  The 
receiver's  possession  is  not  the  possession  of  the  corporation,  but  is 
antagonistic  thereto,  and  the  company  cannot  control  either  the 
receiver  or  his  employees."  Pierce  on  Railroads,  285;  High  on 
Receivera,  §  396 ;  O.  ;&  M.  R.  Co.  v.  Davis,  23  Ind.  553. 

The  eflEect  of  the  misjoinder  of  these  defendants  is  not,  how- 
ever, to  vitiate  the  verdict  as  to  the  receiver.  Nothing  was  alleged 
in  the  pleadings  and  no  evidence  was  given  at  the  trial,  showing 
any  liaoility  or  the  railroad  company.  And  not  even  at  common 
law  in  actions  for  torts  was  a  misjoinder  of  defendants  available  to 
those  who  were  properly  sued.  The  plaintiff  might  succeed  as  to 
some  and  fail  as  to  others. 

A  motion  for  a  new  trial  was  filed  on  the  ground  of  want  of 
evidence  to  support  the  verdict,  error  in  the  instnictions,  excessive 
damages,  etc. 

The  facts,  as  shown  by  the  bill  of  exceptions,  were  as  follows  : 
Plaintiff  got  on  the  train  at  Forrest  City,  with  the  in-  facts. 

tention  of  going  to  Brinkley.  Just  on  the  outskirts  of  Brinkley 
the  track  of  the  Texas  &  St.  Louis  R.  R.,  popularly  known  as  the 
"  Paramore  Road,"  crosses  the  track  of  the  Memphis  &  Little 
Rock  R.  R.  "When  the  train  on  which  plaintiff  was  a  passenger 
had  arrived  within  a  short  distance  of  the  station  at  Brinkley,  the 
brakeman,  as  usual,  called  out  the  name  of  the  station.  The  train 
ran  on  a  few  paces  further,  and,  arriving  at  the  crossing  of-  the 
Texas  &  St.  Louis  R.  R.,  stopped  a  few  moments,  as  is  customary, 
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before  crossing  the  track  of  another  road.  The  night  was  darL 
The  plaintiff  thought  he  had  reached  his  destination.  He  arose 
from  liis  seat,  went  out  on  the  platform,  and  looked  out  on  one 
side.  He  saw  no  platform  or  other  indication  of  a  depot,  only  a 
bright  light  ahead,  which  he  took  to  be  the  headlight  oi  a  locomo- 
tive. The  plaintiflE  then  went  across  the  platform  to  the  other 
^'^ide.  Just  at  this  time  the  train  began  to  move  slowly  forward. 
The  plaintiflF,  supposing  that  he  was  about  to  be  carried  bejondliig 
station,  stepped  on,  fell,  and  was  taken  in  an  insensible  condition  to 
a  doctor's  shop. 

It  is  contended  that,  on  this  state  of  facts,  the  plaintiff  is  not,  as 
a  matter  of  law,  entitled  to  recover,  and  that  no  shadow  of  negli- 
gence is  shown. 

The  appellants  rely  on  the  case  of  Lewis  v.  London,  Chatham  & 
ArTHORiTT  Kx-  Dovoi'  JR.  E.  Co.,  L.  R.  9  Q.  B.  66 ;  also  reported 

AMIKKD      A8TO.w-»ri-4-irk  * 

KKQLIQKNCIE.  Ill    7   JllOaK,    119. 

The  facts  were  that  plaintiff,  a  woman,  took  passage  on  a  train 
from  St.  Mary  Cray  to  Bromley.  As  the  train  approached  Brom- 
ley the  name  of  the  station  was  called  out,  and  shortly  afterwards 
the  train  stopped,  but  not  until  it  had  carried  the  plaintiff's  car  be- 
yond the  platform.  The  plaintiff  got  up  from  her  seat,  and  started 
to  descend  from  the  car  where  it  was.  Just  as  she  was  stepping 
from  the  train,  it  was  backed  suddenly  for  the  purpose  of  bringing 
all  the  cars  abreast  of  the  platform,  and  the  plaintiff  fell,  and  was 
injured.     It  was  held  that  she  was  not  entitled  to  recover. 

Mr.  Justice  Blackbuni  said :  "  It  appeare  that  the  train  was  com- 
ing up  to  the  station,  and  some  official  on  the  platform  called  ont, 
*  Bromley — Bromley ! '  Calling  the  name  of  tne  station,  I  under- 
stand, and  have  always  understood,  to  mean  this :  that  it  is  an  inti- 
mation to  all  who  are  travelling  by  the  ti-ain  that  the  station  at 
which  the  train  is  about  to  stop  is  that  particular  station.  Calling 
out  the  name  of  the  station  is  not  an  invitation  to  alight." 

But  this  case  has  been  virtually  overruled  by  Bridges  v.  North 
London  R.  R.  Co.,  Law  Rep.  7  H.  L.  213 ;  s.  c,  9  Moak,  165. 
The  action  was  tried  before  the  same  judge,  Blackburn,  at  nisi 
prius,  and  the  evidence  disclosed  a  similar  state  of  facts.  But  the 
case  was  withdrawn  from  the  consideration  of  the  jury.  This  was 
held  to  be  error.  No  positive  rule  of  law  was  laid  down  as  to  the 
effect  to  be  given  to  calling  oiit  the  name  of  a  station,  but  Mr. 
Baron  Pollock,  in  his  opinion  before  the  Lords,  concurred  in  the 
opinion  of  Mr.  Justice  Willes  in  the  same  case  in  the  Exchequer 
Chamber:  "  It  is  an  announcement  by  the  railway  officers  that  the 
train  is  approaching,  or  has  arrived  at  the  platform,  and  that  the 
passengers  may  get  out  when  the  train  stops  at  the  platform,  or, 
under  circumstances  induced  and  caused  by  the  company,  in  which 
the  man  reasonably  supposes  he  is  getting  out  at  the  place  where 
the  company  intended  him  to  alight." 


ALIGHTING — PASSING  STATION — ^INJURY.  377 

In  Weller  v.  London,  etc.,  Ry.  Co.,  Law  Rep.  9  C.  P.  126 ; 
&  c,  8  Moak's  Eng.  Rep.  441,  on  the  approach  of  a  train  to  the  sta- 
tion, a  porter  called  out  the  name  of  the  station,  and  the  train  was 
bronght  to  a  stand-still.  The  plaintiff,  a  season-ticket  holder, 
accDStomed  to  stop  there,  stepped  out  of  the  carriage  in  which  he 
was  seated,  and  falling  upon  an  embankment  was  injui*ed.  The 
train  had  overshot  the  platform.  It  was  night  and  there  was  no 
light  near  the  spot,  and  no  caution  was  given,  nor  anything  done 
to  intimate  that  the  stoppage  was  a  temporary  one  only,  or  tnat  the 
train  was  to  be  backed.  Brett,  J.,  said  :  "  I  agree  that  to  call  out 
the  name  of  the  station  before  the  train  has  come  to  a  stand-still  is 
no  evidence  of  negh'gence  on  the  part  of  the  company.  I  also 
agree  that  merely  overshooting  the  platform  is  not  negligence.  But 
if  the  porter  has  called  out  the  name  of  the  station,  and  the  engine- 
driver  has  overshot  the  station,  and  the  train  has  come  to  a  stand- 
still, the  company's  servants  are  guilty  of  negligence  if  they  do 
not  warn  passengers  not  to  aliffht.  At  all  events  the  jury  may 
from  the  facts  infer  negligence," 

And  the  best  considered  American  cases  are  to  the  same  effect. 
ThoB  in  Central  R.  R.  Co.  v.  Van  Horn,  38  N.  J.  Law,  133,  Beas- 
ley,  0.  J.,  said  : 

"  The  court  would  not  be  warranted  in  saying  that  it  is  not  neg- 
ligence to  give  notice  of  the  approach  to  a  station,  and  then  to  stop 
the  train  short  of  such  station,  m  the  night  time.  Such  a  course 
would  natumlly  tend  to  jeopard  passen^ere,  for  it  would  induce 
them  to  believe  that  they  liad  arrived  attlie  station  designated,  and 
they  would,  in  the  ordinary  course,  go  to  the  car  platform.  At 
Jiight  this  must  be  the  inevitable  result.  It  is  said,  m  the  brief  of 
the  counsel  of  the  defendant,  that  it  was  right  to  give  the  notice 
at  a  lon^  distance  from  the  depot,  so  that  the  passengers  might  pre- 
pare to  leave  the  care.  This  may  do  when  the  train  is  not  to  stop 
l>efore  it  reaches  the  station.  Wlien  a  station  is  called,  the  passen- 
gers  have  a  right  to  infer  that  the  first  stop  of  the  train  will  be  at 
such  station." 

In  Taber  v.  D.,  L.  &  W.  R.  R.  Co.,  71 N.  T.  489,  plaintiff  was  a 
passenger  on  defendant's  train-;  she  had  a  ticket  for  W.;  she  was 
not  familiar  with  that  station,  but  knew  it  was  the  next  station  to 
0.  F.,  and  about  three-fourths  of  a  mile  therefrom.  TJie  night 
was  dark,  there  was  no  depot  at  W.,  or  station  light,  or  anything  to 
indicate  the  stopping  place  to  a  person  not  familiar  with  it.  She 
knew  when  the  train  passed  C.  F.,  and  as  her  evidence  tended  to 
show,  after  the  proper  interval,  so  as  to  run  the  distance  to  W.,  the 
train  came  to  a  full  stop ;  it  had  in  fact  ran  by  the  station.  Before 
reaching  it  the  brakeman  announced  the  station ;  several  passen- 
crers  arose  to  leave ;  plaintiff  then  rose  from  her  seat  near  the  cen- 
tre of  the  car,  walked  out  upon  the  platform,  took  hold  of  the 
rail,  stepped  down  one  step  and  was  in  the  act  of  stepping  to  the 


378  MEMPHIS,  ETO.,  B.   B.  00.  V.  STBINaF£LLOW. 

second,  when  tbe  train  with  a  violent  jerk  started  back,  throwing 
her  down  and  off,  and  she  was  injured.  In  an  action  to  i-ecover 
damages,  held  that  it  was  a  question  for  the  jnry,  whether  in  the 
exercise  of  reasonable  care  and  prudence,  defendant  should  not 
have  given  notice  to  passengers  desiring  to  alight  at  the  station, 
that  the  train  had  not  come  to  a  final  stop  but  would  back  up,  and 
that  the  plaintiff  was  justified  under  the  circumstances  in  suppos- 
ing she  had  reached  her  destination  and  in  attempting  to  leave  the 
car;  at  least  that  the  question  of  contnbutorj  negligence  on  her 
part  was  proper  for  the  jury.  See  also  Milliman  v,  Sew  York  Cen- 
tral &  Hudson  River  Kailroad  Co.,  6  Thomp.  &  C,  585;  s.c,S 
Abb.  N.  C;  affirmed  56  N.  Y.  585. 

In  the  case  of  The  Columbus  &  Indianapolis  R.  R.  Co.  v,  Far- 
rell,  reported  in  SI  Ind.  p.  408,  the  plaintiff  was  on  the  car  of  tbe 
defendant  railroad.  The  night  was  dark.  The  conductor  stopped 
the  train  and  announced  the  name  of  the  station,  "  Cumberland;^ 
Plaintiff  could  not  see  whether  there  was  any  platform  or  Dot,  or 
where  he  was  going  to  alight,  but  in  good  faith,  relying  on  the  an- 
nouncement made  by  the  conductor,  stepped  off  in  the  dark  into  a 
culvert  tweiity  feet  deep,  and  was  injured,  and  the  Supreme  Court 
of  Indiana,  in  passing  upon  the  question  of  contributory  negligence 
in  that  case,  by  approving  the  instructions,  say :  "  If  the  plaintiff 
did  not  alight  from  the  train  until  it  had  been  fully  stopped,  nor 
until  the  defendant's  servants  had  announced  the  name  of  the  sta- 
tion, or  it  had  been  announced  from  the  proper  and  usual  place  of 
making  such  announcements,  he  had  tlie  rignt  to  believe  that  the 
train  had  reached  a  proper  stopping  place  and  that  he  could  safely 
alight ;  and  if  he  did  then  alignt,  and  did  so  without  knowinff  the 
danger  of  the  place,  and  in  consequence  of  the  darkness  of  the 
night  he  had  no  reasonable  opportunity  of  ascertaining  the  danger, 
and  he  was  injured  in  so  alighting,  he  will  be  entitled  to  a  verdict. 

In  Mitchell  v.  Chicago  and  Grand  Trunk  R.  R.  Co.,  51  Mich. 
236 ;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  163,  also  relied  upon  by  ap- 
pellants, the  facts  of  the  case,  as  stated  by  the  court,  were  as  follows: 

''  Just  before  arriving  at  the  junction,  and  when  the  train  was 
some  300  or  400  feet  from  it,  the  name  of  the  station  was  called 
out  by  the  proper  person,  and  the  cars  came  to  a  full  stop,  as  re- 
quired by  law  before  reaching  crossings.  Plaintiff  at  once  left  her 
seat,  and  hurried  to  leave  the  cai*.  it  does  not  afipear  that  any 
person  employed  on  the  train  noticed  her.  She  went  down  the 
steps  where  there  was  no  platform  or  other  convenience  for  land- 
ing, and  just  as  she  stepped  off,  the  cars  were  suddenly  started 
again  to  go  forward  to  the  depot,  and  she  fell,  and  broke  her  ankle.' 
And  it  was  held  the  plaintiff  had  no  right  of  action. 

But  that  case  is  distinguished  from  the  present  in  several  partic- 
ulare.  The  accident  happened  during  daylight,  and  that  is  a  ma- 
terial circumstance  in  this  class  of  cases.     Then  no  announcement 
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was  made  or  other  invitation  given  to  alight.  And  again,  before 
reaching  the  place,  the  conductor  notified  lier  he  would  escort  her 
to  the  depot  of  the  connecting  line. 

To  apply  the  principles  discussed  to  the  case  in  hand  :  It  was  no 
Diligence  in  tlie  receiver's  servants  to  stop  the  train  before  cross- 
ing the  track  of  the  St.  Louis  &  Texas  road.  Tliat  was  only  a 
proper  precaution  to  prevent  collision.  It  would,  also,  have  been 
no  negligence  to  announce  the  name  of  the  station  before  stopping, 
pix)viaea  passengere  had  been  warned  to  keep  their  seats  or  other- 
^vi8e  informed  fliat  the  stop  was  only  a  temporary  one.  But  to 
;nake  the  announcement  without  such  caution,  was  an  invitation 
to  passengers  bound  for  that  station  to  alight  when  the  train  came 
to  a  stop,  and  was  a  circumstance' from  which  a  jury  might  well 
infer  negligence,  if,  in  attempting  to  alight,  an  injury  was  received. 
The  charge  of  the  court  and  its  refusal  to  charge  were  in  accord- 
ance with  these  views. 

All  that  is  left  in  this  case  is  the  question  of  damages.  The 
plaintiflf  received  a  severe  cut  upon  the  head,  leaving  a  permanent 
scar;  and  the  ends  of  his  fingers  on  one  hand  wei'e  mashed  off. 
As  we  have  stated,  he  lost  consciousness  when  he  fell.  He  was 
confined  to  his  bed  for  four  weeks  and  disabled  from  work  for  four 
months.  His  bill  for  medical  attendance  and  medicines  was  between 
$25  and  $35.  He  lost  thirty  pounds  of  flesh  and  suffered  great 
physical  pain,  his  hand  having  risen  and  become  a  running  sore» 
His  labor  on  the  farm  at  that  time  of  the  year  was  worth  $25  a 
month. 

The  assessment  of  damages  was,  perhaps,  somewhat  too  liberal 
to  the  plaintiff.  Yet  there  can  be,  from  the  nature  of  the  case, 
DO  exact  measure  of  compensation  for  physical  pain,  and  mental 
anguish  which  is  inseparable  from  it.  tJ nder  such  circumstances, 
appellate  courts  are  loath  to  interfere  merely  because  damages  seem 
excessive.  The  jury  and  the  trial  judge,  before  whom  the  plain- 
tiff's wounds  were  exhibited  at  the  distance  of  nearly  a  year  from 
the  happening  of  the  accident,  could  more  justly  estimate  the  ex- 
tent oT  those  injuries  than  we  can  possibly  ao  from  the  transcript. 
The  judgment  against  the  railroad  company  is  arrested,  and  the 
judgment  against  the  receiver  is  affirmed. 

Liability  of  a  Receiver  for  Torts  committed  during  his  management  of 
the  road,  aee  note  to  Gibbs  v.  Greenville,  etc.,  R.  R.  Co.,  9  Am.  &  Eng.  R.  Rt 
Cas.  786.  See  also  Mitchell  o.  Grand  Trunk  R.  R.  Co.,  18  Am.  &  Eng.  R.  R. 
Cas.  179. 
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An  AMR,  Adm'r, 

V. 
LOUIBVILLB  AND  NaBHVILLB  B.  R.  Co. 

{Ad^^nce  Ocue,  Kentucky,    Mctrch  12,  1885.) 

In  an  action  for  negligence  against  a  railroad,  while  the  special  findiogs 
of  the  jury  showed  that  the  road  had  not  used  ordinary  care,  they  also 
showed  that  plaintiff  had  failed  to  use  such  care,  liddy  the  couit  properiT 
entered  a  veraict  for  the  road,  although  the  jury  had  found  for  plaintiff. 

Upon  a  special  finding  the  questions  put  to  the  jury  should  not  be  so 
numerous  as  to  bring  out  the  evidence  in  detail,  but  be  limited  to  such  is 
ascertain  the  prominent  facts  in  issue. 

After  a  witness  has  testified  in  chief  it  is  in  the  discretion  of  the  trial  judge 
to  refuse  or  to  allow  a  re-ezamination  as  to  the  same  matter,  and  he  may  r^ 
fuse  if  satisfied  the  witness  has  already  told  all  he  knows. 

Special  verdicts  are  not  violative  of  the  ancient  right  of  trial  by  jury. 

The  plaintiff  on  a  dark  night  was  a  passenger  in  the  rear  car  of  a  rflolnsd 
train.  As  the  train  was  approaching  a  refreshment  station,  the  plaintif 
arose  and  got  off  while  the  train  was  slowing  up,  but  before  it  actoilly 
stopped.  In  so  doing  he  stepped  from  the  step  of  the  car  through  a  tmtk 
upon  stones  in  the  bed  of  the  creek  and  was  injured.  In  an  action  by  him 
againt  the  company  to  recover  damages,  the  only  negligence  alleged  was  the 
placing  of  a  sleeping  ear-between  the  ordinary  passenger  cars  so  as  to  xaxLt 
the  car  on  which  plaintiff  was  riding  the  last  in  the  train. 

Hdd^  that  the  court  should  have  ordered  a  verdict  for  defendant 

Appeal  from  Hardin  circuit  court. 
J,  P.  Holaon  for  appellant. 
Wm.  Lindsay  for  appellee. 

Pbyob,  J. — In  the  case  of  Witty  v.  the  Railroad  Company,  re- 
ported in  6  Ky.  Law  Reporter,  321,  it  was  held  that  wnere  the 
jury  is  directed  to  find  a  special  verdict,  the  court  may,  but  is  not 
compelled  to,  direct  them  to  find  a  general  verdict,  and  it  was 
further  held  that  the  failure  to  instract  the  jury  as  to  what  was 
ordinary,  and  what  willful  or  gross  neglect,  was  not  error,  because 
when  the  facts  were  found  by  the  jnry  it  was  a  question  of  law 
for  the  court.  Sub-sec.  5,  of  section  317,  that  when  a  specia. 
verdict  is  required,  the  questions  of  law  may  be  reserved  by  the 
court  until  after  verdict.  So  in  this  case  there  was  no  error  com- 
mitted in  refusing  the  instructions  applicable  to  a  general  verdict 
or  in  refusing  to  require  such  a  verdict  to  be  rendered. 

The  principal  objection  to  the  proceedings  in  this  case  arises  from 
the  number  of  questions  or  interrogatories  propounded  to  the 
Facts.  jury  by  both  parties.    The  answers  to  special  interroga- 

tories were  designed  to  lead  to  the  finding  of  certain  prominent 
facts  that  must  determine  the  law  of  the  case,  either  for  the  plain. 
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tiff  or  the  defendant.    There  has  been  a  departure  in  this  case  from 
this  rale  on  both  sides,  the  plaintiff  propounding  some  sixteen  in- 
terrogatories and  the  defendant  about  twice  that  number.    Twelve 
raen  were  sworn  as  jurors,  and  after  hearing  the  testimony,  were 
required  to  give  in  substance  the  statement  of  each  witness.    They 
were  examined  and  cross-examined  as  to  the  entire  testimony,  and 
the  mode  of  interrogation  could  not  have  extended  further  if  the 
jury  as  a  body  had  been  required  to  depose  on  oath  as  to  the  sub- 
stance of  all  the  testimony  given.     Such  a  practice  not  only  in- 
cumber the  record,  but  contuses  the  minds  of  both  the  court  and 
iary,  aud  leaves  all  parties  at  sea  as  to  the  issue  of  fact  to  be  tried. 
There  was  only  one  issue  in  this  case,  and  that  was,  did  the  intes- 
tate lose  his  life  by  the  willful  negligence  of  the  company  or  its 
employees,  if  so,  in  what  did  that  negligence  consist.     It  is  the 
controlling  fact  or  facts  that  should  be  ascertained  by  tlie  special 
iiudings,  and  not  the  testimony  establishing  those  facts.     It  may 
have  been  a  dark  night,  and  the  intestate  may  have  eaten  his  sup- 
per at  Louisville  before  the  train  left,  arid  while  such  questions 
were  proper  to  ask  a  witness,  they  were  not  such  facts  as  should 
have  been  made  the  subject  of  a  special  finding.     Both  parties, 
Jiowever,  having  seen  proper  to  interrogate  the  jury  in  that  man- 
ner, the  response  of  the  jury  to  the  questions  propounded  by  the 
defendant  may  be  disregarded, and  stiU  the  respone  to  theplaintiff's 
interrogatories  shows  tnat  no  recovery  could  be  had.     The  intes- 
tate had  left  Louisville  for  his  home  at  or  near  Elizabethtown,  about 
ten  o'clock  at  night  on  a  long  train  of  passenger  cars  that  were 
carrying  those  who  had  attended  some  celebration  at  Louisville, 
bound  to  their  homes.   The  ordinary  train  was  not  suflScient  to  hold 
them,  and  passenger  cars  were  attached  to  a  sleeper  that  seems  to 
have  occupied  about  the  middle  of  the  train.    The  intestate  was 
in  a  car  behind  the  sleeper,  and  next  to  it.     When  reaching  the 
depot  at  Colesburg,  it  is  alleged  that  the  train  having  stopped  at 
the  depot,  and  that  fact  being  announced,  the  car  in  which  the  in- 
testate was  seated,  bv  reason  of  the  length  of  the  train,  stood  over 
a  small  creek,  and  the  intestate  getting  out  of  the  train  to  go  for- 
ward for  the  purpose  of  getting  something  to  eat,  fell  through  the 
trestle  on  stones  m  the  bed  of  the  creek,  and  was  so  badly  injured 
that  he  died  the  next  day.     It  was  a  very  dark  night,  and  the  in- 
testate was  no  doubt  in  ignorance  of  the  danger  wlien  he  left  the 
car.     Two  young  men  in  the  car  with  him  followed  him  out,  biit 
did  not  see  him  fall,  although  one  of  them  fell  shortlv  after  the 
intestate  did,  but  received  no  injury.  The  jury  said  by  tneir  special 
finding  for  the  plaintiff,  1st,  that  when  the  train  stopped  at  Coles- 
burg,  the  employees  called  out  the  station.    They  further  said  that 
where  the  intestate  got  off  it  was  not  a  safe  place  to  land  passengers. 
In  answer  to  a  question  as  to  whether,  after  getting  off  the  car, 
the  intestate  fell  from  the  bridge  or  trestle,  the  jury  responded  that 
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they  believed  the  train  was  slowing  up  when  he  got  off.  They 
further  said  that  the  intestate  failed  to  use  ordinary  care,  and  that 
the  employees  of  the  company  or  the  company  were  guilty  of  a 
want  of  ordinary  care  in  leaving  the  sleeper  between  tlie  ordinary 
passenger  cars.  When  asked,  if  the  plaintiff  ought  to  recover, 
what  amount  should  she  receive,  they  responded  by  saying  we  be- 
lieve the  plaintiff  should  recover  twelve  hundred  and  fifty  dollaiiB. 

The  special  finding  by  the  jury  was  to  the  effect  that  the  train 
was  moving  to  the  depot  slowly  at  the  time  the  intestate  got  off  the 
train,  and  Siat  the  latter  was  himself  in  fault,  while  the  only  neg- 
lect on  the  part  of  the  company  consisted  in  its  having  a  6leej)er 
midway  between  the  ordinary  passenger  cars.  On  such  special 
findings  the  court  must  necessarily  have  rendered  a  judgment  for 
the  defendant.  The  evidence  on  the  part  of  the  plaintiff  also  con- 
duces to  sustain  this  view  of  the  case. 

The  witness,  Clielf,  who  left  the  car  at  the  time  of  the  accident, 
following  the  deceased,  was  submitted  to  an  examination  in  chief 
as  well  as  to  a  rigid  cross-examination,  and  his  testimony  tended 
to  show  that  the  car  must  have  been  moving  when  the  intestate, 
who  preceded  him,  got  off.  The  counsel  for  the  plaintiff,  after 
the  cross-examination  had  ended,  desired  to  examine  his  witness 
with  reference  to  the  sanie  matter  and  to  explain  his  statements 
made  on  the  cross-examination.  The  court  refused  this  privilege, 
upon  the  ground,  no  doubt,  that  as  to  time,  place,  and  other  cir- 
cumstances connected  with  the  occurrence,  the  witness  had  made 
fujl  and  complete  statements.  The  witness  was  before  the  court, 
and  from  his  statements,  conduct,  etc.,  the  court  may  have  been 
satisfied  that  he  had  disclosed  to  the  jury  fully  all  he  knew  in 
regard  to  the  death  of  the  intestate.  We  cannot  say  that  it  was 
an  abuse  of  discretion,  and  particularly  when  looking  to  the  affi- 
davit of  Chelf  filed  on  the  motion  for  a  new  trial.  In  this  affidavit 
the  witness  states  that  he  saw  intestate  after  he  got  off  the  car,  and 
he  knows  the  car  stopped,  or  about  stopped  when  Adams  got  off. 

This  still  leaves  the  matter  in  doubt,  and  particularly  when 
Chelf  walked  along  safely  to  the  front  of  the  train  and  Adams  fell 
through  the  trestle.  The  evidence  of  the  defense  conduces  also  to 
show  this  same  state  of  case.  While  it  is  not  necessary  to  deter- 
mine the  liability  of  the  company  in  failing  to  have  a  secure  and 
safe  place  of  egress  from  any  of  its  cars  whenever  it  may  stop  at 
a  depot,  we  are  satisfied  from  the  proof  that  the  care  were  in  motion 
when  the  appellant's  intestate  attempted  to  leave  them,  and  that 
his  sad  misfortune  resulted  from  his  own  neglect.  It  is  proven 
that  the  name  of  the  station  was  called  out,  and  this  is  always  or 
usually  done  before  rieaching  the  depot,  and  those  on  the  rear  of 
the  train,  in  their  anxiety  to  leave  for  something  to  eat,  undertook 
to  get  off  before  the  train  stopped.  The  jury  has  so  said  and  the 
verdict  is  sustained  by  the  testimony ;  so  without  looking  to  the 
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special  verdicts  returned  for  the  defendant,  the  law  of  the  case  is 
against  the  plaintiff  upon  the  findings  to  her  own  interrogatories. 

It  is  claimed  that  these  special  findings  are  in  violation  of  the 
ancient  mode  of  trial  by  jury.  This  question  is  made  for  the  first 
time^  and  after  repeated  adjudications  by  this  court  in  reference  to 
special  verdicts.  It  is  the  province  of  the  court  to  pronounce  the 
law  and  the  jury  to  pass  on  this  issue  of  fact,  and  whether  the  law 
is  given  before  or  after  the  finding  of  the  facts  by  the  jury  is  im- 
material. 

When  the  evidence  offered  is  not  of  the  character  that  will  sup- 
port the  plaintiff's  claim  or  the  issue  made,  a  demurrer  dkmukrkr  to 
to  the  evidence  was  the  practice  at  common  law,  and  ■^^^J'c*- 
this  applied  when  there  was  no  special  finding  authorized,  but  Mr. 
Stephen  says  "  a  more  common,  because  more  convenient,  course 
than  this  to  determine  the  legal  effect  of  the  evidence  is,  to  obtain 
from  the  jury  a  special  verdict  instead  of  finding  the  negative  or 
affirmative  of  the  issue,  as  in  a  general  verdict.  The  jury  at  com- 
mon law  ascertained  all  the  facts  disclosed  by  the  evidence,  and 
then  left  the  court  to  say  whether  the  law  authorized  a  verdict  for  or 
against  the  plaintiff."  Stephen  on  Pleading,  page  123.  The  jury 
gave  their  opinion  as  to  the  existence  or  non-existence  of  the  fact  or 
f jicts  involved  in  the  issue,  and  then  a  verdict  was  entered,  says  Mr. 
Stephen,  without  their  interference.  While  the  jury  has  said  that 
the  plaintiff  ought  to  recover  $1250,  it  is  certain  that  the  response 
was  obtained  by  the  character  of  interrogatories  propounded  by 
the  plaintiff.  "  If  the  plaintiff  ought  to  recover,  what  amount  pr 
sum  is  she  entitled  to  V  There  could  have  been  no  mistake  as  to 
the  finding,  and  if  there  was,  the  court  ought  not  to  have  ascer- 
tained it  from  the  jury.  The  special  interrogatories  were  all 
answered,  and  in  such  a  manner  as  determined  the  case  for  the 
defendant.  The  court  properly  overruled  the  motion  for  a  new 
trial,  nothing  occurring  during  the  progress  of  the  trial  or  after 
that  entitled  the  plaintiff  to  be  again  heard.     Judgment  affirmed. 

Negligence  of  Deceased  in  Alighting  from  the  Train  was  not  Contributory 
to  his  Killing. — The  court  seem  to  assume  that  it  was  contributory  negli- 
gence per  se  for  the  deceased  to  leave  the  train  while  in  motion.  It  is  not 
the  law  that  the  mere  fact  that  the  train  is  moving  tnakes  the  act  of  a  pas- 
senger in  attempting  to  alight  negligence  77^  se.  Note  to  Cincinnati,  etc., 
H.  R.  Co.  V.  Peters,  6  Am.  &  Eng.  R.  R.  Cas.  136.  But  even  assuming  this 
to  be  the  law,  it  would  seem  clear  that  the  negligence  of  the  plaintiff  in 
stepping  off  the  car  while  in  motion,  did  not  contribute  in  any  proper  sense 
to  the  injury.  The  injury  resulted  not  by  the  motion  of  the  train,  but  from 
the  nature  of  the  place  where  deceased  alighted,  and  the  fact  that  if  de- 
ceased had  awaited  to  alight  until  the  train  had  come  to  a  dead  stop  he  would 
have  been  carried  beyond  the  dangerous  place  where  he  actually  did  alight, 
is  purely  accidental. 
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Gaboia. 

(63  r«BM  BeportSj  285.) 

1.  If  a  conductor  ef  a  railway  train  receives  on  his  train  minors,  knowing 
that  they  are  travelling  under  a  **  drover's  pass**  as  assistants  to  a  drorer, 
under  a  pass  which  contained  a  provision  that  minors  should  not  be  pennitted 
to  travel  as  assistants  under  such  a  pass,  the  minors  are  entitled  to  all  the 
rights  as  against  the  company,  for  injuries  received  through  the  n^ligence 
of  its  servants,  that  any  other  passenger  would  have. 

2.  When  there  is  a  mistrial  of  a  cause  and  the  jury  is  discharged,  the  cauee 
may  be  again  tried  at  the  same  term,  and  no  objection  on  account  of  such  second 
trial  can  be  considered  on  appeal,  unless  a  motion  was  made  in  the  court  be- 
low to  continue  for  the  the  term  or  postponed  to  a  later  day  in  the  term. 

3.  It  is  not  error  to  permit  counsel,  in  the  closing  argument,  to  reply  to 
an  argument  made  by  the  adversary  on  a  question  of  law  applicable  to  the 
case,  and  to  comment  upon  authorities  applicable  to  the  question. 

4.  The  time  and  method  of  argument  of  counsel  is  largely  subject  to  the 
discretion  of  the  trial  court,  and  the  supreme  court  will  not  reverse  a  judg- 
ment for  the  sole  reason  that  it  might  believe  that  too  much  latitude  in  dis- 
cussion had  been  permitted,  when  it  is  not  made  to  appear  that  the  appellaot 
was  prejudiced  thereby. 

5.  The  practice  of  using  lang^uage  in  an  argument  referable  to  facts  not  in 
evidence,  and  calculated  to  rouse  the  prejudices  of  the  jury  against  a  puty 
to  the  cause,  should  not  be  permitted.  But  when  such  language  is  used  in 
response  to  similar  language  used  by  the  adverse  counsel,  and  equally  un- 
authorized, the  party  provoking  such  a  course  of  argument  will  not  be  beard 
to  complain  ca  appeal. 

6.  A  passenger  was  injured  in  alighting  from  a  railway- car  in  the  night, 
at  the  wrong  place  and  time,  believing  that  he  had  reached  his  destination 
and  had  been  directed  to  leave  the  car,  whereby  he  was  injured.  Beld^  that 
in  every  such  case  all  the  facts  surrounding  the  circumstances  under  which 
he  left  the  car  should  be  looked  to,  and  from  them,  in  each  case,  the  jurj 
must  determine,  as  question  of  fact,  whether  the  passenger  was  authorized  to 
believe  from  the  acts  and  words  of  the  servants  of  the  company  that  it  vis 
intended  that  he  should  alight  from  the  car  at  the  time  and  place  he  at- 
tempted to  do  so. 

Appeal  from  Harrison.  Tried  below  before  the  Hon.  Felii  J. 
McCord. 

Manuel  Garcia,  a  minor  ten  years  old,  brought  snit  in  the  district 
court  of  Harrison  county,  Texas,  by  his  next  friend,  Sixto  Garcia, 
against  the  Texas  &  Pacific  R.  R.  Co.,  averring  that  on  August 
20,  A.  D.  1883,  he  was  a  passenger  on  one  of  appellant^s  trains 
going  from  Longview  Junction  to  Marehall,  Texas,  and  the  train  of 
cars  went  to  Marshall  on  that  date  with  appellee  as  a  passenger 
thereon;  that  when  the  cars  arrived  at  Marshall,  the  agents  and 
employees  of  appellant  in  charge  of  the  train  told  Sixto  Garcia, 


LEAVlNe  TRAIN  AT   WRONG  PLACE.  386 

who  was  the  father  of  Maun^l,  that  they  were  at  Marshall,  and  to 
get  ready  to  get  off — he  was  just  going  to  pull  them  to  where  they 
were  to  get  off, — and  when  said  agents  and  employees  whose  duty 
it  was,  informed  Sixto,  Manuel  was  awakened  from  his  sleep,  and 
then  the  train  came  to  a  stop,  and  Manuel,  thinking  the  train  was 
at  the  proper  place  for  him  to  get  off,  walked  out  of  the  car  to  get 
ofi,  and  when  Manuel  got  out  upon  the  platform  of  the  car,  the 
a^nts  and  employees  of  defendant  in  charge  of  the  train,  without 
giving  any  signal  or  warning  of  any  kind,  caused  the  train  to  move 
very  dowly ;  that  then  Manuel  stepped  on  to  the  car  in  front  of 
him,  and  was  there  but  a  moment  when  the  agents  and  employees 
of  appellant  in  charge  of  the  train  caused  '^  said  ti*ain  of  cars  to 
give  a  very  sudden,  hard,  severe  and  brutal  jerk  backwards,"  which 
threw  said  Manuel  forward,  down  on  the  ground,  under  the  train 
of  cars,  and  the  jerk  was  caused  by  the  gross  negligence  and  care* 
lessness  and  wilful  misconduct  of  appellant  and  its  agents  and  em- 
ployees in  charge  of  the  train,  which  negligence,  carelessness  and 
misconduct  caused  Manuel  to  be  thrown  under  the  cars  on  the 
ground,  and  caused  him  to  be  seriously  and  permanently  injured, 
as  follows:  "The  left  arm  was  crushed,  crushing  the  bones  in  said 
arm  at  the  elbow  joint,  and  mashing  and  crushing  the  arm  all  over, 
and  bruising  the  arm  all  over  severely ,.and  also  broke  the  right  leg 
badly,  and  hurt  the  thumb  and  fingers  on  the  left  hand,  dislocating 
and  severely  injuring  them,  and  severely  injuring  the  right  arm  and 
hand  and  left  leg  and  the  feet  of  said  Manuel  by  bruising  and  mashing 
them,  from  which  said  injuries  said  appellee  was  forced  to  and  did 
go  to  bed,  and  was  forced  to  and  did  have  a  surgeon  and  physician, 
and  on  account  of  said  injuries  said  Manuel  was  forced  to  and  did 
undergo  a  dangerous  surgical  operation  by  having  bones  and  pieces 
oi  bones  of  his  left  arm  taken  out  at  the  elbow  joint,  and  that  the 
skin  and  flesh  of  the  left  arm  all  came  of,  all  on  account  of  said 
injuries."     That  "said  Manuel  has  been  seriously  and  permanently 
injured,  and  that  it  will  shorten  his  life  and  tend  to  shorten  it, 
and  rendei*s  his  left  arm  wholly  useless  and  valueless  to  him,  and 
that  he  will  not  be  able  to  labor  and  earn  money  as  well  as  he  would 
if  said  injuries  had  not  been  afflicted. 

Appellant  filed  an  answer  containing  a  general  demurrer  and 
numerous  special  exceptions  to  plaintiff's  original  petition,  and 
general  denial,  and  specially  that  plaintiff  was  not  a  passenger  on 
Its  train,  but  was  there  travelling  on  a  free  ticket  called  a  "  drover's 
pass,"  which  was  obtained  by  tne  father  of  plaintiff,  who  falsely 
represented  to  the  agent  of  the  defendant  who  issued  the  same,  at 
time  of  issuance,  that  Manuel  was  a  grown  man,  and  competent  to 
take  care  of  and  attend  to  feeding  oi  a  lot  of  horses,  the  property 
of  Sixto  Gkrcia,  plaintiff's  father,  that  was  being  shipped  over  de- 
fendant's road,  and  that  defendant  had  a  custom,  when  shippers  of 
horses  request  it,  to  issue  drovers'  pcsses  to  the  persons  in  charge 
21  A.  &  £.  R.  Cas.— 25 
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of  snch  animals  to  go  with  the  same  and  return  free,  bnt  defend- 
ant only  issues  said  passes  to  grown  •  persons.     That  Sixto  Garcia 
applied  for  drovers'  passes,  at  tlTel  shipment  of  said  animakfor 
himself  as  owner  and  Manu^l^as  assistant,  representing  to  agent 
issuing  same  that  Manuel  wsfi^a  grown  man,  when  he  ^as  a  little 
boy.     That  had  not  the  agent  been  so  deceived  he  never  would 
have  allowed  Manuel  to  travel  under  the  pass,  and  never  would 
have  issued  same.     That  tending,  stock  on  a  freight  train  is  exceed- 
ingly dangerous,  and  more  dangerous  than  travelling  on  a  regular 
passenger  train,  and  no  person  oi  Manuel's  age  ought  to  be  allowed 
to  take  such  risks.     That  Sixto  Garcia,  by  his  fraud,  voluntarily 
exposed  Manuel  to  the  danger,  and  but  for  this  no  injury  would 
have  happened,  and  by  reason  thereof  both   Sixto  and  Mauuel 
were  guilty  of  contributory  negli^nce,  and  were  not,  by  reason 
of  the    fraud,>entitled   to   be  held   as   passengers.    That  when 
the  train  reached.  Marsliall  and  was  moving  into  the  yard,  Sixto 
Garcia  got  off  -\^liile  the  train  was  moving,  and  Manuel  walked  out 
upon  the  platform  or  flat-car,  and  while  standing  there  was  thrown 
on  and  injured^by  the  ordinary  movement  of  the  train,  and  appel- 
lant's agents  iA^charge  of  the  train  were  not  informed  of  Maouel 
being,  on  the  flat-car;  that  had  he  remained  in  the  pasBenger-coadi 
no  injury  would  have  happened  to  him,  and  that  Manuel  and  his 
father  thereby  contributed  to  bring  about  the  injury. 

There  was  much  evidence,  but  that  which  is  material  will  be 
found  in  the  opinion.  Verdict  and  judgment  for  Manuel  Garm 
for  $10,000. 

Ja/mes  Turner  for  appellant. 

Alex,  Pope  for  appellee. 

Stayton,  J. — The  ruling  of  the  court  in  reference  to  the  adnuB- 
sion  of  proof  to  the  .effect  that  the  "  drovers'  pass,"  on  which  Sixto 
HnioBs  HELD  Garcia  and  his  son  Manuel  and  another  boy  were  travel- 
DBovKB's  PAN.  Hnff,  coutaiucd  a  provision  that  neither  '*  minors  nor 
women"  should  travel  thereon  as  assistants  to  the  drover,  was  in 
no  manner  important  under  the  facts  presented.  The  conductor 
of  appellant's  train  saw  that  pass  and  knew  who  the  assistantg 
were  who  were  travelling  on  it.  Knew  that  they  were  minors, 
and,  notwithstanding  this,  received  them  as  passengers.  Under 
this  state  of  fact  they  were  entitled  to  all  the  rights,  in  so  far  as  any 
question  involved  in  this  case  goes,  to  which  any  other  passenger 
on  that  train  would  have  been  entitled ;  and  proof  of  the  contents 
of  the  "  drovere'  pass"  would  not  in  the  slightest  degree  have  af- 
fected the  case. 

bbtrim.  The  fact  that  there  had  been  a  mistrial  of  the  caufie 

furnished  no  legal  reason  why  the  cause  should  not  be  called  np 
again  at  the  same  term  and  tried. 

The  statute  declares  that  "  where  a  jury  has  been  discharged  as 
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herein  provided,  without  having  rendered  a  verdict,  the  cause  may 
be  again  tried  at  the  same  or  another  term."     R.  S.  1314:. 

If  any  reason  existed  why  the  defendant  could  not  safely  try  the 
cause  when  it  was  called  the  second  time,  then  an  application  to 
continue  or  to  postpone  the  case  until  some  later  day  of  the  term 
should  have  been  made. 

!Xo  such  motion  was  made,  and,  so  far  as  the  record  shows,  the 
appellant  was  not  in  any  manner  prejudiced  by  the  trial  of  the 
cause  at  the  same  term  at  which  the  mistrial  occurred. 

It  is  not  error  for  the  court  trying  a  cause  to  permit  counsel  for 
the  plaintiff  in  the  closing  argument,  in  reply  to  an  rbadiko     au- 
ai^nment  upon  the  law  applicable  to  a  case  made  by  ARouMwrp. 
counsel  for  the  defendant,  to  discuss  the  same  question  and  to  read 
and  comment  upon  authorities  applicable  to  the  question. 

The  line  and  method  of  argument  to  be  pursued  by  counsel  in 
any  stage  of  a  trial  is  subject  largely  to  the  discretion  of  the  trial 
court,  and  unless  it  appeara  very  clearly  that  such  discretion  has 
been  abused,  this  court  would  not  feel  authorized  to  reverse  a  judg- 
ment simplv  because  it  might  be  of  the  opinion  that  a  di£terent 
course  should  have  been  pursued.  It  is  not  made  to  appear  that  the 
appellant  was  in  any  way  prejudiced  by  the  course  of  argument 
which  counsel  for  the  appellee  was  permitted  to  pursue  in  reply  to 
the  legal  propositions  asserted  by  counsel  for  appellant,  and  the  bill 
of  exceptions  shows  that  the  argument  was  in  reply. 

It  appears  from  a  bill  of  exceptions  that  counsel  for  the  appellee, 
during  the  closing  argument  in  the  cause,  was  permitted  to  use  lan- 
guage calculated  to  arouse  the  prejudices  of  the  jury  against  the 
appellant,  and  this  upon  matters  not  arising  from  the  facts  of  the 
case.  This  practice  nas  been  often  condemned  by  this  court  (Willis 
&  Bro.  V,  McNeill,  57  Tex.  474 ;  T.  &  St.  Louis  R  R.  Co.  v.  Jarrell, 
60  Tex.  270);  and  in  some  cases  such  course  may  afford  sufficient 
ground  for  the  reversal  of  a  judgment. 

The  language  used  by  counsel  for  the  appellee  in  the  closing  argu- 
ment was  nignly  objectionable. 

It  appears,  however,  from  the  bill  of  exceptions,  that  the  language 
was  used  in  reply  to  language  used  by  counsel  for  the  appellant, 
which  was  but  little  less,  if  not  fully  as  objectionable,  as  ttiat  used 
in  reply. 

If  coansel  for  one  party  pursues  a  line  of  argument  not  called 
for  by  the  facts  of  the  case,  and  in  itself  improper,  and  thereby 
invites  a  reply,  the  party  so  through  counsel  violating  a  proper  course 
of  procedure  and  the  rules  intended  to  secure  the  proper  presenta- 
tion of  causes,  ought  not  to  be  heard  to  complain  of  the  reply;  and 
in  such  cases  this  court  will  not  reverse  a  judgment  on  an  assignment 
of  error  based  on  such  facts. 

The  main  question  in  this  cause  is  raised  by  the  tenth  assignment 
of  error,  which  urges  that  the  court  erred  in  overruling  the  motion 
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of  the  appellant  for  a  new  trial,  based  on  the  insufficiency  of  the 
evidence  to  sustain  the  verdict. 

The  petition  was  not  bad  on  general  demurrer,  and  there  was  evi- 
dence tending  to  support  its  averments. 

The  jury  having  found  a  verdict  in  favor  of  the  appellee,  tiieie 
being  a  conflict  of  evidence,  but  not  such  a  preponderance  against 
the  verdict  as  to  authorize  this  court  to  set  it  aside,  it  must  be  held 
that  the  facts  stated  by  the  witnesses  for  the  appellee  relating  to 
the  want  of  due  care  by  the  employees  of  the  appellant  are  true. 

As  before  said,  the  facts  alleged  and  proved  made  Manuel  Garcia 
a  passenger  of  the  appellant's  railway  at  the  time  he  was  injured; 
NBGLzoncB  A  there  is  no  objection  made  to  the  charge  of  the  courts 
juHT.  and  as  the  question  of  negligence  of  either  or  of  both  of 

the  parties  was  one  for  the  determination  of  the  jury,  their  verdict 
must  be  sustained  if  there  be  evidence  fairly  tending  to  prove  that 
there  was  not  the  exercise  of  due  care  by  the  employees  of  the  ap- 
pellant which  the  law  exacts  of  a  carrier  towards  passengers. 

The  evidence  for  the  appellee  shows  that  Sixto  Garcia  and  his 
son  Manuel,  a  boy  of  ten  years  of  age,  were  passengers  on  appellant's 
train  from  Longview  to  Marshall ;  that  the  train  was  a  freight  train 
having  a  car  in  which  passengers  rode ;  that  with  the  train  were 
four  car-loads  of  horses  which  Sixto  Garcia  was  taking  to  market ; 
and  that  on  the  way  from  Longview  to  Marshall  the  f aSier  and  son, 
and  another  boy  who  was  travelling  with  them,  stayed  in  the  pas- 
senger car,  the  two  boys  being  asleep  on  a  bed  which  the  conductor 
had  made  for  them,  until  they  arrived  at  Marshall. 

Sixto  Garcia  testified  that,  when  the  train  reached  Marshall,  the 
conductor  came  to  him  and  said  ^'  Marshall,  get  ready  to  get  off,  I 
am  just  eoing  to  pull  you  to  the  stock  yards,"  whereupon  he  aroused 
the  two  boys  ana  assisted  them  in  putting  on  their  clothes  and  get- 
ting ready,  and  that  in  a  moment  or  two  the  train  stopped;  tliat 
the  train  was  moving  very  slowly  when  the  conductor  spoke  to  him, 
and  that  as  soon  as  the  conductor  told  him  he  was  at  Marshall  and 
directed  him  to  get  ready  to  get  oflf,  the  conductor  took  his  light, 
went  out  of  the  car  and  got  oflf  while  the  train  was  still  moving 
slowly,  after  which  the  train  immediately  stopped ;  that  the  train 
again  moved  very  slowly  a  little  forward  and  asaiu  stopped,  and 
that  he  then  thought  from  what  the  conductor  liad  said  to  him, 
from  the  conductor  getting  off  of  the  train,  and  from  the  stopping 
of  the  train,  that  they  were  at  the  proper  place  for  him  and  tlie 
two  boys  to  leave  the  car,  at  which  time  there  was  no  employee 
of  the  appellant  on  the  car,  nor  any  light  in  it,  it  being  m  the 
ni^t. 

He  further  stated  that  after  the  car  stopped  the  second  time  he 
took  the  two  bovs  and  went  out  of  the  car  for  the  purpose  of  get- 
ting off ;  that  wnen  he  reached  the  platform  of  the  car  it  was  dark, 
and  neither  light  nor  any  one  to  aid  them  in  getting  off ;  that  he 
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looked  for  the  condnctor  or  Bome  other  person  and  could  see  no  one, 
and  that  he  then  steppM  on  the  car  ]UBt  in  front  of  him  for  the 
purpose  of  seeing  on  which  side  of  the  train  to  get  o£E,  and  to  see 
on  which  side  ox  the  train  the  stock  yards  were,  and  to  look  for 
some  employee  of  the  railway  company;  that  he  could  see  better 
from  the  ear  on  which  he  stepped  than  from  the  platform  of  the 
car  which  he  had  left;  that  when  he  stepped  on  the  car  in  front  of  that 
in  which  he  had  ridden,  both  of  the  boys  were  with  him,  one  on 
each  side  and  held  by  the  hand;  that  then,  without  any  warning, 
the  train  was  moved,  giving  a  very  severe  jerk  bv  which  he  was 
tlirown  forward  against  the  car  and  his  son  (Manuel)  thrown  under 
•  the  car,  which  ran  over  him,  crushing  one  of  his  arms  and  breaking 
one  of  his  legs. 

The  witness  further  stated  that  he  and  the  two  boys  were  stran- 
gers at  Marshall,  and  that  the  conductor  knew  that  fact,  and  that 
neither  he  nor  either  of  the  boys  knew  anything  about  the  relative 
sitaation  of  the  depot  and  stocK  yard. 

The  testimony  of  Manuel  Garcia  was  substantially  the  same  as 
that  of  his  father. 

From  the  conductor's  testimony  it  would  appear  that  Sixto  Garcia 
and  the  two  boys  were  expected  to  alight  at  the  place  on  the  main 
Shreveport  track,  where  it  was  intended  to  leave  the  cars  in  which 
the  horses  were.  Tlie  position  of  that  place  in  relation  to  the  place 
where  the  three  did  attempt  to  get  oif  is  not  shown. 

What  inferences  the  plaintiff  and  his  father  might  draw  from  the 
language  and  acts  of  the  conductor,  by  them  related,  was  a  question 
for  the  jury.  If,  from  the  language  used,  they  were  reasonably 
anthorized  to  believe  it  was  the  intention  of  the  conductor  that  they 
should  leave  the  car  when  it  stopped,  then  they  might  do  so,  if  not 
careless  in  the  manner  of  leaving,  without  being  guilty  of  contribu- 
tory negligence. 

The  car  was  moving  slowly  when  the  conductor  notified  the 
father  that  they  were  at  "  Marshall,"  the  terminus  of  their  journey 
on  that  car;  the  announcement  was  made  for  the  express  purpose  of 
having  them  to  get  ready  to  leave  the  car;  they  were  informed  that 
he  was  just  going  to  pull  them  to  the  stock  yards;  they  were  travel- 
ling with  and  for  the  purpose  of  taking  care  of  stock,  and  may  they 
not  have  been  authorized  to  believe  when  the  cars  stopped,  moved 
on  a  short  distance  and  stopped  again,  that  they  had  reached  the 
stock  yards,  and  that  it  was  intended  they  should  alight  t  The  jury 
in  effect  so  found,  and  we  are  not  prepared  to  say  as  matter  of 
law  that  their  finding  was  wrong. 

It  is  said  by  an  elementary  writer  of  recognized  ability,  "  that 
the  calling  of  the  name  of  a  station,  on  coming  to  a  calloq     out 
stop,  is  to  be  regarded  as  an  invitation  to  alight;  and  a  "^"^^^ 
passenger  who  on  such  summons  leaves  the  car,  taking  due  caution 
to  look  around  him  when  practicable,  may  recover  from  the  com- 
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pany  in  case  he  be  injared  by  ignorantlj  stepping  on  an  nnsnitable 

{>lace."  Wharton  on  Neghgence,  379,  650.  The  anthor  cites 
^ewis  V.  Railroad,  L.  R.  9  C.  P.  66,  and  Southern  R.  R.  v.  Ken- 
drick,  40  Miss.  384,  neither  of  which  are  accessible  to  ns  here,  as 
authority  for  the  proposition.  The  rule  seems  to  have  been  re- 
cognized in  C.  &  1.  Central  R.  R.  Co.  v.  Farrell,  31  Ind.  408. 

The  same  reasons  which  lead  to  the  adoption  of  the  above  rule 
would  perhaps  have  as  much  force  in  a  case  like  the  present  as  in 
one  in  wliich  the  name  of  the  station  is  called  after  the  train  has 
stopped,  but  in  either  case  it  presents  a  question  of  fact. 

The  question  seems  to  have  been  frequently  considered  by  the 
English  courts,  and  many  of  the  decisions  of  those  coui-ts  will  be  * 
found  collected  by  Mr.  Hutchinson  in  his  work  on  Cai'riers. 

To  the  cases  referred  to  we  have  not  access  here,  but  the  author, 
summing  up  the  result  of  these  decisions,  says,  "  from  which  the 
conclusion  to  be  drawn  is,  that  such  companies  must  be  extremely 
careful  not  to  mislead  their  passengers  into  the  belief  that  the  bait- 
ing of  a  train  at  a  station  is  meant  as  an  invitation  to  them  to 
alight,  when  it  is  not  so  intended;  and  that  if  the  conduct  of  tlie 
servant  engaged  in  its  management  is  such  as  may  reasonably  pro- 
duce that  impression,  and  the  passenger  so  understands  it,  and  in  the 
attempt  to  leave  the  coach  at  a  place  where  no  facilities  are  provid- 
ed for  his  doing  so,  and  whilst  in  the  exercise  of  due  diligence  in 
doing  so,  he  is  injured,  the  company  will  be  liable."  Hutchinson 
on  Carriers,  sec.  615. 

In  every  case,  all  the  facts  surrounding  it  should  be  looked  to, 
and  from  these  a  jury  must  determine  as  a  question  of  fact  whether 
the  passenger  is  authorized  to  believe  from  the  acts  or  words 
of  the  servants  of  the  carrier  that  it  is  intended  he  shall  alight 
from  a  car  at  a  given  time  and  place;  and  looking  to  all  the  facts 
in  this  case,  we  are  not  prepared  to  say  that  there  was  not  sufficient 
evidence  to  justify  the  jury  in  finding  that  the  apj>ellee  was  au- 
thorized to  believe  that  he  was  expected  to  alight  from  the  car  at 
the  time  and  place  at  which  he  attempted  to  do  so;  nor  can  we  say, 
looking  to  all  the  facts,  which,  under  the  verdict,  we  must  assume 
to  be  true,  that,  in  attempting  to  alight;  the  appellee  did  not  use 
such  care  as  a  prudent  person  under  like  circumstances  would  be 
expected  to  use. 

The  court  did  not  err  in  refusing  to  give  the  charges  referred  to 
in  the  eighth  assignment;  for  it  could  not  declare  as  matter  of  law 
that  it  was  not  negligence  in  the  conductor  of  the  train  to  absent 
himself  from  the  train  at  the  time  and  for  the  length  of  time  he 
was  shown  to  be  absent ;  and,  besides,  it  would  have  tended  to 
divert  the  minds  of  the  jury  from  other  matters  which  perhaps  had 
more  bearing  on  the  question  of  negligence  than  had  the  absence 
of  the  conductor. 

The  verdict  is  large,  but  the  injuries  received  were  of  the  most 
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eerions  character,  and  in  such  caste,  loathe  absence  of  some  fact 
tending  to  show  that  the' verdict  is  not.};he  result  of  the  honest  and 
deliberate  jadgment  of  the  jury  as  to  the  extent  of  injury  done  to 
the  party  complaining,  this  court  has  no  power  to  set  the  verdict  of 
a  jnry  aside. 

We  cannot  say  that  any  such  fact  appears  in  this  cause,  and  the 
jadgment  is  affirmed. 

Affirmed. 

See  note  to  case  of  Memphis,  etc.,  R.  R.  Co. «.  Stringfellow,  tupra. 


f 


Sullivan 


Obeooh  Railway  aio)  Kavigation  Oa 

« 

« 

(Advance  Case,  Oregon,    June  11,  1885.) 

The  plaintiff  brought  an  action  against  the  defendant,  a  railroad  company, 
to  recover  damages  for  an  injury  alleged  to  have  been  caused  by  the  plaintiff 
being  ejected  from  a  moving  train  of  defendant's,  by  the  conductor  thereof. 
The  fact  of  ejection  by  the  conductor  was  in  dispute.  To  prove  that  he  was 
ejected  by  the  conductor,  the  plaintiff  called  as  witnesses,  persons  who  came 
to  him  while  lying  on  the  ground  shortly  after  the  injury,  and  who  were 
allowed  to  testify,  against  objections,  that  he  the  plaintiff,  in  response  to 
witnessee'  questions  as  to  what  was  the  matter,  replied :  The  s —  of  a  b— 
pushed  me  off  or  thro  wed  me*  off:  I  am  not  sure  which/'  This  was'  two  or 
three  minutes  after  the  accident.  Held,  that  what  plaintiff  said  to  witnesses 
was  not  admissible, — ^not  as  part  of  the  ree  gesta,  because  the  plaintiff's  state- 
ment as  to  the  cause  of  his  removal  from  the  train  was  not  contemporaneous 
with  the  act  of  removal.  Statements  made  by  plaintiff  to  said  witnesses  as 
to  his  physical  condition  or  bodily  pain  would  have  been  admissible  as  part 
of  the  re$  geita. 

In  order  to  fasten  upon  a  railroad  company  liability  for  an  injury  caused 
by  the  wrongful  act  of  a  conductor,  it  is  necessary  to  prove  that  said  con- 
ductor was  the  servant  of  the  road  at  the  time,  and  if  the  train  belonged  to 
another  company  at  the  time  and  was  running  on  defendant's  roadbed  under 
a  contract  for  the  use  of  said  roadbed,  the  mere  fact  that  defendant  paid 
the  conductor  would  not  necessarily  make  him  its  servant. 

It  is  error  to  allow  punitive  damages  against  a  principal  for  the  imauthor- 
ized  wrongful  and  malicious  act  of  the  servant. 

« 

Appeal  from  Wasco  county. 

Gates  <b  Wilson  and  J,  E.  Atwater  for  respondents. 

Rufus  MaUory  and  F.  P.  Mays  for  appellants. 

Thatbb,  J. — This  appeal  is  from  a  judgnent  of  the  circuit  court 
for  the  county  of  Wasco,  rendered  in  favor  of  the  respondent  and 
against  the  appellant,  in  an  action  commenced  in  saia  faoh. 

court  by  die  former  against  the  latter  to  recover  damages  in  con- 
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sequence  of  hie  having  been  put  off  of  a  train  of  cars  alleged  by 
him  to  have  been  owned  and  operated  by  the  appellant  The  re- 
spondent alleged  in  his  complaint  in  saia  action  that  on  the  tenth 
day  of  October,  1883,  he  went  aboard  of  said  train  of  cars  at  Dalles 
City,  a  regular  station  on  the  line  of  appellant's  road,  for  the  pnr- 
]>08e  of  being  convej'ed  to  Portland,  and  that  the  conductor  there- 
of, after  the  cars  had  started  and  were  in  motion,  ejected  him 
therefrom,  by  reason  of  which  he  was  thrown  under  the  wheek  of 
the  cars,  and  had  his  right  foot  so  badly  crushed  that  it  had  to  be 
amputated.  The  language  of  the  allegation  of  the  complaint  re- 
ferred to  is  as  follows : 

'^  That  after  the  said  train  of  cars  had  gone  about  one-fourth  of 
a  mile  from  said  Dalles  City,  and  while  said  train  of  care  was 
rapidly  moving  along  its  said  i-ailway,  the  defendant,  by  its  agent 
and  employee,  who  had  then  control,  care,  conduct  of  said  tram  of 
cai-s  for  defendant,  carelessly,  negligently,  and  with  force,  ejected 
this  plaintiff  from  its  said  train  ox  care,  and  caused  him  to  fall 
from  said  care  to  the  ground  while  the  same  were  so  rapidly  mov- 
ing, and  by  reason  of  the  said  careless,  negligent,  and  wrongful 
acts  of  the  defendant,  the  plaintiff  was  thrown  under  the  wheels 
of  said  care,  which  cars  then  and  therc,  on  account  of  the  wrongful 
acts  of  the  defendant,  as  aforesaid,  ran  upon  and  over  the  plaintiff, 
and  crushed  and  wholly  destroyed  his  right  foot." 

The  amount  claimed,  of  general  and  special  damages,  was 
§50.000.  The  appellant  tooK  issue  respecting  ownerehip  and 
operation  of  said  train  of  care,  the  rejecting  the  respondent  there- 
from, and  the  damages  alleged  by  respondent  to  nave  been  sns- 
taincd.  It  also  set  up  in  its  answer  that  the  injury  received  was 
in  consequence  of  his  own  carelessness  and  negligence.  The  case 
was  tried  by  the  court,  and  a  jury  duly  impaneled.  It  appears 
from  the  bill  of  exceptions  that  the  controveray  at  tlie  trial  was 
mainly  as  to  whether  the  conductor  of  the  train  pushed  the  re- 
spondent off  the  care,  or  that  he  jumped  off  at  his  own  instance. 
The  respondent  testified  that  the  conductor  pushed  him  off  while 
the  care  were  in  motion;  the  conductor,  on  the  contrary,  denied 
that  he  touched  him  ;  testified  that  he  did  not  know  when  he  got 
off  the  cars ;  that  he  went  and  pulled  at  the  bell-rope,  and  when 
he  looked  around  the  respondent  was  off.  Another  witness  called 
by  appellant,  who  seems  to  have  been  a  passenger  aboard  the  train, 
testiiied  that  he  saw  the  whole  affair,  and  corroborated  the  testi- 
mony of  the  conductor;  stated  that  the  conductor  did  not  tonch 
respondent.  He  also  testified  that  the  respondent  jumped  off  the 
train.  The  jury  returned  a  verdict  for  the  respondent  and  against 
the  appellant  for  the  sum  of  $11,459,  upon  which  the  judgment 
appealed  from  was  entered.  The  questions  submitted  upon  the 
appeal  involve  the  competency  of  some  of  the  evidence  given  to 
the  jury  and  the  correctness  of  a  part  of  the  instructions  of  the 
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court  to  the  jury,  which  we  now  proceed  to  notice.  The  bill  of 
exceptions  also  shows  that  the  respondent  was  a  witness  in  his  own 
behalf ;  that  after  he  took  the  stand  and  was  sworn  he  stated  that 
he  went  aboard  the  train  of  cara  at  Dalles  City  on  the  tenth  day  of 
October,  1882 ;  the  train  was  bound  west ;  that  it  was  in  front  of 
the  Umatilla  House  where  he  went  onto  the  train ;  that  he  went 
aboard  of  it  for  the  purpose  of  going  to  Portland ;  that  the  train 
was  an  Oregon  Railway  &  Navigation  Company's  train,  engine 
Ifo.  89,  marked  "  O.  R.  &;  N.  Co. ;"  that  it  was  a  passenger  train  ; 
that  one  Garfield  was  the  conductor.  He  was  asked  by  his  counsel 
to  state  all  that  took  place  on  board  the  train  at  and  about  the 
time  he  received  the  alleged  injury.  In  answer  to  the  questions 
be  began  by  stating  that  he  got  on  the  train  in  front  of  the 
Umatilla  House  and  had  a  conversation  with  the  baggage-master, 
which  he  began  to  relate,  whereupon  the  appellant's  counsel 
objected  to  it,  but  the  court  oveiTulea  the  objection,  and  allowed 
tlie  respondent's  counsel  to  ask  the  witness  this  question  :  ^^  State 
what  you  said  to  the  baggage-master,  and  what  he  said  to  you." 
To  which  ruling  the  appellant's  counsel  excepted,  and  the  witness 
stated  in  answer  to  the  question  that  he  got  on  the  train  just  be- 
fore it  started;  that  he  asked  tlie  baggage-master  how  Garfield 
was  to  ride  with,  to  which  the  latter  answered,  "  I  guess  he  is  all 
riffht ;  if  he  makes  any  '  kick '  refer  him  to  me." 

xhis  evidence  was  clearly  inadmissible.  The  conversation  be- 
tween the  witness  and  the  baggage-master  was  wholly  coNwiuAnoHs 
incompetent,  but  a  majority  of  the  members  of  the  SSlT^'iiAsrai 
court  are  of  the  opinion  that  the  evidence  in  nowise  mcr^^lS- 
prejudiced  the  appellant ;  that  it  was  really  more  cal-  »»m»°jtt. 
ciliated  to  prejnaice  the  respondent's  case  than  to  benefit  it.  The 
witness  then  proceeded  to  narrate  the  circumstances  of  the  injury. 
He  testified  that  soon  after  the  train  started  Gai'field  came  out  of 
the  baggage-car  while  he  was  standing  on  the  platform  at  the  for- 
ward end  of  the  smoking-car.  A  man  namd  Clayton  was  with 
witness.  There  were  two  other  men  on  the  platform ;  the  passen- 
gers went  inside.  While  we  were  conversing  Garfield  came  out  of 
the  baggage-car,  and  I  spoke  to  him  for  a  ride  to  Portland,  as  a  favor 
from  a  railroad  man.  He  said,  "  I  don't  know  you,  and  don't 
want  to."  Clayton  handed  him  his  pass  while  we  were  talking. 
Garfield  said  to  me :   "  You  will  have  to  get  of  this  train ;  you 

can't  ride."     Witness  told  him,  "All  right ;  stop  this  d train 

and  he  would  get  ofi."  Witness  then  states  tliat  the  conductor 
palled  the  bell  two  or  three  times  to  stop  the  train,  but  it  did  not 
stop;  that  thereupon  the  conductor  pushed  him  off  the  train, 
whereby  he  received  the  injury  complained  of.  After  the  witness 
had  been  examined  he  called  Charles  Pool  as  a  witness,  who  tes- 
tified, among  other  things,  that  he  saw  the  train  pass  west,  and 
shortly  after  it  had  gone  lieard  some  one  cry  out,  "Oh,  say!  Oh, 
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say !"  Went  to  where  the  person  was  and  found  the  respondeDt, 
The  respondent's  counsel  tnen  asked  the  witness  tliis  (question: 
"  What  did  respondent  say?"  The  appellant's  counsel  objected  to 
the  question,  upon  the  grounds  tliat  tne  testimony  was  not  com. 
petent.  The  court  overruled  the  objection,  and  the  witness 
answered :  '^  I  asked  him  what  was  the  matter,  and  he  said,  ^  The 
son  of  a  bitch  pushed  me  off  or  throwed  me  off :  I  am  not  sure 
which.'  This  was  two  or  three  minutes  after  the  train  passed. 
The  train  stopped  just  as  it  came  through  the  cut-out  on  tlie  flat.'' 

The  respondent  then  called  two  other  witnesses  to  prove  same 
facts,  who  were  each  asked  some  questions,  which  were  objected 
to  by  appellant's  counsel  upon  the  same  grounds,  and  the  same 
ruling  was  made  by  the  court,  and  exception  taken.  One  of  the 
witnesses  answered  that  respondent  said  upon  the  occasion  referred 
to,  "  Garfield  pushed  me  off ;"  and  the  otiier,  "  that  he  had  been 
pushed  off  the  train."  This  testimony  was  calculated  to  influence 
the  verdict  of  the  jury,  and,  if  incompetent,  the  judgment  entci^ 
thereon  should  be  reversed.  Such  testimony  has  in  many  instances 
been  admitted  in  evidence,  and  courts  have  attempted  to  give 
reasons  for  holding  it  competent.  The  line  of  authorities  in  this 
country  which  maintain  its  admissibility  seems  to  have  commence 
with  the  case  of  Com.  v,  McPike,  3  Cush.  184.  The  courts  that 
have  followed  the  ruling  in  that  case  have  frequently  manifested  a 
sort  of  hesitancy  as  to  its  correctness,  but  have  concluded  tliat  such 
statements  were  a  part  of  the  res  gestcBj  and  been  content  to  place 
their  decisions  upon  that  ground. 

That  mode  of  disposing  of  important  questions  of  proof  in  such 
RESOB8TABOOH-  cases  Is  bccoming  quite  unsatisfactory.  Its  tendency 
cu88e"°™  ^^  has  been  to  overthrow  one  of  the  fixed  principles  of  the 
law,  that  the  best  evidence  which  the  nature  of  the  case  is  suscepti- 
ble of  shall  be  produced,  and  it  leads  to  uncertainty  and  doubt.  It 
is  veiy  easy  to  say  that  the  statements  and  declai-ations  of  a  partj 
who  has  received  an  injury,  made  after  its  occurrence,  as  to  how  it 
was  occasioned,  are  a  part  of  the  res  gestm^  but  extremely  diflicnlt 
to  explain  it,  and  many  times  wholly  impossible  to  point  out  anj 
nile  under  which  the  determination  has  been  arrived  at.  An  act 
may  sometimes  be  explained,  or  its  nature  and  quality  be  ascer- 
tained, by  an  accompanying  declaration  which  may  be  properly  re- 
garded as  a  part  of  the  transaction  in  which  it  occurred,  but  it  is 
never  the  act  itself,  nor  the  mere  evidence  of  it. 

If  a  party  were  to  be  set  upon  and  wounded,  his  narration  of  the 
circumstances  attending  the  affair,  or  declarations  as  to  who  in- 
flicted the  injury,  made  after  the  transaction  was  ended  and  his 
assailant  gone,  would  be  no  part  of  the  occurrence ;  it  could  only 
be  his  own  account  of  the  affair.  Kone  of  the  class  of  cases  re- 
ferred to  furnish  any  certain  test  as  to  when  such  declarations  may 
ha  given  in  evidence  as  a  part  of  Ihe  res  gestae.     It  is  said  in  some 
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of  them  that  they  mnst  have  been  made  at  the  time  the  act  trans- 
pired ;  but  in  otners,  that  a  considerable  time  may  elapse,  and  thej 
still  be  such  part ;  that  each  case  must  depend  upon  its  own  pecu- 
liar circumstances,  and  he  determined  by  the  exercise  of  a  sound 
judicial  discretion.  I  do  not  fully  understand  what  is  meant  by 
the  latter  expression.  If  it  is  intended  by  ^^  a  sound  judicial  dis- 
cretion" that  the  court  before  whom  the  trial  is  had  must  judge  as 
to  whether  the  transaction  was  continuing  when  the  declaration 
was  made,  or  had  ended  prior  thereto,  then  the  question  would  not 
differ  from  other  questions  regarding  the  admissibility  of  testi- 
mony ;  the  court  would  consider  the  facts  and  circumstances  sur- 
rounding the  afiair,  and  determine  therefrom  as  to  its  competency ; 
bnt  if,  on  the  other  hand,  it  is  to  be  understood  that  the  court  is  to 
decide  the  question  in  accordance  with  the  judge's  notions  as  to 
justice  of  the  particular  case,  then  it  is  afloat  without  any  chart  to 
direct  it.  Precedents,  under  that  view,  would  be  of  little  value,  as 
the  peculiar  circumstances  attending  each  transaction  would  be 
likely  to  vary  from  those  surrounding  others  of  a  like  character 
which  had  been  adjudicated  upon  suflSciently  to  authorize  a  differ- 
ent holding.  Such  theory  necessarily  abrogates  any  law  upon  the 
subject ;  as  law  is,  as  a  rule,  applicable  to  a  class  of  cases  which  are 
alike  in  principle. 

The  question  is  too  important  to  be  left  to  such  uncertainty,  and 
there  is  no  occasion  for  leaving  it  to  be  determined  by  vague  specu- 
lation.    The  authorities  upon  the  subject  are  quite  numerous,  and 
are  widely  different.     The  Massachusetts  cases,  with  the  exception 
of  the  one  referred  to,  have  generally  held  to  a  reasonable  and  con- 
sistent rule  upon  that  branch  of  evidence.     They  have  repudiated 
the  notion  that  the  admission  of  such  declarations  is  left  to  the  dis- 
cretion of  the  presiding  judge,  and  admit  them  only  when  they  are 
calculated  to  explain  the  character  and  quality  of  the  act,  and  are 
80  connected  with  it  as  to  derive  credit  trom  the  act  itself,  and  to 
constitute  one  transaction.    Lund  v.  Inhabitants  of  Tyngsborough, 
9  Cnsh.  41.    This  appears  to  me  to  be  as  liberal  a  rule  as  any  court 
can,  consistently  with  the  rules  of  evidence,  sanction,  and  I  think 
it  very  doubtful  whether  our  courts,  under  certain  provisions  of 
our  statute,  would  have  any  right  to  permit  the  introduction  of 
declarations  of  parties  as  evidence  except  under  the  condition  of 
circumstances  above  referred  to.     Section  672,  Civil  Code,  pro- 
vides that  a  witness  can  be  heard  only  upon  oath  or  aflSrmation, 
and  he  can  testify  of  those  facts  only  wliich  he  knows  of  his  own 
knowledge ;  that  ie,  which  are  derived  from  his  own  perceptions, 
except  in  those  few  express  cases  in  which  his  (fpinions  or  infer- 
ences, or  the  declarations  of  others,  are  admissible.    And  section 
676,  Id.,  provides  that  where  the  declaration,  act,  or  omission  forma 
part  of  a  transaction,  which  is  itself  the  fact  in  dispute,  or  evidence 
of  that  fact,  snch  declaration,  act,  or  omission  is  evidence  as  part 
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of  the  transaction.  These  provisions  of  the  statute  are  declaratorj 
of  the  law  upon  the  subject,  and  are  binding  upon  the  court;  tLey 
limit  the  rignt  of  a  party,  in  the  introduction  of  that  character  of 
testimony,  to  those  cases  where  the  declaration-  forms  part  of  the 
transaction  which  is  in  dispute,  and  provides  that  it  is  evidence  as 
part  of  it. 

This  statute  undoubtedly  lays  down  the  rule  as  broadly  as  many 
of  the  decisions  of  the  court  have  done,  especially  some  of  the  later 
ones.  See  Waldele  v.  New  York  C.  &  H.  R.  R.  Co.  95,  N.  Y. 
274,  and  People  v.  Ah  Lee,  60  Cal.  85 ;  but  many  others  Lave 

fone  a  most  surprising  length  beyond  it.     Among  them  is  that  in 
nsurance  Co.  v.  Mosley,  8  Wall.  397.     That  decision  and  all  of  a 
kindred  nature  cannot,  in  my  opinion,  be  maintained  withont  do- 
ing violence  to  the  law  of  evidence.     It  cannot  be  established  by 
any  system  of  logic  that  can  be  employed,  that  the  statements  and 
declarations  of  a  party  to  a  transaction,  made  after  it  has  ended, 
are  a  part  of  it.     It  would  be  a  moral  impossibility.    Take  the 
case  under  consideration  as  an  example.     The  respondent  went 
onto  the  appellant's  train  of  cars  at  the  Dalles,  and  desired  to  be 
carried  to  JPortland  without  paying  fare.     The  appellant's  con- 
ductor refused  to  carry  him  upon  such  terms.     After  the  train 
started,  and  had  gone  a  short  distance,  tlie  respondent  is  found  off 
the  train,  upon  the  ground,  in  an  injured  condition,  and  he  alleged 
■as  a  cause  of  action  against    the  appellant   that  the  condnetor 
pushed  him  off.     The  appellant,  in  its  answer,  denies  that  the  con- 
ductor pushed  him  off,  and  avers  that  he  lumped  off.     This  is  the 
principal  issue  in  the  case.     The  affair,  whatever  it  was,  occurred 
aboard  the  train  of  cars ;  everything  that  transpired  between  the 
conductor  and  the  respondent  took  place  there,  and  ended  fully 
and  completely  when  tlie  respondent  left  the  cars,  whether  he  was 
pushed  off  or  jumped  off.     When  the  respondent  went  from  the 
cars  onto  the  ground  and  the  train  had  passed  on,  the  transaction 
between  him  and  the  conductor  was  as  effectuallv  terminated  as  it 
was  a  month  later.     In  a  very  few  minutes  aiter  the  train  had 
passed  the  spot  where  the  respondent  struck  the  ground,  three  per- 
sons were  attracted  towards  him,  and  naturally  inquired  how  he 
came  in  that  condition,  and  he  answered,  as  an  enraged  person 
would  be  likely  to  under  the  circumstances,  as  before  stat^,  and 
which  implicated  the  conductor  in  a  reckless  and  grievous  wrong  to 
him.     Had  the   respondent  complained  of  pain  and  suffering  it 
would  doubtless  have  been  competent  to  have  given  that  fact  in 
evidence  as  proof  of  his  injury;  but  to  prove  what  he  said  the  con- 
ductor did  in  order  to  attach  the  blame  to  the  latter,  and  in  his  ab- 
sence, is  a  distortion  of  the  rule  which  permits  the  declaration  of  a 
party  to  be  given  in  evidence.    How  can  this  statement  be  claimed 
to  have  been  a  part  of  the  transaction  between  the  respondent  and 
the  conductor  when  the  affair  was  at  an  end,  and  the  latter  partr 
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probably  a  mile  away  at  the  time  ?  I  am  unable  to  indorse  any 
such  view.  The  statement  of  the  respondent  at  the  time  referred 
to,  as  to  how  he  came  oflE  the  cars,  is  as  undbubtedly  hearsay  evi- 
dence as  any  narration  of  the  afiair  he  has  given  since  that  time. 
It  oocnrs  to  me  that  courts  at  nisiprius  would  have  but  little  dif- 
ficulty in  determining  when  the  statements  of  a  party  in  such  cases 
were  admissible  as  a  part  of  the  res  aestcBy  or  were  incompetent 
upon  the  grounds  that  they  were  only  hearsay,  if  they  would  con- 
eider  whetner  tlie  transaction  to  whicn  they  related  was  continuing 
when  they  were  made,  or  terminated  at  the  time,  and  make  that 
the  test  of  the  matter ;  and  I  believe  that  much  of  the  embarrass- 
ment they  labor  under  in  applying  the  rule  in  such  cases  has  arisen 
in  consequence  of  an  attempt  that  has  frequently  been  made  to 
stretch  the  res  gestcB  doctrine  to  an  unnatural  extent  in  order  to 
suit  some  supposed  meritorious  case,  and  which  has  led  to  the  great 
diversity  of  decisions  and  confusion  of  the  law  upon  that  subject. 

The  rule  is  very  properly  stated  in  Williams  v,  Bowdon,  31 
Tenn.  282,  in  the  following  language :  "  The  declarations  are  evi- 
dence because  they  are  part  of  tne  thing  doing ;  if,  therefore,  the 
thing  shall  have  been  done  and  concluded,  declarations  then  made 
are  not  evidence."  This  is  in  consonance  with  the  inile  as  declared 
in  the  provision  of  the  Oregon  statute  before  referred  to ;  but  the 
legislatures  of  some  of  the  other  States  have,  as  I  view  it,  author- 
ized its  extension.  It  is  declared  by  statute  in  the  State  of  Georgia 
that  ^'declarations  accompanying  an  act,  or  so  nearly  connected 
tlierewith  in  time  as  to  be  free  from  all  suspicion  of  device  or 
after-thought,  are  admissible  in  evidence  as  part  of  res  gestce.^^ 
Code  Ga.  1873,  §  3773.  Under  a  provision  of  that  character  a 
declaration  made  after  the  transaction  miglit  be  admissible ;  but 
the  rule  here  is  more  restricted,  and  the  declaration  was  improperly  ' 
admitted.  • 

This  disposes  of  the  case,  and  it  would  be  unnecessary  to  say 
anything  more  if  it  did  not  have  to  go  back  for  a  new  trial ;  but, 
as  it  has  to  take  that  course,  it  becomes  our  duty  to  pass  upon  other 
questions  assigned  as  error.  The  two  instructions  asked.  iHgTBDcmoim. 
for  by  the  appellant's  counsel,  viz.:  "  (1)  The  burden  of  SSSS^'owmST 
proving  that  the  train  belonged  to  the  defendant  is  on  s^-oftraih. 
the  plaintijBE ;  this  must  be  shown  by  proof,  and  if  not  proved  the 
defendant  is  entitled  to  a  verdict  whether  tlie  plaintiff  was  put  off 
the  train  or  not.  (2)  If  the  train  belonged  to  the  Northern  Pa- 
cific R.  R.  Co.,  the  mere  fact  that  the  conductor  was  paid  by  the 
Oregon  Railway  &  Navigation  Co.  would  not  be  sufficient  to 
charge  the  defendant  with  the  consequences  of  this  injury;" — were 
properly  denied  by  the  court.  The  ownership  of  the  train  was  not 
important ;  the  material  question  was,  which  of  the  two  companies 
was  Qsing  it  at  the  time.  If  it  were  being  run  by  the  appellant  in 
its  bualQess  at  the  time  the  affair  happened,  the  liability  would  at- 
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tach  to  that  company,  if  any  such  liability  were  created.  The  con- 
ductor may  have  been  tlie  servant  of  the  appellant  and  employed 
in  its  business,  although  the  train — that  is,  tlie  property  interest  in 
it — have  belonged  to  the  Northern  Pacific  R.  R.;  the  train  may 
liave  belonged  to  the  latter  company,  but  not  been  under  its  con- 
trol at  the  time. 

The  second  instruction  asked  for,  which  is  above  stated,  may  be 
true  as  an  abstract  proposition,  but  it  had  no  sufficient  relevancy  to 
the  case.  The  real  question  before  the  jury  was,  whose  servant 
was  the  conductor  when  the  afiair  took  place?  That  WHo6Bnv^in 
he  was  paid  wages  by  the  appellamt  was  some  evidence  «*»'«««^*»- 
that  he  was  its  servant  at  the  time,  and  proof  that  the  NortLem 
Pacific  R.  R.  Co.  owned  the  train,  doubtless  tended,  in  a  measure, 
to  show  that  it  had  the  management  and  control  of  it  when  the  oc- 
currence happened ;  but  the  question  was  not  of  such  a  nature  as 
to  require  the  proof  of  it  to  be  left  to  infei-ence.  The  railroad  was 
admitted  to  belong  to  the  appellant;  the  conductor  received  his 
pay  from  appellant,  and,  presumably,  the  train  was  at  the  time  be- 
ing used  in  the  appellant's  business.  In  order  to  rebut  this  pre- 
sumption the  appellant  should  have  proved  by  direct  testimony 
that  the  other  company  was  using  the  road-bed  and  running  the 
train  in  its  own  business  and  for  its  own  use.  If  the  appellant's 
counsel  had  asked  the  court  to  instruct  the  jury  that  "  if  the  train 
belonged  to  the  Northern  Pacific  R.  R.  Co.,  and,  at  the  time  of  the 
occurrence  of  the  affair,  was  in  the  use  and  employment  of  that 
company,  under  a  contract  for  the  temporary  use  of  the  appellant's 
road-bed,  the  mere  fact  that  the  conductor  was  paid  by  the  apjwl- 
lant  would  not  be  sufficient  to  charge  appellant  with  the  conse- 
quences of  the  injury,"  he  would  have  been  entitled  to  have  had 
it  given,  if  there  was  any  evidence  before  the  iury  tending  to 
prove  the  fact ;  but  in  its  present  form  it  is  too  mdefinite.  Be- 
sides, the  evidence  did  not  justify  the  instruction.  The  payment 
of  the  conductor  by  the  Oregon  Railway  &  Navigation  Co.  was 
not,  under  the  evidence,  "the  mere  fact"  showing  that  it  had  no 
further  connection  with  the  train  ;  there  was  the  other  fact  before 
the  juiy,  which  was  conceded,  to  wit,  that  said  last-named  company 
was  the  owner  and  proprietor  of  the  road  itself  at  the  time  the 
event  happened. 

The  court,  after  charging  the  jury  that  it  was  conceded  in  the 
case  that  just  previous  to  the  accident  the  respondent  was  on  board 
the  train  and  attempting  to  ride  to  Portland  thereon  without  pay- 
ing fare,  and  that,  under  those  circumstances,  the  agents  of  the 
company  had. a  right  to  put  him  off  if  he  refused  to  pay  such  fare, 
using  reasonable  care  and  caution  in  so  doing,  and  that  if,  in  pot- 
ting him  off  under  such  circumstances,  the  respondent  was  injured 
witnout  negligence  or  blame  upon  the  part  of  the  appellant,  then 
it  was  not  liable  for  such  injuiy ;  but  it  was  its  duty  to  first  stop 
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the  train,  and  then  put  tlie  respondent  oflf ;  and  if  the  appellant, 
throngh  its  agent,  put  the  respondent  o£E  while  the  train  -^ras  still 
in  motion,  and  thereby  causep  tlie  injuiy,  the  appellant  would  be 
liable  therefor;  and  that,  if  the  jury  found  that  the  injury  to  the 
respondent  was  caused  by  the  negligence  or  wilful  misconduct  of 
the  appellant,  committed  through  its  agent,  and  that  the  respond- 
ent did  not  contribute  to  it  by  his  own  negligence,  they  should 
find  for  the  respondent,  and  that  the  measure  of  damages  would 
be  (1)  for  the  expense  of  procuring  the  necessary  medical  attend- 
ance, to  an  amount  not  exceeding  $150 — the  sum  alleged  ;  (2)  for 
the  necessary  expense  of  securing  care  and  nursing,  to  an  amount 
not  exceeding  ^309 ;  (3)  for  bodily  suffering,  impaired  working 
capacity,  mutilation,  and  disfigurement  necessarily  resulting  from 
the  injury;  (4)  for  such  mental  suffering,  apprehension,  and 
anxiety  as  necessarily  result  from  the  iniury — proceeded  to  instruct 
them,  as  a  fifth  item  of  damages,  that  ii  they  should  find  from  the 
evidence  that  the  injury  was  malicious  and  wilful,  or  was  caused 
bv  gross  and  wanton  negligence,  amounting  to  a  total  disregard  of 
ail  social  obli^tions,  they  would  allow  such  sum  as  they  would 
deem  just  and  proper  by  way  of  punishment,  and  to  deter  others 
from  such  malicious,  and  grossly  and  wantonly  negligent,  acts  in 
the  future. 

This  last  instiTiction  was  excepted  to  by  the  appellant's  counsel, 
and  it  becomes  our  duty,  as  before  indicated,  to  consider  its  correct 
nes8.  It  has  in  many  instances  been  seriously  questioned  ptotpivb  dam-- 
whether  exemplary  or  punitive  damages  could  prop- 
erly be  allowed  in  any  private  action.  It  would  be 
extremely  difficult,  if  not  impossible,  to  give  any  good  reason  for 
such  allowance,  since  the  rule  giving  actual  damages  has  been  so 
liberally  construed ;  but,  however  that  may  be,  it  seems  to  have 
attached  itself  to  our  jurisprudence,  and  we  are  made  recipients 
of  its  benefits  and  compelled  to  endure  the  liardships  it  imposes. 
However,  I  am  opposed  to  extending  the  rule  to  cases  to  which  it 
was  never  intended  to  apply,  and  would  work  injustice  if  the  ap- 
plication were  enforced.  When  the  conduct  of  a  person  has  been 
wilfnl,  malicious  and  wanton,  or  reckless,  and  an  injury  has  re- 
sulted to  another  in  consequence  of  it,  a  jury  might,  with  a  semb- 
lance of  reason,  in  an  action  to  recover  damages  for  such  injury, 
assess  something  more  than  a  mere  compensatory  sum  therefor. 
That  course,  doubtless,  would  have  a  salutary  effect  in  two  respects : 
would  visit  the  wrong-doer  with  wholesome  punishment,  and  afford 
an  example  calculated  to  deter  others  from  the  commission  of  ma- 
levolent acts  ;  but  to  attempt  to  extend  the  doctrine  so  as  to  visit 
the  punishment  upon  innocent  parties,  is,  to  my  mind,  unreason- 
able and  unjust.  I  cannot  see  any  principle  upon  which  an  em- 
ployer, whether  a  natural  or  artificial  person,  can  be  made  liable 
for  the  acts  of  his  or  its  servant,  beyond  compensatory  damages, 


AOB8  POH  KJECT- 
ntO  PA8SBNOER 
CONSIDERED. 


400  SULLIVAN  V.   OREGON   RAILWAY  AND  NAVIGATION  CO. 

nnlesB  the  employer  directed  the  doing  of  the  act,  or  ratified  it 
after  it  was  done.  In  the  case  at  bar  the  railroad  compaiij  had 
been  gnilt}'  of  no  wanton  or  reckless^act  in  the  premises,  whatever 
its  conductor  may  have  done;  then  why  should  it  be  punished? 
It  is  made  liable  for  damages  by  the  acts  of  its  conductor,  by  rea- 
son of  the  duty  it  owes  to  the  public.  It  has  impliedly  stipulated 
to  observe  certain  duties  and  obligations — ^among  them  that  it  will 
transport  passengers  upon  its  train  of  cars  safely  and  with  i-eason- 
able  dispatch,  and  that  it  will  insure  them  proper  treatment  wLile 
ill  transit;  and  its  duty  and  obligation  may  be  violated  thi-ougli 
the  acts  of  its  employees.  The  act  of  the  conductor,  whether  it 
be  negligent,  malicious,  or  reckless,  will  efEect  such  violation  tlie 
same  in  the  one  case  as  in  the  other.  Should  the  conductor  wan- 
tonly and  ciTielly  mistreat  a  passenger,  the  company  is  made  liable, 
not  strictly  for  the  act  of  the  conductor,  but  for  the  reason  that 
the  company  has  failed  to  perform  the  duty  it  undertook,  and  the 
obligation  it  tacitly  agreed  to  observe. 

The  acts  of  the  conductor  in  the  present  case  may  have  been  so 
miilicious  and  reckless  as  to  indicate  a  depraved  mind,  and  if  such 
were  the  fact,  he  ought  to  be  punished  for  his  wickedness ;  but  by 
what  rule  of  consistency  can  that  punishment  be  inflicted  upon  the 
company  ?  It  did  not  obligate  itself  that  it  would  not  engage  the 
services  of  any  one  who  would  never  display  malice  or  exhibit 
recklessness,  and  it  should  not  be  made  answerable  for  the  sins  of 
the  conductor,  except  so  far  as  they  effected  a  breach  of  its  con- 
tract before  referrea  to.  It  is  claimed,  however,  in  the  decisions 
of  the  courts,  which  hold  that  a  railroad  company  is  liable  to  ex- 
emplary or  punitive  damages,  that  the  conductor  of  a  train  of  care 
is  pro  hoc  vice  to  be  regarded  the  company  itself ;  but  this  cer- 
tainly is  only  a  fiction  of  law.  The  fact  that  the  company  acts 
through  agents  in  the  transaction  of  its  business,  is  no  more  pecu- 
liar than  where  a  natural  person  transacts  his  business  throndi 
agents.  The  conductor  usually  has  no  pecuniary  interest  in  the 
company  beyond  the  stipend  he  receives  for  his  services ;  he  is  not 
punished  by  the  judgment  against  the  company,  whatever  may  be 
the  amount  of  it.  Corporations  acquire  their  vitality  by  subscrip- 
tion for  its  capital  stock.  In  this  State  one  half  thereof  must  be 
subscribed  beiore  it  is  allowed  to  engage  in  the  business  proposed 
in  its  articles,  then  the  stockholders  have  a  meeting,  and  cliooee 
directors,  who  thereafter  manage  its  affaira.  The  pecuniary  inter- 
est, the  real  substance  of  the  corporation,  is  represented  by  its 
stock*;  its  entire  assets  belong  to  tne  owner  of  the  stock.  They 
They  may  be  persons  in  moderate  circumstances,  who  have  invested 
their  surplus  earnings  in  the  purchase  of  the  stock,  relying  upon 
dividends  to  be  realized  therefrom.  It  is  the  stockholders  who  are 
aflEected  injuriously  by  a  judgment  against  the  corporation,  and 
who  are  punished  when  exemplary  damages  are  awarded  in  the 
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action,  and,  if  there  is  any  justice  in  a  rule  which  allows  it  in  such 
a  case,  I  am  apprehensive  tliat  I  shall  never  be  able  to  discover  it. 
Different  views  are  entertained  upon  the  question  by  courts  in  the 
different  States,  and,  while  those  of  quite  a  number  of  them  have 
held  that  such  damages  were  allowable  against  a  corporation  for 
the  acts  of  its  agents,  yet  those  of  a  very  respectable  number  of 
the  other  of  the  States  have  maintained  to  the  contrary.  I  think 
the  rule  upon  the  subject  laid  down  in  Cleghorn  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  56  N.  Y.  44,  the  correct  one,  which  makes 
the  master  liable  for  such  damages  when  he  is  chargeable  with 
gross  neglect  in  the  employment  or  retention  in  his  services  of  an 
incompetent  servant,  knowing  at  the  time  of  his  unsuitability,  or 
that  he  authorized  or  ratified  the  act  of  the  servant  in  the  particu- 
lar case.  The  question  as  to  whether  the  complaint  is  sufficient  to 
permit  the  recovery  of  that  character  of  damages  in  the  case  need 
not,  under  the  view  taken  of  the  last  point,  be  decided.  It  will 
not  be  amiss,  however,  to  suggest  that,  in  order  to  recover  exem- 
plary damages  in  any  case,  it  must  appear  from  the  complaint, 
either  by  direct  averment  or  from  necessary  inference,  that  the  act 
occasioning  the  damages  was  done  maliciously,  or  was  the  result  of 
the  wilfal  misconduct  of  the  defendant,  or  that  reckless  indiffer- 
ence to  the  rights  of  others  which  is  equivalent  to  an  intentional 
violation  of  them. 

The  judgment  appealed  from  is  reversed,  and  the  case  remanded 
to  the  court  below  for  a  new  trial. 

LoBD,  J.,  concurs,  except  as  to  the  last  point  discussed. 

Waldo,  C.  J.,  dissented. 

Punitive  Damages — Corporations. — There  is  a  conflict  of  authority  as  to 
whether  punitive  damages  may  be  allowed  against  a  corporation  for  the 
grossly  negligent  or  wanton  act  of  its  servant,  when  the  corporation  was  in 
no  wise  responsible  for  the  act.  The  New  York  rule  on  the  subject  is  con- 
tained in  the  following  extract  from  the  case  of  Cleghorn  v.  New  York  Cent, 
etc.,  R  R.  Co.,  56  N.  Y.  44:  **For  the  purposes  of  the  case,  the  following 
mle  may  be  laid  down  as  fairly  deducible  from  the  authorities,  viz. :  For  in- 
juries by  the  negligence  of  a  servant  while  engaged  in  the  business  of  the 
master,  within  the  scope  of  his  employment,  tm  latter  is  liable  for  compen- 
satory damages;  but  for  such  negligence,  however  gross  or  culpable,  he  is 
not  liable  to  be  punished  in  punitive  damages  unless  he  is  also  chargeable 
with  gross  misconduct.  Such  misconduct  may  be  established  by  showing  that 
the  act  of  the  servant  was  authorized  or  ratified,  or  that  the  master  employed 
or  retained  the  servant,  knowing  that  he  was  incompetent,  or,  from  bad 
habits,  unfit  for  the  position  he  occupied.  Something  more  than  ordinary 
negligence  is  requisite:  it  must  be  reckless  and  of  a  criminal  nature,  and 
clearly  established.  Corporations  may  incur  this  liability  as  well  as  private 
persons.  If  a  railroad  company,  for  instance,  knowingly  and  wantonly  em- 
ploys a  drunken  engineer,  or  switchman,  or  retains  one  after  knowledge  of 
his  habite  is  clearly  oroueht  home  to  the  company,  or  to  a  superintending 
agent  authorized  to  employ  and  discharge  him,  and  injury  occurs  by  reason 
of  such  habits,  the  company  may  and  ought  to  be  amenable  to  the  severest 
rule  of  damages;  but  I  am  not  aware  of  any  principle  which  permits  a  jury 
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to  award  exemplary  damages  in  a  case  which  does  not  come  up  to  this  stand- 
ard, or  to  graduate  the  amount  of  damages  by  their  views  of  the  propriety  of 
the  conduct  of  the  defendant,  unless  such  conduct  is  of  the  character  before 
specified."  This  rule  is  followed  in  the  principal  case.  See  also  the  follow- 
ing cases  in  accord  with  the  New  York  case :  Craker  «.  Chicago,  etc,  R.  R. 
Co.,  86  Wis.  657;  The  Amiable  Nancy,  3  Wheat.  546;  Hagan  v.  ProTidence, 
etc.,  R.  R.  Co.,  3  R.  L  88;  Wardrobe  «.  California  Stage  Co.,  7  Cal.  118; 
Mendelsohn  «.  Anaheim  Lighter  Co.,  40  Cal.  657 ;  Keene  t.  Lizardi  et  al^  8  Lu 
Rep.  O.  S.  32 ;  Boulard  v.  Calhoun,  13  La.  Ann.  445 ;  Hill  v.  New  Orleans,  etc., 
R.  R.  Co.,  11  Ibid.  292;  Nashville,  etc.,  R.  R.  Co.  v.  Stames,  9  Heisk.  Tenn. 
52;  Milwaukee,  etc.,  R.  R.  Co.  t>.  Finney,  10  Wis.  388;  Turner  e.  Railroad 
Co.,  34  Cal.  594;  McKcon  v.  Citizens- R.  R.  Co.,  42  Mo.  79;  Ackerson  f. 
Erie  R,  R.  Co.,  32  N.  J.  L.  254;  Detroit  Daily  Post  Co.  v.  McArthur,  16  Mich. 
446;  Great  Western  R.  R.  Co.  v.  Miller,  19  Mich.  205;  Jones  v.  Burgett,  46 
Tex.  272.  The  cases  all  go  on  the  theory  that  the  principal  cannot  be  pun- 
ished for  the  wickedness  or  malice  of  an  agent.  In  Uie  case  of  Hagan  v.  Pro- 
vidence, etc.,  R.  R.  Co.,  supra^  the  court  point  out  very  pertinently  that,  in 
as  far  as  punitive  damages  are  inflicted  in  the  interests  of  society  to  reditu 
the  wrong  it  has  suffered  by  reason  of  the  wanton  or  malicious  act,  the  prin- 
cipal is  as  much  injured  by  the  criminality  of  the  act  as  any  other  member  of 
society. 

Corporations  Held  Liable  in  Punitive  Damages  for  the  Unauthorized  and 
Unratified  Wanton  or  Grossly  Negligent  Acts  of  their  Servants.~In  alarge 
number  of  cases,  however,  it  is  held,  contrary  to  the  principle  of  the  esses 
above  cited,  that  a  corporation  is  liable  in  punitive  damages  for  the  wrong- 
ful act  of  a  servant,  in  cases  where  punitive  damages  could  be  recoYered 
against  the  servant.  Perhaps  the  leading  case  in  support  of  this  view  is  God- 
dard  v.  Grand  Trunk  Railway,  57  Me.  202.  Part  of  the  opinion  of  the  oourt 
in  that  case  is  quoted  at  length  as  presenting  the  arguments  in  favor  of  the 
view.  '*  We  confess  it  seems  to  us  that  there  is  no  class  of  cases  where  the 
doctrine  of  exemplary  damages  can  be  more  beneficially  applied  than  to  rail- 
road corporations  in  their  capacity  of  common  carriers  of  passengers :  it  might 
as  well  not  be  applied  to  them  at  all  as  to  limit  its  application  to  cases  wbeie 
the  servant  is  directly  or  impliedly  commanded  by  the  corporation  to  maltrest 
and  insult  a  passenger,  or  to  cases  where  such  an  act  is  mrectly  or  impliedlr 
ratified ;  for  no  such  cases  will  ever  occur.  A  corporation  is  an  imagiBarj 
being.  It  has  no  mind  but  the  mind  of  its  servants;  it  has  no  voice  but  the 
voice  of  its  servants;  and  it  has  no  hands  with  which  to  act  but  the  hands  of 
its  servants.  All  its  schemes  of  mischief,  as  well  as  its  schemes  of  public  en- 
terprise, are  conceived  by  human  minds  and  executed  by  human  hands;  and 
these  minds  and  hands  are  its  servants^  minds  and  hands.  All  attempts, 
therefore,  to  distinguish  between  the  guilt  of  the  servant  and  the  guilt  of  the 
corporation;  or  the  malice  of  the  servant  and  the  malice  of  the  corporation; 
or  the  punishment  of  the  servant  and  the  punishment  of  the  corporation,  is 
sheer  nonsense ;  and  only  tends  to  confuse  the  mind  and  confound  the  judg- 
ment. Neither  guilt,  malice,  nor  suffering  is  predicable  of  this  ideal  existence 
called  a  corporation.  And  yet  under  cover  of  its  name  and  authority  there 
is  in  fact  as  much  wickedness,  and  as  much  that  is  deserving  of  punishment^ 
as  can  be  found  anywhere  else.  And  since  these  ideal  existences  can  neither 
be  hung,  imprisoned,  whipped,  or  put  in  the  stocks, — since,  in  fact,  no  cor- 
rective influence  can  be  brought  to  bear  upon  them  except  pecuniary  loss,— it 
does  seem  to  us  that  the  doctrine  of  exemplary  damages  is  more  beneficial  in 
its  application  to  them  than  in  its  application  to  natural  persons.  If  those 
who  arc  in  the  habit  of  thinking  that  it  is  a  terrible  hardship  to  punish  sn 
innocent  corporation  for  the  wickedness  of  its  agents  and  servants  will  for  s 
moment  reflect  upon  the  absurdity  of  their  own  thoughts,  their  anxiety  ^U 
be  cured.     Careful  engineers  can  be  selected  who  will  not  nm  their  trains 
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into  open  draws;  and  careful  baggage  men  can  be  secured  who  will  not 
handle  and  smash  trunks  and  bandboxes,  as  is  now  the  universal  custom; 
and  conductors  and  brakemen  can  be  had  who  will  not  assault  and  insult 
passengers;  and  if  the  courts  will  only  let  the  verdicts  of  upright  and  intel- 
ligent juries  alone,  and  let  the  doctrine  of  exemplary  damages  have  its  legiti- 
mate influence,  we  predict  these  great  and  growing  evils  will  be  very  much 
lessened,  if  not  entirely  cured."  In  New  Orleans,  etc.,  R.  R.  Co.  v,  Bailey, 
40  Miss.  895,  which  supports  the  doctrine  of  the  Maine  case,  the  court  base 
their  opinion  on  the  theory  that  the  doctrine  of  *  *  respondent  superior  "  not 
only  makes  the  act  of  the  servant  that  of  the  master,  but  also  transfers  the 
motive  of  the  servant  to  the  master.  The  Maine  court  probably  had  the  same 
idea  in  mind  when  it  said  that  a  corporation  has  no  mind  or  voice  or  hand 
bat  those  of  its  servants. 

The  following  cases  support  the  doctrine  of  the  Maine  case.  They  are  all 
cases  where  the  corporation  was  punished  with  punitive  damages  for  the  act 
of  its  servant  where  no  moral  responsibility  for  the  act  rested  on  the  corpo- 
ration— where  the  act  was  unauthorized  and  unratified,  and  the  company  was 
in  nowise  negligent  in  its  selection  or  retention  of  the  servant:  Atlantic  & 
Great  Western  K.  R.  Co.  v.  Dunn,  19  Ohio  St.  162;  Quigley  «.  Central  Pacific 
R  R.  Co.,  11  Nev.  350;  Baltimore,  etc.,  R.  R.  Co.  v,  Blocher,  27  Md.  277; 
Jeffersonville  R.  R.  Co.  v,  Rogers,  28  Ind.  1;  38  Ind.  116;  Perkins  o.  Mo., 
K.  &.  T.  R.  R.  Co.,  55  Mo.  201 ;  Maleek  «.  Tower  Grove;  etc.,  R.  R,  Co.,  57 
Mo.  17;  Doss  «.  Missouri,  Kansas  &  Texas  R.  R.  Co.,  5  9  Mo.  27;  Chicago, 
etc.,  R.  R  Co.  ©.  Burke,  53  Miss.  200;  Western  Union  Tel.  Co.  v.  Eyser,  2 
Colo.  142;  New  Orleans,  etc.,  R.  R.  Co.  «.  Bailey,  40  Miss.  895;  Graham  v. 
Pacific  R.  R  Co.,  66  Mo.  536;  Evans  v.  St.  Louis,  etc.,  R.R  Co.,  11  Mo.  App. 
463:  Gasway 9.  Atlanta,  etc.,  R.  R.  Co.,  58  Ga.  216.  See,  also,  Milwaukee,  etc., 
R.  R.  Co.  V.  Arms  et  oL,^  91  U.  S.  489;  Chicago,  etc.,  R  R  Co.  v.  Bryan,  90 
111.  126. 

In  Kentucky,  by  statute,  in  actions  against  a  railroad  company  for  the 
killing  of  a  person  by  the  railway  or  its  servants,  punitive  damages  are 
allowed,  where  the  act  resulting  in  the  killing  was  wilful.  Jacobs  «.  Louis- 
ville, etc.,  R  R,  10  Bush.  (Ky.)  263;  Louisville,  etc.,  R  R.  Co.  «.  Mahony 
Adm'x,  7  Bush.  (Ky.)  235;  Bowler  «.  Lane,  3  Mete.  (Ky.)  311.  See,  also, 
Haley  v.  Mobile,  etc.,  R  R  Co.,  7  Bax.  (Tenn.)  239. 

In  Illinois  it  is  apparently  held  that  a  corporation  is  liable  in  punitive 
damages  for  the  wanton  and  wilful  act  of  its  servant,  but  not  for  the  ser- 
vant's negligent  act,  however  grossly  negligent  it  may  be.  Illinois  Cent. 
R  R  Co.  V,  Hammer,  72  Dl.  347;  Singer  Mfg.  Co.  tJ.  Holdfodt,  86  Rl.  455. 

An  examination  of  the  reasoning  quoted  above  from  the  case  of  Goddard 
«.  Grand  Trunk  Railway  will,  it  is  thought,  show  it  to  be  unsatisfactory. 
The  idea  that  a  corporation  cannot  act  except  through  its  agents,  and  that 
therefore  the  acts  of  the  agents  are  the  acts  of  the  corporation,  is  not  sound. 
The  corporation  can  act  by  itself  (Morawetz  Corp.  s.  33  et  9eq,;  see,  also, 
dissenting  opinion  of  Tapley,  57  Me.  228,  241) ;  and  there  is  no  more  reason 
for  identifying  it  with  its  servants  in  the  manner  suggested  by  the  court  than 
there  is  for  identifying  any  other  principal  with  its  agents  or  servants.  It  is 
true  that  acts  done  by  an  agent  or  servant  authorized  or  ratified  by  the  master 
are  to  be  regarded  in  a  legal  sense  as  the  acts  of  the  master.  Again,  tortious 
acta  of  a  servant,  done  while  acting  within  the  scope  of  his  employment, 
involves  liability  on  the  part  of  the  master,  though  not  authorized  or  ratified 
by  him.  This  is  probably  on  the  theory  that  public  policy  requires  the  master 
to  be  held  liable  for  the  act  of  his  servant,  and  not  on  any  theory  of  identifi- 
cation of  master  and  servant.  Sharrod  v.  London,  etc.,  R.  R  Co.,  4  Exch. 
580.  But  assuming  that  there  is  this  identification  of  master  and  servant  in 
regard  to  all  acts  done  by  the  servant  while  acting  within  the  scope  of  his 
employment,  is  it  anything  more  than  a  mere  legal  fiction  created  in  order  to 
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explain  a  liabilifcy  on  the  part  of  the  master  which  it  is  the  policy  of  the  law 
to  impose?  It  would  seem  clearly  not;  otherwise  if  the  act  of  the  seryant 
were  criminal  the  master  would  be  punishable  for  the  crime.  If  this  theory 
of  identification  of  master  and  servant  is  a  mere  legal  fiction,  then  all  tech- 
nical legal  arguments  to  be  derived  from  it  in  support  of  the  theory  of  the 
liability  of  the  master  for  punitive  damages  fall  to  the  sround.  For,  in  order 
that  the  theory  of  identification  may  apply,  the  identification  must  be  actual 
and  real,  and  not  a  mere  legal  fiction.  The  only  argument  which  can  be 
derived  from  the  theory  of  identification  of  master  and  servant  is  one  grounded 
on  public  policy, — that  the  law  has  seen  fit,  from  motives  of  policy,  to  identify 
the  master  with  the  servant  as  to  tortious  acts  done  in  the  scope  of  his  em- 
ployment; that  policy,  also,  demands  that  this  fiction  of  identification  be 
gushed  far  enough  to  make  the  master  liable  for  punitive  damages  for  acts 
one  by  a  servant  within  the  scope  of  his  employment,  and  for  which  the 
servant  would  be  liable  in  punitive  damages.  It  may  well  be  that  when  the 
master  is  in  any  way  at  fault  for  the  wanton  or  grossly  negligent  act  of  the 
servant — as  when  he  knowingly  employs  or  retains  a  drunken  or  incompetent 
servant — public  policy  demands  that  he  should  be  amerced  in  punitive  as 
well  as  compensatory  damages  for  the  act  of  his  servant.  Indeed,  this  was 
admitted  in  the  case  of  Cleghorn  «.  New  York  Cent.  R.  R.,  supra.  But  that 
a  master  should  in  any  case  be  punished  for  the  wickedness  or  carelessness  of 
another,  he  not  being  at  fault  himself  in  the  slightest  degree,  is  simply  mon- 
strous. For  an  able  refutation  of  the  reasoning  of  the  court  in  Goddard  «. 
Grand  Trunk  R.  R.,  see  the  dissenting  opinion  of  Tapley,  J. 

Exemplary  Damages  for  Compensation,  not  Punishment,  may  be  awarded 
against  a  Corporation. — In  States  where  exemplary  damages  are  allowed,  on 
the  theory  of  a  more  liberal  scale  of  compensation,  and  not  on  the  theory  of 
punishment,  there  is  perhaps  less  reason  to  question  the  propriety  of  allowing 
exemplary  damages  against  a  master  for  the  acts  of  his  servant.  Hawes  «. 
Enowlcs,  114  Mass.  518.  See,  also,  Hopkins  v.  Atlantic  &  St.  Lawrence  R.  R. 
Co.,  86  N.  H.  9. 

Ratification  by  a  Corporation  of  Acts  of  Servants  Punishable  with  Punitive 
Damages  makes  the  Corporation  Liable  in  Punitive  Damages.- -It  is  gener- 
ally held  that  where  the  servants  of  a  corporation  have  committed  a  tort 
punishable  with  punitive  damages,  the  corporation  may,  by  ratification  of 
such  act,  make  itself  liable  in  punitive  damages.  Nashville,  etc.,  R.  R.  Co. 
V.  Stames,  9  Heisk.  (Tenn.)  52;  Milwaukee,  etc.,  R.  R.  Co.  «.  Finney,  10  Wis. 
888;  Illinois  Cent.  R.  R.  Co.  d.  Hammer,  72  111.  347;  Craker  «.  Chicago,  etc., 
R.  R.  Co.,  86  Wis.  657;  Bass  ®.  Chicago,  etc.,  R.  R.  Co..  42  Wis.  654. 

Retention  of  the  Servant  who  committed  the  Wrongful  Act,  and  Espec- 
ially his  Promotion,  are  Evidence  of  Ratification. — Retention  of  the  employee 
who  was  guilty  of  the  wanton  or  grossly  negligent  act,  and  especially  his  pro- 
motion by  the  company  after  it  knew  of  such  act,  are  evidence  of  such  a 
ratification  of  his  act  as  will  make  the  company  liable  for  punitive  damages. 
Bass  V.  Chicago,  etc.,  R.  R,  42  Wis.  654;  Goddard  i>.  Grand  Trunk  R.  R.  Co., 
57  Me.  202;  Perkins  v.  Missouri,  Kan.  &  Tex.  R.  R.  Co.,  55  Mo.  201.  But, 
contra^  see  Edelman  v.  St.  Louis  Transfer  Co.,  3  Mo.  App.  503. 

IVIuniclpal  Corporations  not  Liable  in  Punitive  Damages. — ^A  municipal 
corporation  is  not  liable  in  exemplary  damages  for  the  wanton  or  malicious 
act  of  its  servant.  Chicago  v.  Jones,  66  lO.  849;  Chicago  v.  Langiaea,  52 
111.  256. 
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South  Aim  Kobth  At.ahava  R.  B.  Oa 

V. 

SOHAUFLEB. 

(75  Aldbamaj  186.) 

Where,  in  an  action  by  a  passenger  against  a  railroad  company,  to  recover 
damages  for  personal  injuries,  the  complaint  alleges  that  the  plaintiff  *\  was 
compelled  and  forced  by  the  agents  of  said  defendant  to  get  off  defendants 
train  while  in  motion,  and  before  said  train  had  reached  the  usual  place  at 
the  depot,  ^'  and  that  injuries  sustained  by  him  were  produced  by  the  negli- 
gence of  defendant's  agents  **in  compelling  and  forcing'^  him  to  get  off  the 
train,  the  gravamen  of  the  action  is  the  alleged  force,  and  if  not  sustained  by 
evidence  merely ;  that,  when  the  train  was  approaching  the  platform  at  the 
depot,  the  conductor  came  towards  him  in  the  car,  crying  out  the  name  of 
the  station,  and  saying,  ^*  We  have  got  no  time,  hurry  up,"  and  that  this  was 
repeated  by  the  conductor  several  times  while  the  plamtiff  was  making  his 
egress  from  the  car,  and  before  he  stepped  from  the  moving  train;  such 
words  not  being  susceptible  of  a  construction  which  would  impute  to  the 
conductor  any  purpose  to  force  or  compel  the  plaintiff  to  prematurely  alight 
from  the  train,  or  to  put  himself  in  the  slightest  peril  in  leaving  it. 

A  passenger  on  a  railroad  train,  who,  encumbered  with  hand-baggage, 
steps  from  the  train  on  a  dark  night,  while  it  is  moving  at  the  rate  of  six  or 
eight  miles  per  hour,  before  it  has  reached  the  platform  of  a  regular  station, 
at  which  he  was  to.get  off,  and  with  the  locality  of  which  he  is  acquainted, 
against  the  advice  of  the  conductor,  and  without  reason  to  believe  that  the 
train  would  not  stop,  as  usual,  at  the  platform,  is  guilty  of  contributory 
negli^nce,  which  bars  him  from  recovering  damages  for  personal  injuries 
sustained  in  stepping  from  the  train. 

Where  an  adult  passenger  leaves  a  moving  train  under  the  advice  or  direc- 
tion of  the  conductor  in  charge  of  the  train,  and,  in  leaving  the  train, 
receives  personal  injuries,  it  seems  to  be  settled  by  the  authorities,  that  such 
advice  or  direction,  though  plain  and  unambiguous,  cannot  be  held  to 
excuse  an  act  of  negligence  on  the  part  of  the  passenger,  which  is  so  opposed 
to  common  prudence  as  to  make  it  an  obvious  act  of  recklessness  or  folly. 

It  seems  also  to  be  settled  by  the  authorities,  that  if,  in  such  case,  the  act 
advised  to  be  done  is  one,  in  the  doing  of  which  the  danger  would  not  be 
apparent  to  a  person  of  reasonable  prudence,  and  the  passenger  acts  under 
the  influence  of  such  advice,  given  by  the  conductor  or  manager  in  the 
line  of  his  ordinary  duties,  it  becomes  the  province  of  the  jury  to  say  how  far 
the  plaintiff's  negligence  may  be  excused. 

Appeal  from  Cullman  Circuit  Court. 

Tried  before  Hon.  LeEoy  F.  Box. 

This  was  an  action  by  Charles  Schanfler  against  the  Sonth  & 
North  Alabama  E.  R.  Co.,  a  domestic  corporation,  to  recover  dam- 
ages for  personal  injuries  sustained  by  him  while  a  passenger  on 
the  defendant's  train.  The  defendant's  pleas  are  not  set  out  m  the 
record,  but  the  judgment  entry  recites  that  the  cause  was  tried  on 
issues  joined  on  the  plea  of  not  guilty  and  on  a  "  special  plea  of 
contributory   negligence."     The  trial   resulted  in  a  verdict  and 
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judgment  for  the  plaintiflE;  and  from  the  judgment  rendered  the 
defendant  took  this  appeal.  The  facts  disclosed  by  the  evidence, 
so  far  as  necessary  to  an  understanding  of  the  points  decided,  are 
sufficiently  stated  in  the  opinion.  The  first  and  fifth  charges  re- 
ferred to  in  the  opinion,  as  having  been  requested  by  the  defendant, 
and  refused  by  the  court,  are  as  follows :  1.  "  If  the  jnir  believe 
the  evidence,  they  will  find  for  the  defendant"  6.  ''The  conrt 
charges  the  jury,  that  if  they  believe  from  the  evidence,  tliat  the 
plaintiff,  Schanner,  was  not  forced  and  compelled  to  get  off  defend- 
ant's train  in  any  other  manner  than  as  testified  to  by  himself,  then 
he  cannot  recover  in  this  action,  and  they  must  find  for  the  defend- 
ant." The  defendant  reserved  exceptions  to  the  refusal  to  give 
these  charges,  and  also  to  several  charges  given  at  the  plaintifi^s 
request,  which  the  opinion  does  not  render  necessary  to  set  out 

The  rulings  above  noted  aie  among  the  errors  here  assigned. 

27io8,  G,  Jones  and  J.  M.  Falkner  for  appellant. 

R,  L.  WaUington  contra. 

SoMEBYiLLE,  J. — The  present  suit  is  one  for  damages,  instituted 
by  the  appellee,  who  was  a  passenger  on  the  defendant's  raihrnd 
Facts.  train,  having  paid  his  fare  for  transportation  to  Cull- 

man, a  station  or  depot  on  the  line  of  the  road  within  this  State. 
The  averment  of  the  complaint  is,  that  the  plaintiff,  without  any 
fault  of  his  own,  "  was  compelled  and  forced  by  the  agents  of  said 
defendant  to  get  off  defendant's  train  while  in  motion,  and  before 
coMPLAiTT-  said  train  had  reached  the  usual  stopping  place  at  said 
variakcb.  depot,"  and  that  the  plaintiff's  injury  was  produced  by 
the  negligence  of  defendant's  agents  "in  compelling  and  forcing 
said  plaintiff  to  get  off  defendant's  train."  It  is  obvious  that  the 
whole  gravamen  of  the  action  is  made  to  lie  in  the  alleged  forcible 
ejection  of  the  plaintiff  from  the  passenger  car  by  the  agents  or 
servants  of  the  defendant  railroad  company.  Whether  tlie  com- 
plaint be  regjirded,  in  form,  as  declaring  in  trespass  or  trespass  on 
the  case,  is  immaterial.  It  is  equally  unimportant  that  the  aver- 
ment in  question  was  unnecessary  in  order  to  have  fixed  the  liabil- 
ity of  the  defendant.  It  was  necessary  to  allege  some  act  of  wrong 
on  the  part  of  defendant,  or  its  agents,  some  act  of  omission  or 
commission,  constituting  a  tort,  or  breach  of  legal  duty,  before  a 
recovery  could  be  had  by  the  plaintiff.  This  was  requisite  in  order 
that  the  defendant  might  have  notice  of  the  nature  of  the  case 
which  he  was  called  on  to  defend.  The  plaintiff  has  elected  to  state 
his  own  ground  of  action,  and  if,* in  doing  so,  he  has  stated  a  par- 
ticular fact,  and,  by  his  mode  of  statement,  has  inseparably  con- 
nected it  with  the  substance  of  the  issue,  so  as  to  render  proof  of 
it  essential,  it  is  a  misfortune  of  his  own,  which  cannot  be  justly 
visited  upon  his  adversary. 

We  fail  to  discover  in  the  record  any  evidence  tending  to  sup- 
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port  this  averment  of  the  complaint.  There  is  no  fact  stated  whieh 
tends  to  prove  that  the  plaintiff  was  compelled  or  forced  in  any 
manner  by  defendant's  agents,  or  by  any  one  else,  to  leave  the 
train.  The  only  part  of  the  evidence  which  is  invoked  in  argu- 
ment, as  giving  any  color  of  support  to  this  view  of  the  case,  is  the 
statement  testified  to  by  the  plaintiff  himself,  that  when  the  pas- 
senger train  was  approaching  the  platform  at  the  station,  the  con- 
ductor came  towards  him  in  the  car,  where  he  was  seated,  crying 
oat  the  name  of  the  station  and  saying,  ^'  We  have  got  no  time, 
hurry  up !"  and  that  this  ejaculation  was  repeated  several  times 
while  the  plaintiff  was  making  his  e^i*ess  from  the  car  and  before 
he  stepped  from  the  moving  train  a  few  minutes  afterwards,  thus 
receiving  his  injurv.  It  is  not  only  proper,  but  it  becomes  neceS' 
sary  for  us  to  say  (liat  those  words,  alleged  to  have  been  used  by 
tbe  conductor,  are  not  susceptible  of  a  construction  which  would 
impute  to  him  any  purpose  to  force  or  compel  the  plaintiff  to  pre- 
maturely alight  from  the  train,  or  to  put  himself  in  the  slightest  peril 
in  leaving  it.  There  was,  for  this  reason,  a  material  disagreement 
between  the  allegation  of  the  complaint  and  the  proof,  which  con- 
stituted a  fatal  variance.  The  substance  of  the  issue,  as  made  by 
the  pleadings,  is  unsupported  by  any  evidence  found  in  the  record. 
The  court  erred,  therefore,  in  refusing  to  give  the  first  and  fifth 
charges  requested  by  the  defendant,  which  properly  raise  this  fea- 
ture of  variance.  The  several  charges  also  given  at  the  request  of 
the  plaintiff,  which  seem  to  have  been  based  upon  the  supposed 
existence  of  any  force,  compulsion,  or  terror  exercised  by  the  con- 
ductor upon  the  plaintiff,  were  clearly  misleading,  and  should  not 
have  been  given. 

In  view  of  the  errors  above  stated,  the  judgment  of  the  circuit 
court  must  be  reversed,  and  the  cause  remanded.  We  proceed  to 
state  a  few  principles,  pertinent  to  the  rulings  of  the  court  as  found 
in  this  record,  which  may  serve  to  facilitate  the  promotion  of  jus- 
tice, and  for  the  guidance  of  the  court  and  jury  upon  another  trial. 

It  is  plain  that  the  first  inquiry  must  be  as  to  wnether  the  agents 
of  the  defendant  have  been  guilty  of  any  tort,  wrongful  act,  or 
negligence,  which  has  resulted  in  producing  the  injury  j^^^^^^ 
received  by  the  plaintiff.  If  there  has  been  no  wrong-  bkntial  to  ac- 
ful  act  of  omission  or  commission,  such  as  constitutes 
a  violation  of  legal  duty  on  the  part  of  the  defendant,  or  its  agents 
who  were  in  charge  of  the  train  at  the  time  of  the  accident,  no  re- 
covery of  damages  by  the  plaintiff  can  be  had,  whatever  may  be 
the  extent  of  his  iniury.  So,  if  it  be  shown  that  the  defendant  or 
its  servants  were  guilty  of  such  wrongful  act,  but  that  this  act  had 
no  legal  connection  with  the  injury  received,  so  as  to  have  oper- 
ated to  produce  it  as  a  natuitil  and  proximate  consequence,  there  is 
no  liubility  cast  on  the  defendant,  and  this  must  be  an  end  of  the 
casie. 


CONDUCTOR  AS 
TO  OETTINO  OFF 
ADMISSIBLE. 
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If,  however,  it  is  ascertained  that  the  defendant  or  its  servants  have 

been  guilty  of  some  wrong  or  negligence,  the  question  then  is : 

(1)  Whether  the  damage  complained  of  was  occasioDed 

meouoeSce"of  entirely  by  the  negligence  or  wrongful  act  of  the  de- 

^°"""  fendant,  or  such  servants  ;  or  (2)  whether  the  plaintiff, 
by  his  own  negligence,  or  want  of  ordinary  care  and  prudence,  has 
so  far  contributed  to  his  own  misfortune,  that,  but  for  such  con- 
tributory negligence  on  his  part,  the  misfortune  or  injury  com- 
plained of  as  the  basis  of  his  action  would  not  have  happened. 
Ala.  Gr.  S.  E.  R.  Co.  v.  Hawk,  Y2  Ala.  112 ;  18  Am.  &  Eng.  R,R 
Cas.  194,  and  cases  cited  ;  Railroad  Co.  v.  Jones,  95  TJ.  S.  439.  In 
the  first  contingency  the  plaintiff  may  be  entitled  to  i-ecover,  but 
in  the  second  he  is  not. 

In  considering  the  question  of  contributory  negligence  on  the 
part  of  the  plaintiff,  it  is  competent  for  the  jury  to  consider  what 
Remarks  of  ^^'^s  Said  by  the  couductor  at  or  about  the  time  of  the 
accident.  If  the  testimony  of  the  conductor,  McCants, 
be  taken  as  true — which  seems  to  be  fully  corroborated 
by  Johnson,  the  conductor  of  the  sleeping  car — asserting  that  he 
told  the  plaintiff  to  "  hold  up,  the  tram  was  going  to  stop,"  it  is 
quite  apparent  that  the  injury  received  by  the  plaintiff  was  the 
result  of  his  own  want  of  prudence  and  caution,  without  wliich  it 
could  not  have  happened,  and  that  he  would  be  barred  of  a  recov- 
ery. The  law  would  not  tolerate  that  a  passenger,  who  was  encum- 
bered with  articles  of  hand-baggage,  should  prematurely  step  from 
a  tmn  of  moving  cai-s  in  the  darkness  of  night,  while  running  at 
the  speed  of  six  or  eight  miles  per  hour,  agamst  the  advice  of  the 
conductor  in  charge,  when  he  nad  no  reason  to  believe  that  the 
train  would  not  stop  as  usual  at  the  platform  of  a  regular  station, 
with  the  locality  of  which  he  is  shown  to  have  been  acquainted. 
This  would  be  an  act  of  carelessness  by  which  lie  himself  might 
clearly  be  adjuds^ed  to  be  the  author  of  his  own  injury.  Shear.  & 
Red.  Negl  §§  281,  283 ;  Central  R.  R.,  etc.,  Co.  v.  Letcher,  69  Ala. 
106 ;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  115 ;  Ala.  Gr.  Sr.  R.  R  Co. 
V.  Hawk,  72  Ala.  112 ;  18  Am.  &  Eng.  R.  R.  Cas.  194 ;  Gotliard 
V.  Ala.  Gr.  So.  R.  R.  Co.,  67  Ala.  114.' 

The  plaintiff,  however,  denies  that  he  was  warned  by  the  conduc- 
tor to  hold  up,  or  not  to  jump,  but  that  the  language  used  by  him 
was  to  "  hurry  up,  we  have  no  time,"  or  words  of  this  import. 
Conflict  of  Tliis  conflict  in  the  evidence  is  not  to  be  dealt  witn  by 
to'decidk.  this  court,  but  is  to  be  resolved  by  the  jury  upon  the 
usual  principles  by  which  the  credibility  of  witnesses  should  be  de- 
termined. We  have  no  right  to  assume  that  they  will  not  do  this 
upon  their  consciences  as  upright  men,  free  from  the  influence  of 
every  prejudice,  as  it  will  be  their  sworn  duty  to  do.  If,  in  the 
discharge  of  this  duty,  they  can  justly  arrive  at  the  conclusion  that 
the  statement  of  the  plaintiff  on  this  point  should  be  believed, 
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rather  than  that  of  the  two  other  witnesses,  by  whom  he  is  contra- 
dicted, the  question  will  arise  as  to  what  effect  the  language  used 
by  the  conductor  will  opei*ate  to  excuse  the  conduct  of  the  plain- 
tiff, 80  as  to  exempt  him  from  the  imputation  of  contributory  neg- 
ligence. If  the  conductor  told  the  plaintiff  to  "  hurry  up,  we  have 
no  time,"  would  this  excuse  the  premature  egress  of  plaintiff  from 
the  passenger  car,  in  a  manner  which  would  have  been  an  act  of 
inexcusable  negligence  without  such  direction  or  declaration  by  the 
conductor? 

There  are  numerous  cases  where  the  question  has  been  consid- 
ered as  to  the  effect  of  advice  or  directions  given  to  passengers  by 
conductors,  or  others  in  the  management  of  vehicles  cohductor'sad- 

^^  VIGK  ^n         TO 

and  railroad  trains.  Two  propositions  seem  to  be  set-  auohtwo  ko 
tied  by  the  authorities,  which  may  be  stated  as  follows :  nbouoiwck. 
First,  such  advice,  even  thourii  plain  and  unambiguous,  cannot  be 
held,  to  excuse  an  act  of  negligence  on  the  part  of  an  adult  pas- 
senger, which  would  be  so  opposed  to  common  prudence  as  to  make 
it  an  obvious  act  of  recklessness  or  folly.  Railroad  Co.  v.  Jones, 
95  U.  S.  439;  Shear.  &  Red.  Ned.  §  282.  Second,  where  the  act 
advised  to  be  done  is  one  where  the  danger  would  not  bo  apparent 
to  a  person  of  reasonable  prudence,  and  the  passenger  acts  under 
the  influence  of  such  advice,  given  by  the  conductor  or  manager 
in  the  line  of  his  ordinary  duties,  it  becomes  the  province  of  the 
jnry  to  say  how  far  the  plaintiff's  negligence  may  be  excused. 
Lambeth  v.  N.  C.  R.  R.  Co.,  66  N.  C.  494 ;  Cleveland,  etc.,  R.  R. 
Co.  V.  Manson,  30  Ohio  St.  451 ;  Mclntyre  v.  N.  Y.  Cen.  R.  R. 
Co.,  37  N.  T.  287;  Penn.  R.  R.  Co.  v.  McCloskey,  23  Penn.  St. 
526;  Woods'  Fields'  Corp.  (2d  Ed.)  §  497,  p.  756,  note. 

We  cannot  know  under  which  of  tliese  principles  the  case  inay 
l)e  made  to  fall  by  the  evidence  introduced  on  another  trial.  We 
do  not  seek,  therefore,  to  make  any  application  of  them  in  detail. 
This  we  leave  to  the  wisdom  of  the  court  below,  without  further 
discussion. 

Reversed  and  remanded. 

Advice  by  Conductor  or  Brakemen  to  Pa$seng6r8  to  Alight  from  moving 
Train — Contributory  Negligence. — The  question  whether  one  injured  by  jump- 
ing from  a  train  while  in  motion  was  guilty  of  contributory  negligence  in  so 
jumping,  is  one  that  depends  upon  the  special  facts  and  circumstances  of 
each  case,  and,  therefore,  in  general,  is  a  question  which  must  be  left  for  the 
jury,  unless  the  facts  are  so  strong  as  to  preclude  all  possibility  of  doubt  on 
the  question.  Note  to  Cincinnati,  etc.,  R.  R.  Co.  v.  Peters,  6  Am.  &  E'ng. 
H.  R.  Cas.  136.  The  fact  that  the  passenger  was  advised  or  told  by  train 
employees  to  jump,  or  was  told  by  them  that  it  was  safe  to  jump,  etc.,  is 
merely  an  evidentiary  fact  or  circumstance  bearing  on  the  general  question 
of  contributory  negligence  in  jumping  from  the  train  while  in  motion,  and 
should  be  considered  by  the  jury  in  passing  upon  that  question.  Filer  v. 
New  York  Cent.  R.  R.  Co.,  49  N.  Y.  47;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Krouse, 
30  Ohio  St.  222;  Jeffersonville  R.  R.  Co.  v.  Swift,  26  Ind.  469  ;  Lambeth  v. 
North  Car.  R.  R.  Co.,  66  N.  C.  494;  Texas  &  Pacific  R.  R,  Co.  v.  Murphy,  46 
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Tex.  356  (case  of  getting  on  car) ;  Southwestern  R.  R.  Co. «.  Singleton,  66 
Ga.  252. 

The  mere  fact  that  the  conductor  or  brakeman  advised  or  even  ordered  or 
directed  plaintiff  to  leave  the  train  while  in  motion,  does  not  per  9e  relieve 
him  from  the  necessity  of  exercising  any  independent  judgment  in  the  mat- 
ter of  jumping,  and  remove  every  imputation  of  contributory  negligence  on 
his  part.  Jeffersonville  R.  R.  Co.  «.  Swift,  26  Ind.  459 ;  Chicago,  etc.,  R.  R 
Co.  «.  Randolph,  53  III.  510.  See  dictum  contra  in  Filer  o.  New  York  Cen- 
tral R.  R.  Co.,  59  N.  Y.  351. 

The  law  on  this  subject  is  well  stated  in  2  Wood  Ry.  Law,  1151.  **  While 
it  is  true  that  the  passenger  must  measurably  use  his  own  judgment  as  to 
whether  or  not  it  is  safe  for  him  to  alight  from  a  moving  train,  yet  the  ques- 
tion as  to  whether  he  is  justified  in  yielding  his  judgment  to  the  supposed 
superior  knowledge  of  the  company^s  servants,  who  from  long  practical  ex- 
perience are  presumed  to  be  better  competent  to  judge  of  the  safety  in  doing 
do,  and  alighting  at  their  invitation  or  advice,  is  one  which  must  largely  de- 
pend upon  the  circumstances  of  such  case ;  and  the  controlling  element  is  the 
speed  at  which  the  train  was  moving  at  the  time,  and  the  physical  condition 
of  the  passenger.  A  passenger  would  not  under  any  circumstances  be  justi- 
fied in  yielding  to  such  advice  when  the  train  was  moving  at  a  high  rate  of 
speed ;  nor  would  a  person  who  is  lame,  or  laboring  under  any  serious  disabil- 
ity resulting  from  age,  disease,  or  other  cause,  be  justified  in  getting  off  the 
train  while  it  is  moving  at  all.  In  these  cases  the  passenger  must  ukivik  be- 
fore he  acts,  and  he  is  bound  to  think  and  act  as  a  person  of  ordinary  pru- 
dence would  do  imder  the  same  circumstances ;  so  that  in  all  these  cases  the 
question  is,  whether  under  the  circumstances  of  the  case,  the  passenger  was, 
as  a  prudent  person,  justified  in  acting  upon  the  invitation  or  advice  of  the 
agents  of  the  company,  or  should  have  acted  upon  his  own  judgment  and 
remained  in  the  car." 

It  may  also  be  suggested  that  the  degree  of  strength  of  the  language  used 
by  the  employee  has  an  important  influence  on  the  question  of  contributory 
negligence.  The  language  of  the  conductor  may  amount  to  no  more  than  a 
vague  intimation  of  an  opinion  that  it  is  safe  to  jump,  or  it  may  be  so  strong 
as  to  amount  practically  to  a  command.  Chicago,  etc.,  R.  R.  Co.  v,  Hazzard» 
26  111.  373,  382;  Georgia  R.  R.  &  Banking  Co.  v,  McCurdy,  45  Ga.  288. 
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Where  the  complaint,  in  an  action  against  a  railroad  company,  claims 
daihages  for  a  tortious  expulsion  of  a  passenger  in  the  night-time  from  a  train, 
producing  bodily  harm,  and  the  evidence  makes  out  a  case  of  injury  from 
exposure  caused  by  an  unreasonable  detention,  and  the  deprivation  of  proper 
facilities  for  care  and  shelter,  the  variance  is  material,  and  a  verdict  cannot 
be  sustained. 

Error  to  Kalamazoo. 

Howard  <&  Roos  for  plaintiff. 

Edwards  cfe  Stewa/rt  lor  defendant  and  appellant. 
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Campbell,  J. — Plaintiff  sned  and  obtained  judgment  below  for 
$1500,  as  damages  incurred  by  reason  of  exposure  and  conse- 
quent sickness,  which  he  claimed  resulted  from  the  factb. 
-wrong  of  defendant  in  failing  to  leave  him  at  the  station  at  School- 
craft when  the  train  on  which  he  rode  passed  there,  so  that  when 
it  returned  and  backed  down  to  let  him  off,  there  was  no  vehicle 
to  meet  him,  and  he  was  compelled  to  walk  home  in  cold  and  stormy 
weather,  and  his  health  was  broken  by  exposure. 

The  facts  which  the  jury  must  have  lound  were  in  substance 
that  plaintiff,  on  November  16,  1882,  being  quite  ill  with  fever^ 
got  on  defendant's  night  train  going  eastward  at  Chicago,  having  a 
proper  ticket  to  Schoolcraft,  where  the  train  was  due  between  two 
and  three  o'clock  in  the  morning  of  Noveiiii)er  17,  1882.  His 
malady  and  the  remedies  given  for  it  dulled  his  hearing,  and  when 
the  conductor  came  for  his  ticket  he  so  informed  the  latter,  and  was 
promised  that  he  should  be  informed  of  his  arrival  and  put  off  at 
Schoolcraft.  The  train  passed  the  station  without  warning  to  him, 
and  undei*  the  charge  the  jury  must  have  found  without  adequate 
warning  to  passengers  at  all.  The  train  conductor  and  brakeman 
stated  that  it  stopped  long  enough  for  passengers  to  get  off,  and 
fixed  the  time  at  about  20  to  25  seconds.  Plaintiff  and  other  wit- 
nesses, including  the  person  who  went  to  the  station  to  meet  him, 
swore  it  did  not  stop  at  all.  After  going  on  for  a  distance,  stated 
by  the  conductor  to  be  about  three  quarters  of  a  mile,  the  conduc- 
tor and  brakeman  entering  the  car,  which  had  very  few  passengers 
in  it,  noticed  him,  and  referred  to  him  as  the  man  who  ought  to 
have  been  left  at  Schoolcraft.  This  roused  his  attention,  and  he 
urged  very  strenuously  to  be  taken  back  there,  as  he  was  sick  and 
anxious  to  reach  home,  and  offered  to  pay  anything  for  that  pur- 
pose. There  is  a  dispute  concerning  some  of  the  incidents.  His 
statements  charge  some  very  annoying  conduct,  which  is  denied. 
He  swears  the  conductor  took  pay  himself  from  his  pocket-book. 
It  18  testified  on  the  other  side  that  he  offered  money,  which  was  re- 
fused, and  that  he  put  five  dollars  in  the  conductor's  pocket. 
There  is  also  a  dispute  as  to  whether  anything  was  done  towards 
"backing  up  before  this  money  was  so  paid  or  handed  over.  The 
train  was  then  backed  up  to  Schoolcraft  and  plaintiff  was  put  off, 
as  he  claims,  some  distance  from  the  platform  ;  and  as  the  conductor 
and  men  testify,  in  the  usual  place.  The  depot  was  shut  and  had 
been  w^hen  the  train  passed,  and  the  carriage  sent  for  him  had  left 
after  the  train  had  passed  on,  when  it  first  reached  the  station.  It 
was  originally  behind  time,  by  reason  of  a  delay  further  west,  but 
this  becatofc  of  no  importance  except  as  bearing  on  the  question  of 
stopping.  After  getting  off,  plaintiff,  who  was  feeble  and  anxious 
to  get  help,  was  unable  to  find  any  place  of  refuge  or  shelter,  ex- 
cept the  target  house,  and  after  knocking  there,  the  target-keeper, 
at  his  request,  went  with  him  a  part  of  the  way  towards  his  home^ 
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which  was  in  the  village,  about  three  fourths  of  a  mile  off.  Being 
recalled  by  signal  to  attend  to  a  train,  he  left  plaintiff,  who  by  oc- 
casional rests  was  able  to  get  home  slowly,  and  reached  his  houee 
about  live  o'clock,  exhausted.  The  night  was  cold  and  rainy,  and 
the  rain  froze  upon  his  blanket  and  clothing.  On  reaching  home, 
or  shortly  after,  he  was  attacked  by  pains  and  nervous  movements, 
which  developed  into  a  severe  case  of  cerebro-spinal  meningitis, 
which  the  testimony  attributed  directly  to  the  exposure.  The 
consequences  were  very  serious,  and  produced  lasting  mischief. 
The  money  taken  by  or  paid  to  the  conductor  was  sent  to  plaintiff's 
house  shortly  after,  but  not  accepted  by  his  wife,  and  he  was  not 
in  a  condition  to  be  seen.  This  money  was  not  made  important 
on  the  trial,  and  the  damages  were  asked  and  given  for  the  serious 
injnry  which  followed  on  the  exposure. 

The  case  was  argued  by  plaintiff's  counsel,  but  submitted  on 
printed  argument  for  the  defence,  who  brought  eiTor.  Apart  from 
some  minor  questions,  in  which  we  discover  nothing  important,  the 
main  controversy  was  made  upon  the  question  of  damages,  the  de- 
fence claiming  the  only  very  serious  injury  as  too  remote  from  the 
wrongs  alleged. 

On  examining  the  grounds  relied  on  by  the  defence,  the  objec- 
tion is  presented  that  the  case  made  by  the  declaration  does  not  indi- 
cate the  grounds  of  recovery  which  were  made  prominent  upon 
the  trial  and  in  the  charge.  The  substantial  grievance  now  relied 
on,  and  which  led  to  the  verdict,  was  that,  by  passing  the  station 
when  it  should  have  stopped,  the  departure  oi  the  train  led  the 
persons  who  were  waiting  with  plaintiff's  carriage  to  suppose  he 
was  not  there,  or  could  not  be  put  off  there,  so  that  they  left  the 
station,  and  on  his  return  there  was  no  one  to  take  charge  of  him ; 
and,  in  the  absence  of  any  shelter  or  conveyance,  he  was  compelled 
to  walk  home  while  in  no  condition  to  do  so,  and  injured  by  the 
exposure  and  exhaustion,  which  he  could  not  avoid,  and  which 
would  be  a  natural,  and  is  claimed  to  have  been  a  direct,  conse- 
quence of  what  was  done. 

The  declaration  puts  the  whole  weight  of  the  mischief  on  other 
Expulsion  pro-  grouuds.  Both  courts  dwcU  upou  an  alleged  wrongful 
hISJ-exto-"'^  putting  him  off  the  train  at  a  place  remote  from  the 
TKKTio™-ViS^  depot.  The  first  count  charges  nothing  else  as  a  cause 
^^^'  of  bodily  injury  than  a  tortious  putting  him  off  at  a 

place  five  miles  from  the  station,  although  it  recites  the  previous 
grounds  of  aggravation  and  misconduct.  The  second  count  recites 
the  facts  quite  fully,  and  as  the  jury  must  have  substantially  found 
them,  up  to  the  time  of  the  backing  of  the  train,  but  conchides  tliis 
recital  by  a  similar  charge  of  wrongful  and  forcible  expulsion  at  a 
remote  place,  whereby  he  was  bruised  and  otherwise  injured,  and 
sustained  consequent  mischief.  In  both  of  these  counts  the  physical 
injury  was  laid  entirely  to  the  forcible  and  tortious  expulsion  at  a 
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place  remote  from  the  right  one,  and  nothing  whatever  is  said 
about  the  suflEering  which  was  due  to  the  exposure  consequent  on 
the  absence  of  means  of  shelter  and  conveyance,  that  was  caused 
by  the  failure  to  let  him  oflE  when  the  train  arrived  in  the  first 
place.  The  difference  is  obvious  between  tlie  consequences  of  a 
tortious  expulsion  producing  bodily  harm  and  those  of  exposure 
from  an  unseasonable  detention,  and  the  deprivation  of  proper  fa- 
cilities for  care  and  shelter,  which  do  not  appear  in  the  alleged 
causes  of  bodily  peril  or  injury. 

The  mere  distance  from  the  platform,  and  placing  on  the  wrong 
side  of  the  track,  were  not  shown  in  themselves  to  have  led  to  any 
immediate  mishap.  Neither  was  there  any  evidence  of  physical 
violence  that  entered  as  a  serious  element  into  the  account  in  com- 
puting damages.  There  was  no  such  variance  in  the  facts  sworn 
to  as  to  render  any  of  the  testimony  concerning  the  transactions 
immaterial,  but  the  chief  foundation  of  damages  recovered  was  en- 
tirely different  from  that  charged  in  very  material  particulars. 
Without  an  amendment,  the  rule  applied  was  inapplicable,  because 
no  appreciable  mischief  was  traced  to  the  place  or  manner  of  put- 
ting plaintiff  from  the  train,  and  no  averments  laid  the  worst 
grievance  to  anything  else. 

The  record,  in  its  present  condition,  does  not  present  the  ques- 
tion of  remoteness  of  damages  in  such  a  shape  that  we  can  intelli- 
gently deal  with  it,  and  the  judgment  must  be  reversed,  and  a  new 
trial  granted,  because  the  principal  damages  recovered  were  not 
directly  or  remotely  connected  with  the  grievance  alleged. 


Texas  and  Paoifio  R.  R.  Go. 
'  Bond. 

(62  Texas  Bep(nU,  442.) 

The  strict  rale  which  authorizes  the  coDductor  od  a  railway  train  to  eject 
therefrom  a  passenger  who  refuses  to  pay  his  fare,  is  confined  to  wilful  vio- 
lators of  the  contract.  It  does  not  apply  where  a  passenger  tenders  as  his 
fare  the  sum  he  has  been  accustomed  to  pay  on  the  same  road,  and  who  does 
not  wilfully  refuse  to  pay  the  full  fare  demanded  of  him  by  the  conductor. 

A  railway  conductor  cannot  act  on  the  assumption  that  an  apparent  unwil- 
lingness to  pay  the  regular  passenger  fare  on  the  railway  is  an  absolute  and 
wilful  refusal  to  pay  fare,  and  thereupon  put  the  passenger  off  the  train. 
Though  the  passenger,  under  a  mistake  as  to  the  proper  amount  which 
should  be  paid,  declines  to  pay  the  amount  of  fare  demanded,  yet  time 
should  be  allowed  him  to  tender  and  pay  after  taking  steps  to  stop  the  train 
to  put  him  offy  where  he  does  not  wilfully  persist  in  his  refusal. 
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Appeal  from  Kaufman.  Tried  below  before  the  Hon.  Green 
J.  Clark. 

Plaintiff  brought  suit  to  recover  damages  for  being  ejected  from 
defendant's  train,  and  alleged  that  on  the  28th  day  of  October, 
1883,  he  entered  defendanrs  train  at  Elmo  to  be  carried  to  Ter- 
rell ;  that  after  going  about  a  mile,  defendant,  after  receiving  from 
him  twenty  cents,  a  part  of  the  fare,  declined  to  receive  any  further 
sum  for  such  fare, — though  the  same  was  tendered  to  the  con- 
ductor,— and  with  force  and  violence  ejected  him  from  the  train  at 
a  point  other  than  the  usual  stopping  place,  thus  compelling  him 
to  walk  a  distance  of  six  miles,  whereby  he  was  gi'eatly  injured  in 
his  person,  feelings,  and  estate ;  that  this  ejection  was  done  in  the 
presence  of  a  large  number  of  people,  and  in  an  insulting,  rude, 
wanton,  and  malicious  manner,  and  that  defendant  ratified  the  said 
^acts  of  its  conductor  although  it  well  knew  that  he  was  a  person 
of  turbulent,  quarrelsome,  and  oppressive  disposition,  and  disposed 
to  insult,  abuse,  and  oppress  passengers,  and  unfit  to  be  a  conductor 
of  a  passenger  train. 

In  a  trial  amendment  plaintiff  alleged,  in  substance,  that  after 
getting  on  the  train  he  paid  the  conductor  twenty  cents,  which  was 
the  regular  fare  between  said  points  where  the  passenger  had  a 
ticket ;  that  the  conductor  accepted  the  twenty  cents  and  then  de- 
manded ten  cents  more,  which  he  claimed  was  due  as  additional 
fare  when  the  passenger  had  no  ticket;  that,  in  compliance  with 
such  demand,  plaintift  tendered  the  conductor  the  additional  ten 
cents,  which  made  the  fare  four  cents  per  mile  from  Elmo  to  Ter- 
rill,  but  the  conductor  then  refused  to  receive  it,  and  ejected  him 
from  the  train,  as  aforesaid. 

Defendant  pleaded,  in  substance,  that  if  plaintiff  was  ejected 
from  defendant's  train,  it  was  because  he  had  no  ticket  entitling 
him  to  ride  on  defendant's  train,  and  because  he  refused  to  pay  the 
amount  of  fare  prescribed  by  defendant  and  allowed  by  law. 

Yerdict  in  plaintiff's  favor  for  $154,  on  which  judgment  was 
rendered. 

Leake  &  Henry  for  appellant. 

Manion  cfe  Aacmis  and  J.  O,  Terrell  for  appellee. 

Willie,  C.  J. — The  first  proposition  of  appellant  under  his  sec- 
ond assignment  of  error,  viz. :  when  the  fare  is  paid  on  the  train, 
a  railroad  company  has  the  right  to  charge  four  cents  per  mile,  is 
not  questioned  on  the  part  of  appellee's  counsel. 

The  second  proposition,  which  brings  in  question  the  refusal  of 
the  court  to  give  a  special  charge  asked  by  counsel  for  appellant, 
presents  the  only  point  of  any  importance  in  this  case.  The  charge 
asked  was  as  follows : 

"  That  if  they  find  from  the  evidence  that  the  regular  fare  be- 
tween Elmo  and  Terrell  was  thirty  cents  when  paid  on  the  train, 
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and  that  this  was  known  to  plaintiff  on  the  day  he  was  ejected  from 
defendant's  train,  and  further  Und  that  the  plaintiff  oftsb 
only  offered  to  pay  twenty  cents  for  snch  fare,  when 
applied  to  by  the  conductor,  and  showed  an  unwilling-  stops. kffjbct. 
ness  to  pay  the  regular  fare  of  thirty  cents,  and  told  the  conductor 
that  he  nad  better  put  him  off,  and  that  thereupon  the  conductor 
pulled  the  rope  to  stop  the  train,  before  he  was  aware  that  plaintiff 
had  proposed  to  pay  the  extra  ten  cents,  and  that  at  the  time  the 
tender  of  the  extra  fare  was  made  (the  train)  had  come  to  a  halt, 
or  was  stopping  at  the  instance  of  the  conductor,  then  the  plaintifE 
had  no  legal  right  to  tender  said  extra  ten  cents  and  continue  his 
journey  after  he  had  shown  such  unwillingness  to  pay  said  extra 
fare,  and  after  lie  had  told  the  conductor  to  stop  his  train  and  put 
him  off;  that  it  is  too  late  to  offer  to  pay  fare  after  the  conductor 
has  taken  steps  to  stop  the  train  where  a  passenger  has  refused  to 
pay  full  fare." 

It  will  be  observed  that  this  charge,  taken  as  a  whole,  makes  the 
unwillingness  of  a  passenger  to  pay  regular  fare,  coupled  with  the 
remark  that  the  conductor  had  better  put  him  off,  amount  to  a  re- 
fusal to  pay  his  passage  money.  It  further  gives  the  railroad  com- 
pany the  right  to  eject  the  passenger,  under  such  circumstances, 
even  if  he  offere  to  pay  before  the  train  halts,  provided  the  con- 
ductor has  taken  steps  for  stopping  it. 

It  is  undoubtedly  a  general  principle  that  "  a  wilful  refusal  to 
pay  the  proper  fare  justifies  expulsion  from  the  train."  Thom.  on 
Car.,  p.  640.     The  authorities  seem  to  hold,  also,  that  "after  a 

Eerson  has  refused  to  pay  his  fare,  and  is  being  put  off  the  train, 
e  acquires  no  riglit  to  passage  by  then  tendering  the  fare  de- 
manded." Id. ;  O'Brieu  v.  Bos.  &  War.  R.  R,  Co.,  15  Grav,  20 ; 
Hoffbauer  v.  D.  &  N.  W.  R.  R.  Co.,  52  Iowa,  342.  To  bring  a 
case  within  these  principles  there  must  be  a  wilful,  or  at  least  a 
positive,  refusal  to  pay  proper  fai-e,  or,  in  other  words,  a  boarding 
or  remaining  upon  tlie  train  with  the  intention  of  defrauding:  the 
company  or  resisting  demands  for  the  payment  of  fare.  Thom. 
on  Car.,  p.  640. 

The  distinction  between  such  a  case  and  the  present  is  very  ap- 
parent. Bond  did  not  enter  the  car  with  intent  to  defraud  the 
company  or  resist  its  demands  for  full  pay.  He  went  aboard  of  it 
expecting  that  he  would  be  taken  to  Terrell  for  twenty  cents,  paid 
to  the  conductor  as  usual.  He  tendered  that  amount  to  the  con- 
ductor in  charge — with  whom  he  had  never  travelled  before — and 
upon  being  required  to  pay  ten  cents  more,  told  the  conductor  that 
lie  had  never  been  required  to  pay  this  additional  amount,  and 
when  informed  that  the  charge  was  four  cents  per  mile  when  paid 
on  the  train,  objected  to  paying  it,  and  told  the  conductor,  good- 
humoredly,  if  he  would  stop  the  train  he  would  get  off.  This  was 
a  mere  discussion  between  the  parties,  in  which  ^ond  was  endeav- 
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oriiig  to  persuade  the  conductor  to  allow  him  to  make  the  journey 
for  twenty  cents,  and  the  conductor  was  attempting  to  convince 
Bond  that  he  could  not  do  so,  but  must  have  the  full  fare  required 
when  paid  on  the  train.     It  was  just  such  a  discussion  as  is  liable 
to  take  place  frequently  between  a  conductor  and  a  passenger.    It 
may  arise  as  to  the  validity  of  a  ticket,  or  the  time  wnen  it  expired, 
or  upon  like  subjects,  in  which  the  conductor  is  expected  to  Bee 
iind  know  the  di^erence  between  an  attempt  to  impose  upon  him 
and  a  mere  <nistake  of  facts  on  the  part  of  a  passenger.    The  pres- 
ent conductor  should  have  known,  from  the  character  of  his  dis- 
cussion with  Bond,  the  false  impression  as  to  what  he  would  Lave 
to  pay  under  which  the  latter  boarded  the  train,  and  the  good-hn- 
mored  manner  in  which  he  asked  to  be  put  off,  and  the  small  amount 
in  controversy,  and  the  great  distance  which  Bond  would  have  to 
walk  if  expelled  from  the  cars ;  that  he  was  no  trespasser,  and  that 
he  did  not  wilfully  and  would  not  persistently  object  to  paying  the 
fare  exacted  of  him.     He  should  nave  allowed  him  a  reasonable 
time  to  consider  as  to  paying  the  additional  money,  and  not  acted 
so  hastily  in  pulling  the  bell  and  taking  steps  to  eject  the  appeHa 
from  the  cars.     As  he  had  acted  thus  hastily,  and  the  appellee  ten- 
dered the  money  immediately  upon  the  rope  being  pulled, — the 
first  evidence  he  had  that  the  conductor  really^ntended  to  eject 
him, — the  money  should  have  been  received  and  the  appellee  re- 
stored to  his  rights  as  a  passenger. 

However  correct  the  general  principles  announced  in  the  charge 
might  have  been — which  we  do  not  decide — the  appellant  was  not 
entitled  to  have  them  applied  to  the  facts  in  evidence. 

The  foundation  upon  which  these  principles  rest,  viz,,  that  the 
passenger  is  a  trespasser  and  is  wilfully  attempting  to  obtain  pas- 
sage upon  the  train  in  defiance  of  the  rights  of  the  company,  does 
not  exist  in  such  a  case.  A  mere  /liscussion  of  the  propriety  of 
making  such  payment  under  the  circumstances,  and  raising  objec- 
tions to  the  demand  of  the  conductor,  was  not  a  positive  refusal  to 
pay  the  fare.  The  conductor,  in  hastily  accepting  it  as  such,  acted 
without  proper  consideration,  and  should  not  have  refused  payment 
when  it  was  offered  him  immediately  upon  his  taking  the  first  step 
towards  stopping  the  train.  If  the  court  had  given  the  charge  as 
asked,  he  would  have  announced  it  as  law,  that  any  displav  of  nn- 
willingness  on  the  part  of  a  person  to  pay  money  exacted  as  fare 
from  him  by  the  conductor,  no  matter  what  may  have  been  tbe 
manner  of  that  officer,  nor  what  the  character  oi  the  refusal,  nor 
how  pleasantly  may  have  been  the  manner  of  making  the  sugges- 
tion as  to  putting  the  passenger  off,  would  authorize  his  immediate 
expulsion,  and  cut  him  off  from  all  right  to  continue  on  the  train, 
no  matter  how  soon  thereafter  he  tendered  his  fare.  We  cannot 
accept  this  as  law  on  general  principles,  and  we  know  of  no  case  in 
which  it  is  sustained  by  the  courts. 
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We  prefer  the  doctrine  as  laid  down  in  Tennessee,  viz.:  That  the 
strict  rule  is  confined  to  wilful  violations  of  contract  upon  proper 
demand.  It  will  not  apply  when  a  passenger  has  boarded  the  train 
under  an  earnest  belief  that  he  could  pay  his  fare  in  a  particular 
form,  and  the  amount  demanded  is  tendei*ed  while  he  is  being 
ejected.  Louisville,  etc.,  R.  R.  Co,  v.  Harris,  16  Am.  &  Eug.  K. 
R.  Cas.  374. 

The  same  rule  applies  when  the  passenger  is  under  an  honest  but 
mistaken  belief  that  he  could  obtain  passage  for  a  certain  sum,  and 
a  greater  rate  is  required  of  him. 

It  does  not  matter  that  the  law  allows  a  greater  charge ;  it  is 
eDongh  that  the  passenger  has  been  accustomed  to  travel  for  the 
amount  he  offers,  or  does  not  wilfully  pei*si8t  in  paying  less  than 
the  company  rate  when  he  is  informed  that  he  will  be  required  to 
do  80.  Passengers  are  entitled  to  a  reasonable  time  within  which 
to  comply  with  the  conductor's  demands,  and  he  has  no  right  to 
conclude  that  any  apparent  unwillingness  so  to  do  is  an  absolute 
and  wilful  refusal  to  accede  to  them.  See  L.,  N.  &  Gt.  S.  R.  R. 
Co.  V.  Guinan,  13  Am.  &  Eng.  R.  R.  Cas.  37. 

The  necessities  and  conveniences  of  railway  travel  neither  re- 
quire nor  justify  such  haste  as  was  used  by  the  conductor  in  the 
present  case,  and  as  he  allowed  no  sufficient  time  for  making  the 
tender  after  attempting  to  convince  Bond  that  the  additional  ten 
cents  should  be  paid,  he  should  have  accepted  it  after  taking  steps 
towards  stopping  the  train  for  the  purpose  of  expelling  Uie  ap- 
pellee. 

To  hold  differently  would  be  to  put  the  travelling  public  at  the 
raercy  of  railroad  employees,  and  subject  passengere  to  inconveni- 
ence and  damage,  unless  they  yield  implicitly  to  an v  demand,  how- 
ever unreasonable  it  might  at  first  appeal',  provided  it  should  in 
fact  be  lawful  and  proper. 

We  think  that  under  the  facts  of  the  case  applicable  to  the  charge 
it  was  correctly  refused. 

As  to  the  remaining  assignment  of  error,  it  is  sufficient  to  say 
that  there  is  a  conflict  of  testimony  as  to  whether  or  not  the  con- 
ductor  saw  the  money  when  tendered.  The  plaintiff's  witnesses 
prove  very  conclusively  that  he  had  ev.ery  opportunity  of  seeing 
it,  if  he  did  not.  The  plaintiff  did  all  that  he  could  to  enable  the 
conductor  to  see  the  money,  and  if  it  was  not  seen,  the  plaintiff 
should  not  suffer  the  consequences. 
The  judgment  is  affirmed. 
Affirmea. 

Expulsion  of  a  Passenger  for  Non-payment  of  Fare— See  note  to  Skillman 
e.  Cincinnati,  etc.,  R.  R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  86. 

81  A.  &  £.  R.  Cas.— 27 
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Atohison,  Topeka  and  Saitta  FbB.il  Oa 

V. 

Webeb,  Adm'r,  eta 

(Advance  Casey  Kansas,    May  8,  1885.) 

In  an  action  brought  against  a  railroad  company,  in  behalf  of  the  next  of 
kin,  by  the  personal  representatives  of  a  deceased  person,  to  recover  damages 
for  injuries  resulting  in  the  death  of  such  person,  nominal  damages  may  be 
recovered,  if  it  appears  that  his  death  was  caused  by  the  wrongful  act  or 
omission  of  the  defendant,  although  no  actual  pecuniary  damages  may  have 
been  shown  or  suffered. 

It  is  the  duty  of  a  railroad  company  carrying  passengers  to  provide  for 
their  quiet  and  comfort,  and  secure  them  against  the  annoying  and  offensive 
conduct  of  other  passengers;  and  where  the  conduct  of  a  passenger  is  such  as 
to  render  his  presence  dangerous  to  fellow-passengers,  or  such  as  will  oc- 
casion them  serious  annoyance  or  discomfort,  it  is  not  only  the  right  but  the 
duty  of  a  railroad  company  to  exclude  such  passenger  from  its  train. 

Where  an  unattended  passenger,  after  entering  upon  a  journey,  becomes 
sick  and  unconscious,  or  insane,  it  is  the  duty  of  a  railroad  company  to  re- 
move him  from  the  train,  and  leave  him  until  he  is  in  a  fit  condition  to 
resume  his  journey,  or  until  he  has  obtained  the  necessary  assistance  to  take 
care  of  him  to  the  end  of  the  journey. 

The  duty  of  the  railroad  company  to  such  a  passenger  does  not  end  with 
his  removal  from  the  train,  but  it  is  bound  to  the  exercise  of  reasonable  and 
ordinary  care  in  temporarily  providing  for  his  protection  and  comfort;  and 
held,  that  the  railroad  company  may  have  exercised  due  care  towards  such  a 
passenger,  who  is  without  friends  or  money,  when  it  carefully  and  prudently 
removes  him  from  its  train,  and  promptly  places  him  in  charge  of  the  over- 
seer of  the  poor.  The  statute  makes  it  the  duty  of  an  overseer  of  the  poor  in 
any  township  or  city  to  grant  temporary  relief  to  any  non-resident  wno  may 
be  found  lying  sick  therein,  or  in  distress,  and  without  friends  or  money, 
and  the  expense  of  providing  such  relief  is  to  be  paid  out  of  the  county 
treasury. 

Where  a  jury  return  important  and  material  special  findings,  upon  which 
the  ffeneral  verdict  may  have  been  mainly  foimaed,  that  are  not  true,  and 
whicn  are  inconsistent,  their  verdict  should  be  set  aside  and  a  new  trial 
granted. 

Ebbob  from  Atchison  county. 

Action  brought  by  Conrad  Weber,  as  administrator  of  the  es- 
tate of  Philip  Weber,  deceased,  under  section  422  of  the  Civil 
Code,  to  recover  damages  on  account  of  the  death  of  plaintiffs  in- 
testate, alleged  to  have  been  caused  by  the  negligence  and  wrong- 
doing of  the  Atchison,  Topeka  &  Santa  Fe  R.  R.  Co. 

On  the  thirty -fii-st  day  of  October,  1881,  the  deceased  was  a  pas- 
senger on  the  defendant's  road  from  Hutchinson,  bound  eastward 
to  Atchison,  to  which  latter  place  Philip  Weber  had  paid  railroad 
fare  and  held  a  ticket.  It  is  held  by  the  plaintiff  that,  after  leaving 
Hutchinson  and  before  the  passenger  train  reached  Newton,  Philip 
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Weber  became  ill  and  was  in  a  helpless  and  insensible  condition  ; 
and  that  at  8  o'clock  in  the  evening  the  employees  of  the  defendant 
on  the  train  "did  thrust,  force,  push,  and  drag  him"  (the  said 
Philip  Weber)  from  their  cars,  and  then  carelessly  and  inhumanly 
left  the  said  Philip  Weber  lying  on  the  platform  at  Newton, 
aforesaid,  in  an  exposed  condition,  and  wholly  unprotected  from 
the  cold  and  inclemency  of  the  weather,'  and  did  then  and  there 
abandon  him,  and  left  him  wholly  unprotected  and  nncared  for, 
for  the  space  of  two  hours  or  more ;  and,  as  a  result  of  such  treat- 
ment and  negligence  of  the  defendant,  said  Philip  Weber  died  on 
or  about  the  first  day  of  November,  1881. 

The  defendant  denies  any  wrong-doing  on  its  part ;  and  alleges 
that  when  Philip  Weber  came  upon  the  train  at  Hutchinson, 
Kansas,  he  was  afflicted  with  delirium,  tremens,  and  was  so  violent 
and  disgraceful  in  liis  conduct  towards  the  other  passengers  of  said 
train  that  said  defendant,  by  its  agents  and  employees,  was  com- 
pelled to  remove,  and  did  remove,  him  from  its  cars  at  the  city  of 
Newton,  using  no  more  force  therefor  than  was  absolutely  neces- 
sary, and  placed  him  in  charge  of  the  city  authorities  of  the  city  of 
Newton  for  care  and  protection  ;  and  that  said  Philip  Weber  was 
not  left  lying  upon  tne  platform  at  Newton,  in  an  exposed  con- 
dition, for  any  longer  time  than  was  necessary  to  secure  for  him 
proper  care  and  attention. 

Trial  was  had  at  the  June  term,  1883,  of  the  district  court,  and 
the  following  special  findings  of  fact  were  returned  : 

SPECIAL   QUESTIONS   OF  FACT  BUBMITTBD  BY  PLAINTIFP. 

(1)  What  were  the  necessary  funeral  expenses  incurred  in  bury- 
ing Philip  Weber  ?  Answer.  One  hundred  and  eighty-two  dollars 
and  fifty  cents. 

SPECIAL   QUESTIONS   OF   FACT   SUBMITTED   BY   DEFENDANT. 

(1)  What  was  the  age  of  Philip  Weber  at  the  time  of  his  death  ? 
Answer.  Thirty-six  years. 

(2)  Did  he  leave  wife  or  child ;  a  father  or  mother  ?     A.  No. 

(3)  Did  he  leave  as  his  next  of  kin  his  brothers,  Conrad  Weber, 
John  Weber,  Frederick  Weber,  Jacob  Weber,  and  his  sister, 
Margaret  Gerloch?  State  age  of  each.  A.  Yes;  but  ages  not 
known. 

(4)  Did  Philip  Weber  contribute  anything  to  the  support  of  his 
next  of  kin  ?  If  so,  to  what  ones,  and  when  was  it  done,  and  to 
what  did  it  consist  ?  A.  Mrs.  Garlick  and  family,  Mrs.  Conrad 
Weber,  and  John  Weber ;  date  unknown  ;  watch,  clothing,  and 
money,  and  holiday  presents ;  inside  of  fifteen  years. 

(5^  Are  each  of  said  next  of  kin  able  to  support  themselves,  and 
are  tliey  in  comfortable  circumstances  ?  A.  In  part,  and  in  medium 
circumstancea 
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(6)  Was  said  Philip  Weber  at  the  time  of  his  death  in  poorer 
circn  instances  than  any  of  his  next  of  kin  t    A,  Can't  tell. 

(7)  Had  said  Philip  Weber  been  in  the  habit  of  using  all  of  Lis 
earnings  in  defraying  nis  personal  expenses  ?    A,  No. 

(8)  Did  Philip  Weber  ever  accumnlate  any  property  from  liis 
labor  or  in  his  business  transactions  ?  If  so,  state  when  he  had  such 
property,  its  value,  and  what  it  consisted  of.    A.  Do  not  know. 

(9)  Was  not  all  the  property  belonging  to  Philip  Weber  inherited 
by  him  a  short  time  before  his  death  ?    A.  Yes. 

(10)  Was  he  not  in  very  bad  habits  as  to  the  drinking  intoxicat- 
ing liquors  for  years  before  his  death  ?    A,  Yes. 

(11)  What  personal  or  real  property  did  Philip  Weber  leave,  if 
any  ?  What  was  the  value  of  the  same,  and  of  what  did  it  consist? 
A.  Something  over  three  hundred  dollars;  three  hundred  dollars 
and  over;  money  and  promissory  note. 

(12)  Did  any  of  his  next  of  kin  depend  on  him  for  support  A. 

(13)  Did  Philip  Weber  take  defendant's  train  as  a  passenger,  at 
Durango,  Colorado,  on  October  28  or  29, 1881,  intending  to  go  to 
Atchison,  Kansas  ?    A.  Suppose  he  did. 

14)  Did  he  get  ofi  said  tiuin  at  Hutchinson,  Kansas?    A.  Yes. 
^15)  Why  did  he  leave  defendant's  train  at  said  station  ?   A. 
Can't  tell. 

(16)  Was  he  sick  and  sufferinj^  from  the  result  of  drinking  intoxi- 
cating liquors  to  excess  ?     A,  Think  he  was. 

(17)  Was  said  Philip  Weber  placed  in  an  east-bound  train  pas- 
senger-car of  the  defendant's  at  Hutchinson,  Kansas,  by  the  city 
officers  of  tiiat  place  on  the  thirty-first  day  of  October,  1881 J  i. 
Yes. 

(18)  Had  he  been  in  Hutchinson  since  the  day  before,  suffering 
from  the  effects  of  excessive  drinking?    A.  Think  he  was. 

(19)  Was  he  placed  in  said  car  by  any  of  the  agents  or  servants 
of  the  defendant  ?    A.  No. 

(20)  Was  he  capable,  at  the  time  he  was  placed  in  said  car,  of 
taking  care  of  himself?    A.  With  proper  care. 

(21)  Could  said  Philip  Weber  sit  in  the  seats  provided  for  pas- 
sengers in  said  car  ?    A.  Yes. 

(22)  Was  he  in  a  fit  condition  to  travel  on  defendant's  train  with- 
out injuring  him  ?     A.  Think  not. 

(23)  Did  said  Philip  Weber,  immediately  after  being  placed  in 
a  seat  in  said  car,  slip  or  fall  therefrom  into  the  aisle  or  passage- 
way thereof,  and  ride  lying  in  such  place  a  part  of  the  way  going 
to  Newton  ?    A.  Yes. 

(24)  What  is  the  distance  from  Hutchinson  to  Newton!  A. 
Thirty-three  miles. 

(25)  What  is  the  distance  from  Hutchinson  to  Atchison  t  A. 
Two  hundred  and  eighteen  miles. 
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(26)  Did  the  agents  or  servants  of  the  defendant  know  that  said 
Philip  Weber  had  been  placed  in  said  car,  and  the  condition  he 
was  in.  nntil  after  the  train  had  started  to  leave  Hutchinson  ?  A. 
No. 

(27)  Was  it  necesssry  to  remove  Philip  Weber  from  defendant's 
train  at  Newton  t    A.  Do  not  know. 

(28)  Was  he  so  removed  by,  and  under  the  direction  of,  one  of  the 
police  officere  of  the  city  of  Newton  ?    A.  No. 

(29)  Did  the  city  marehal  of  the  city  of  Newton  ascertain  that 
said  I*hilip  Weber  was  at  the  defendant's  station,  and  did  said 
marshal  take  charge  and  control  of  him  immediately  after  his 
removal  from  said  car?  A.  After  said  Philip  Weber  had  lain  on 
the  stone  steps  of  the  platform  for  over  one  hour  in  an  unconscious 
state,  then  the  city  marshal  took  charge  of  said  Philip  Weber. 

(30)  Did  the  city  marshal  of  Newton  have  charge  of  said  Philip  ■ 
Weber  from  the  time  he  was  removed  from  said  car  until  about 
two  o'clock   P.M.  of  November  1,  1881,  when  he  was  removed  to 
the  Howard  House?    A.   After  the  expiration  of  one  hour  or 
over. 

(31)  Was  Philip  Weber  kept  in  the  city  prison  and  epgine- 
house  from  about  8:30  p.m.  of  October  Slst  nntil  he  was  removed 
to  the  Howard  House  ?  A.  From  nine  o'clock  p.m.  of  October  31st 
he  was. 

(32)  Were  said  places  cold  and  unsuited  for  the  occupancy  of  a 
person  in  is  condition  ?    A.  Yes. 

(33)  Did  not  his  confinement  in  said  places  have  more  to  do  with 
hastening  his  death  than  any  other  exposure  he  was  subjected  to  ? 
A.  It  might  have  had  as  much,  but  not  more. 

(34)  Was  said  Philip  Weber  conscious  at  the  time  he  was  placed 
on  the  defendant's  tram  at  Hutchinson  ?    A.  He  was. 

(35)  Was  he  in  a  fit  mental  condition  to  provide  for  his  own 
safety  on  the  train.     A.  At  times  he*  was. 

(34)  Shortly  after  leaving  Hutchinson,  and  while  said  train  was 
in  full  motion,  did  he  not  try  to  jump  oS  of  said  train,  and  was  he 
not  prevented  from  so  doing  by  one  of  the  defendant's  employees  ? 
A.  We  doubt  it. 

(37)  Did  he  not  endeavor  to  escape  from  the  car  in  which  he 
was  placed  three  times,  intending  to  jump  therefrom  while  said 
train  was  in  full  motion,  and  was  it  not  necessary  for  the  train  hands 
to  watch  him  to  prevent  him  so  doing  ?  A.  No. 

(38)  Did  the  employees  of  the  defendant  watch  and  care  for  said 
Philip  Weber  while  he  was  in  said  car,  and  prevent  him  from  in- 
juriiig  himself  by  jumping*  off  ?    A.  No. 

(39)  Was  not  rhilip  Weber,  at  the  time  he  was  removed  from 
the  train  at  Newton,  in  such  a  conditon  as  to  render  it  unsafe  for 
him  to  continue  his  journey  to  Atchison,  Kansas,  without  medical 
treatment  or  any  one  to  care  for  him  ?    A.  We  think  he  was. 
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(40)  Could  not  Philip  "Weber  receive  better  care  from  the  city 
authorities  of  the  city  of  Newton  than  it  was  possible  for  the  de- 
fendant's employees  togive  him  on  the  train  ?     A.  Yes. 

(41)  Was  he  out  of  his  proper  state  of  mind  and  delirious  while 
in  said  car ;  did  he  remove  his  shoes,  complain  that  they  were  full 
of  l)ugs  and  worms,  and  conduct  himself  in  such  a  way  as  to  anuov 
and  frio^hten  other  passengers  in  said  car?    A.  Yes. 

(42)  Did  a  numl>er  of  passengers  leave  said  car  and  go  to  other 
parts  of  the  train  because  of  his  conduct  'i    A.  A  few. 

(43)  Was  his  habit  of  so  drinking  increasing!  A.  Don't 
know. 

(44)  If  said  Philip  Weber  had  lived,  was  it  probable  that  his 
habits  would  have  improved  i    A.  Do  not  know. 

(45)  Was  the  sickness  of  Philip  Weber  just  before  his  death 
caused  bv  excessive  drinking?    A.  Do  not  know. 

(46)  Did  he  have  the  delirium  tremens  f  A.  Had  delirious 
tremors. 

(47)  Did  he  have  a  disease  of  that  nature  ?    A.  Yes. 

(48)  Was  his  life  of  anv  pecuniary  value  to  his  next  of  kin  at  the 
time  of  his  death?     -A.  ifo. 

•  (49)  Were  the  habits  of  the  deceased  such  at  the  time  of  his 
death  that  they  would  necessarily  shorten  his  life,  disable  him  from 
performing  labor  or  transacting  business,  and  make  his  expenses 
equal  to  earnings?     A,  Yes. 

(50)  Strictly,  as  a  pecuniary  question,  as  a  mere  matter  of  monev, 
what  was  the'loss  of  the  next  of  kin  of  said  Philip  Weber  by  his 
death  ?    A.  No  loss. 

(51)  State  wherein  the  next  of  kin  sustained  any  pecuniary  loss 
bv  the  death  of  Philip  Weber,  and  in  what  did  that  loss  consist? 
A,  Sustained  no  loss. 

(52)  What  is  the  probable  amount  that  the  deceased  would  have 
earned  or  made  per  year  had  he  lived  ?  A.  When  in  health  six 
hundred  dollars. 

(53)  What  would  the  expense  of  the  deceafied  probably  have 
been  per  year  had  he  lived  ?    A,  Depends  upon  circumstances. 

(54)  How  long  would  said  Philip  Weber  probably  have  lived  if 
he  had  recovered  from  his  last  sickness  ?  A.  Probably  a  natural 
life-time. 

(55)  If  he  had  lived,  how  much  moi'e  property  or  money  would 
his  next  of  kin  have  received  from  his  accumulations  than  they  did 
receive  ?     A.  Cannot  tell. 

(66)  Of  what  other  pecuniary  value  was  the  life  of  Philip  Weber 
to  his  next  of  kin  ?     A.  No  other  pecuniary  value. 

(57)  At  the  time  of  his  death  was  he  not  in  poor  health  and  bad 
habits,  caused  b}^  excessive  drinking?  A.  In  bad  health;  not 
necessarily  caused  by  excessive  drinking. 
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(60)  What  amount,  if  anything,  do  you  find  the  plaintiff  is 
entitled  to  recover  as  a  pecuniary  compensation  to  the  next  of  kin 
for  the  loss  of  said  Philip  Weber  ?    A,  Four  hundred  dollars. 

(64)  Is  it  not  a  fact  that  Philip  Weber  was  in  such  a  condition, 
at  the  time  he  was  removed  from  the  train,  that  it  was  unsafe  for 
him  to  continue  his  journey  to  Atchison,  Kansas?  A,  Without 
proper  care,  he  was. 

(65)  Is  it  not  a  fact  that,  when  the  conductor  had  Weber  re- 
moved from  the  train  at  Newton,  he  placed  him  in  charge  of  one 
of  the  policemen  of  said  city,  and  told  him  to  do  everything  he 
coald  for  him,  as  he  was  in  such  condition  that  he  could  not  take 
him  on  the  train  ?    A,  No. 

(66)  Is  it  not  a  fact  that  Weber  was  turned  over  to  the  city 
marshal  and  overseer  of  the  poor  at  Newton  before  the  train  left 
the  depot  in  that  place }    A,  He  was  not.  • 

(67)  Is  it  not  a  fact  that  the  city  marshal  and  overseer  of  the 

Eoor  at  Newton  tried  to  set  a  place  at  the  hotels  and  boarding- 
ouses  to  take  Weber,  and  failed  on  account  of  Weber's  filthy  con- 
dition t  A.  The  lack  of  money  was  the  cause,  and  not  his  filthy 
condition. 

(68)  Is  it  not  a  fact  that  the  city  mai*shal  and  overseer  of  the 
poor  at  Newton  took  Weber  to  the  city  jail  only  after  having  failed 
to  get  him  into  a  hotel  or  boarding-house,  and  after  having  been 
directed  so  to  do  by  the  county  physician?    A.  No. 

(69)  Did  Weber  contract  any  disease  or  sustain  any  injury 
daring  the  time  after  he  was  taken  from  the  car,  and  before  he 
was  placed  under  the  charge  of  the  city  marshal ;  and  if  so,  how 
mnch,  and  to  what  extent?  A.  Sustained  an  injury  which  re- 
salted  in  his  death. 

(70)  Was  Webei-'s  health  in  any  manner  injured,  or  his  death  in 
any  manner  hastened  by,  his  accommodations  and  treatment  after  he 
was  taken  charge  of  by  the  city  marshal  and  overseer  of  the  poor  ? 
A.  It  was. 

(71J  Was  not  Weber's  death  caused  by  the  delirium  tremens  f 
A.  ^«i. 

(72)  Was  Weber's  death  caused  or  hastened  by  his  exposure 
while  in  the  city  prison  ?     A.  In  part. 

(73)  Was  not  Weber's  death  caused  by  the  excessive  use  of  in- 
toxicating drinks,  and  his  confinement  in  the  city  prison  at  Newton, 
Kansas?     A.  In  part. 

(75)  Did  not  Weber  have  a  suiBcient  estate  to  pay  all  funeral 
and  burial  expenses  ?    A.  Tea. 

The  general  verdict  of  the  jury  was  in  favor  of  the  plaintifF,  and 
assessed  the  damages  at  $400.  The  defendant  moved  the  court 
for  judgment  in  favor  of  the  defendant,  upon  the  special  findings 
of  the  jury,  notwitiistanding  the  general  verdict;  which  motion 
the  court  overruled,  and  ordered  judgment  for  the  sum  of  $217.50, 
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which  was  the  amount  found  by  the  jtijry,  less  the  funeral  expenses 
which  were  disallowed  by  the  court.  The  defendant  moved  for  a 
new  trial  upon  the  ground  of  excessive  damages,  appearing  to  have 
been  given  under  the  influence  of  passion  and  prejudice;  that  the 
findings  and  verdict  of  the  jury  are  not  sustained  by  the  evidence; 
and  for  errors  of  law  occurring  at  the  trial.  This  motion  was  over- 
ruled. The  defendant  duly  excepted  to  the  ruling  of  the  court, 
and  brings  error  to  this  court. 

A,  A.  H^Lvd  and  Mills  &  WdU  for  plaintiff  in  error. 

Everest  <&  Waggener  and  Wehh  cfe  Martin  for  defendant  in  error. 

Johnston,  J. — The  plaintiff,  who  is  the  personal  representative 
Pacts.  aud  brother  of  Philip  Weber,  deceased,  brought  this 

action  in  the  district  court  of  Atchison  county,  in  behalf  of  the 
next  of  kin,  to  recover  the  damages  suffered  by  them  in  the  death 
of  Philip  Weber,  caused,  as  plaintiff  alleges,  oy  the  wrongful  act 
and  neglect  of  the  railroad  company.  The  verdict  and  judgment 
were  in  favor  of  the  plaintiff,  and  the  defendant  comes  here 
assigning  error  on  several  exceptions  that  were  taken  during  the 
trial. 

It  is  first  contended  that  the  court  erred  in  overruling  the  motion 
of  defendant  for  judgment  in  its  favor  on  the  special  findings  re- 
turned by  the  jury.  Upon  the  trial  of  the  cause  the  defendant 
sought  to  show,  among  other  things,  that  for  several  years  prior  to 
VALtJK  OF  LIFE  '"8  dcath  Philip  Weber  lived  a  reckless  and  dissipated 
life,  and  that,  by  reason  of  the  excessive  use  of  intoxicat- 
ing liquors,  and  other  causes,  his  condition  at  the  time 
of  the  alleged  injury  was  such  that  his  survivors  suffered  no 
pecuniary  loss  in  his  deatli.  The  jury,  in  answer  to  special  ques- 
tions submitted  to  them,  found,  as  will  be  seen,  that  none  of  his 
next  of  kin  depended  upon  him  for  support ;  that  his  life  was  of 
no  pecuniary  value  to  them ;  and  that  they  sustained  no  lo©  by 
his  death. 

The  claim  of  counsel  for  the  defendant  is  that,  notwithstandinsr 
the  death  of  Weber  may  have  been  caused  by  the  wrongful  act  or 
omission  of  the  railroad  company,  yet  as  there  was  no  actual  damage 
or  pecuniary  loss  sustained  by  his  next  of  kin,  not  even  nominal 
damages  -can  be  recovered.  In  this  we  think  counsel  are  mistaken. 
The  deceased  was  entitled  to  his  life,  and  presumably  the  next  of 
kin  had  some  interest  in  his  existence.  A  right  of  action  is  expressr 
Iv  given  by  the  statute  in  behalf  of  the  next  of  kin,  where  the 
death  of  one  is  caused  by  the  wrongful  act  or  omission  of  another, 
provided,  the  deceased,  if  he  had  lived,  might  have  maintained  an 
action  for  the  injury  caused  by  the  same  wrongful  act  or  omission. 
The  law  infers  an  mjury  whenever  a  legal  right  has  been  violated ; 
and  every  injury  imports  a  damage.  As  a  general  rule,  where  the 
law  gives  an  action  for  a  wrongful  act,  the  doing  of  the  act  itself 
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imports  a  damage,  and  even  if  no  actual  pecuniary  damage  may  have 
been  shown  or  suffered,  still  the  legal  implication  of  damage  follows 
the  wrongful  act,  and  nominal  damans,  at  least,  may  be  recovered. 
Some  of  the  English  courts  have  held  that  if  no  actual  loss  is  shown 
nominal  damages  are  not  recoverable ;  but  the  Amencan  courts,  so 
far  as  our  observation  goes,  uniformly  hold,  under  statutes  similar 
to  oar  own,  that,  where  a  person  has  met  with  death  caused  by  the 
wrongful  act,  neglect,  or  default  of  another,  whenever  there  are 
next  of  kin,  nominal  damages,  at  least,  may  be  recovered.  Lehman 
V.  City  of  Brooklyn,  29  Barb.  234;  Dickens  v.  R.  R.  Co.,  1  Abb. 
Ct.  App.  504;  Quin  v.  Moore,  15  N.  Y.  432;  Ihl  v.  Forty-second 
Street,  etc.,  R.  R.  Co.,  47  N.  Y.  317 ;  Chicago  &  Alton  R,  R.  Co. 
V.  Shannon,  43  111.  338 ;  Chicago  &  N.  W.  R.  R.  Co.  v.  Swett,  45 
III.  197 ;  City  of  Chicago  v.  Scholten,  75  111.  468 ;  Thomp.  Neg. 
1293. 

The  further  point  is  made  by  counsel  for  the  railroad  company, 
that  the  findings  and  verdict  of  the  jury  are  not  sustained  by  the 
evidence.  In  response  to  special  questions  submitted  by  the  court, 
the  following  findings  of  fact  were  returned  by  the  jury : 

"  Was  he  so  removed  bv  and  under  the  direction  of  one  of  the 

e^lice-officers  of  the  city  of  Newton  ?    Answer.  No.  g^nrog^^^oy 
id  the  city  marshal  of  the  city  of  Newton  ascertain  JJ^5JJJ"''^*-db- 
that  said  Philip  Weber  was  at  defendant's  station,  and  liwous  ransoif 

1  MAY  BB  RBMOTKD 

<iid  said  marshal  take  charge  and  control  of  him  imme-  from  train, 
(iiately  after  his  removal  from  said  car?.  A.  After  said  Philip 
Weber  had  lain  on  the  stone  steps  of  the  platform  for  over  one 
hoar  in  an  unconscious  state,  then  the  city  marshal  took  charge  of 
said  Philip  Wel)er.  Did  the  city  marshal  of  Newton  have  charge 
of  said  Philip  Weber  from  the  time  he  was  removed  from  said  car 
nntil  about  two  o'clock  p.m.  of  November  1,  1881,  when  he  was 
removed  to  the  Howard  House  ?  A.  After  the  expiration  of  one 
hour  or  over.  Is  it  not  a  fact  that,  when  the  conductor  had  Weber 
removed  from  the  ti-ain  at  Newton,  he  placed  him  in  charge  of 
one  of  the  policemen  of  said  city,  and  told  him  to  do  everyniiiig 
he  could  for  him,  as  he  was  in  such  condition  that  he  could  not 
take  him  on  the  train  ?  A.  No.  Is  it  not  a  fact  that  Weber  was 
tarned  over  to  the  city  marshal  and  overseer  of  the  poor  at  New- 
ton befoi-e  the  train  left  the  depot  in  that  place?  A.  He  was  not. 
Did  Weber  contract  any  disease  or  sustain  any  injury  during  the 
time  after  he  was  taken  from  the  car  and  before  he  was  placed 
nnder  the  charge  of  the  city  marshal ;  and  if  so,  how  much,  and 
to  what  extent?  A.  Sustained  an  injury  which  resulted  in  his 
death." 

In  these  findings  the  jury  seem  to  have  either  mistaken  or  pur- 
posely disregarded  the  testimony  upon  the  facts  inquired  about. 
Tlie  testimony  is  that  upon  the  arrival  of  the  train  at  Newton  a 
s)>ecial  policeman  of  that  city,  who  was  doing  duty  at  the  station 
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of  the  railroad  company,  with  the  assistance  of  others,  removed 
Weber,  who  was  then  in  an  unconscious  state,  from  the  train.  The 
train  remained  at  tlie  station  about  10  minutes.     Within  a  few 
minutes  after  he  was  removed,  and  within  10  minutes  after  the  ar- 
rival of  the  train,  and  before  its  departure,  Weber  was  turned  over 
to  and  placed  in  charge  of  the  city  marshal  and  overseer  of  the  poor. 
Henry  Meyer,  who  was  the  overseer  of  the  poor,  says  that  he  took 
charge  of  him  within  from  8  to  10  minutes  after  the  train  came  in, 
and  immediately  sent  for  a  physician,  and  made  effort  to  find  a 
hotel  or  boarding-house  where  he  could  be  received  and  cared  for. 
This  is,  in  effect,  the  testimony  of  sevei-al  other  witnesses  who  were 
there  present ;  and  in  an  examination  of  all  the  testimony  in  the 
record  nothing  is  found  contradicting  it.    Most  of  these  Hndiiigs 
are,  therefore,  untrue.     Their  materiality,  when  the  issues  and 
facts  of  the  case  are  considered,  will  not  be  questioned.    When 
Weber  was  placed  upon  the  train  at  Hutchinson,  his  condition  was 
unknown  to  the  employees  of  the  company  in  charge  of  the  train. 
He  had  been  in  Hutchinson  since  the  day  before,  sufferinoj  from 
the  effects  of  the  excessive  use  of  intoxicating  liquors.    He  was 
found  by  the  officers  of  that  city  lying  on  one  of  the  streets  in  a 
spasm,  and,  as  they  state,  apparently  afflicted  with  delirium  tre- 
mens.    Shortly  after  he  was  placed   upon   defendant's  train  at 
Hutchinson,  he  was  seized  with  a  fit,  and  fell  from  his  seat  upon 
the  floor,  where  lie  struggled  for  some  time.     While  going  from 
Hutchinson  to  Kewton,  a  distance  of  33  miles,  he  had  several  snch 
attacks.     When  he  was  out  of  these*  spasms,  he  appeared  to  be 
somewhat  delirious,  and  the  conductor  states  that  he  tried  to  jump 
off  the  train.     In  the  car  he  removed  his  shoes,. complaining  tliat 
they  were  full  of  bugs  and  worms,  and  conducted  himself  in  such 
a  way  as  to  annoy  and  frighten  his  fellow-passengers,  so  that  a 
number  of  them  left  the  car  and  went  to  other  portions  of  the 
train.     When  the  train  reached  Newton,  he  had  fallen  from  his 
seat,  and  was  lying  in  the  aisle  of  the  coach  in  an  unconscious  con- 
dition.    It  is  clear  that  the  conduct  of  the  deceased  justified  the 
railroad  company  in  removing  him  from  its  train. 

It  is  the  duty  of  a  railway  company  carrying  passengers  to  pro- 
vide for  their  quiet  and  comfort,  and  secure  them  against  the  an- 
Duty  of  com-  noyiiig  and  offciisivc  coudnct  of  otiicr  passcngcrs ;  and. 
where  the  conduct  of  a  passenger  is  such  as  to  render 
his  presence  dangerous  to  fellow-passengers,  and  such 
as  will  occasion  them  serious  annoyance  and  disccmfort, 
it  is  not  only  the  right  but  the  duty  of  a  railroad  company  to  ex- 
clude such  passenger  from  its  train.  Vinton  v,  Middlesex  R  R. 
Co.,  11  Allen,  304 ;  Cora.  v.  Power,  7  Mete,  596 ;  Jencks  r. 
Coleman,  2  Sum.  221 ;  Lemont  v.  Washington  &  G.  R.  R  Co.,  1 
Am.  &  Eng.  R.  R.  Cas.  263 ;  Brown  v.  Memphis  &  C.  R.  R  Co., 
5  Fed.  Rep.  499  ;    Same  v.  Same,  1  Am.  &  Eng.  R.  R.  Cas.  247; 
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Eailroad  Co.  v.  Statham,  42  Miss.  607.  And,  under  the  aiitlior- 
ities,  it  seeuis  that  it  is  equally  the  duty  of  the  raih*oad  company 
to  remove  from  the  train  and  leave  an  unattended  passenger  who, 
after  entering  upon  a  journey,  becomes  sick  and  unconscious  or 
insane,  until  he  is  in  a  fit  condition  to  resume  his  journey,  or  until 
be  shall  obtain  the  proper  assistance  to  take  care  of  him  to  the  end 
of  bis  journey.  In  this  case  considerations  for  the  fellow-passen- 
gers, as  well  as  for  the  health  and  comfort  of  Weber  himself,  re- 
quired that  the  railroad  company  take  him  from  the  train. 

In  regard  to  Weber's  conaition  with  respect  to  completing  his 
joamey,  the  jury  made  the  following  findings : 

"Was  he  in  a  fit  condition  to  travel  on  defendant's  train  without 
injuring  himself?  Answer.  I  think  not.  Was  not  Philip  Weber, 
at  tbe  time  he  was  removed  from  the  train  at  Newton,  in  such  a 
condition  as  to  render  it  unsafe  for  him  to  continue  his  journey  to 
Atcbison,  Kans^,  without  medical  treatment,  or  any  one  to  care 
for  biin  ?  A.  We  think  he  was.  Could  not  Philip  Weber  receive 
l)etter  care  from  the  city  authorities  of  the  city  of  Newton  than  it 
was  possible  for  the  defendant's  employees  to  give  him  on  the 
train?    A.  Yes." 

Under  these  facts  the  propriety  of  his  removal  cannot  be  doubted. 
Tbe  duty  of  the  railroad  company,  however,  with  respect  to  Weber, 
did  not  end  with  his  removal  from  the  train.  He  was  unconscious' 
and  unable  to  take  care  of  himself.  They  could  not  leave  him 
upon  the  platform  helpless,  exposed,  and  without  care  or  attention. 
It  was  its  duty  to  exercise  reasonable  care  and  diligence  to  make 
temporary  provision  for  his  protection  and  comfort.  As  was  said 
by  the  learned  court  who  tried  the  cause,  "  of  course  the  carrier  is 
not  required  to  keep  hospitals  or  nurses  for  sick  or  insane  passen- 
gers; but  when  a  passenger  is  found  by  the  carrier  to  be  in  such 
a  helpless  condition,  it  is  the  duty  of  the  carrier  to  exercise  the 
reasonable  and  necessary  ofiices  of  humanity  towards  him  until 
8ome  suitable  provision  may  be  made." 

The  contention  of  the  railroad  company  is  that  it  performed  its 
duty  to  this  passenger  when,  after  taking  him  from  the  train,  it 
turned  him  over  to  the  authorities  of  a  city  having  4000  inhabi- 
tants, and  well  supplied  with  public-houses,  and  espe-  sickordruitksk 
cially  when  it  placed  him  in  charge  of  the  overseer  of  d^y!1Stoturn- 
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tiie  poor.  The  statute  makes  it  the  duty  of  an  overseer  city  authori 
of  the  poor  of  any  township  or  city  to  grant  temporary  "^• 
relief  to  any  non-resident  who  may  be  found  lying  sick  therein,  or 
in  distress,  and  without  friends  or  money  ;  and  the  expense  of  pro- 
viding such  relief  is  to  be  paid  out  of  the  county  treasury.  Com- 
missioners of  Pottawatomie  Co.  v.  Morrall,  19  Kan.  141.  This 
was  the  condition  of  Weber ;  he  was  in  distress,  sick,  and  without 
friends  or  money.  It  became  the  duty  of  the  overseer,  when  his 
attention  watf  properly  called  to  Weber's  condition,  to  take  charge 
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of  him  and  make  provision  for  his  temporary  relief.  We  think 
that  if  the  railway  company  carefully  and  prudently  removed  him 
from  the  train  and  promptly  placed  him  in  the  care  of  the  overseer 
of  the  poor,  who  received  and  took  charge  of  him,  under  the  facte 
of  this  case,  it  has  exercised  that  reasonable  care  and  diliffence  iu 
making  provisions  for  him  that  the  law  requires.  And  here  the 
materiality  of  the  findings  in  question  arises.  The  jury  found  thai 
he  lay  on  the  platfonn  of  the  company's  depot  in  an  exposed  con- 
dition for  over  an  hour  before  he  was  taken  charge  of  by  the  over- 
eeer  of  the  poor,  and  that  during  that  time  he  sustained  such  in- 
juries as  resulted  in  his  death.  While,  as  we  have  seen,  the  testi- 
mony is  that  he  was  placed  in  charge  of  the  overseer  within  a  few 
minutes  after  he  was  removed  from  the  train,  we  do  not  assume  to 
decide  whether  or  no  Weber  sustained  any  injury  from  exposure  dar- 
ing the  brief  time  that  elapsed  after  he  was  removed  from  the  train 
and  before  he  was  taken  in  charge  by  the  city*  authorities,  nor 
whether  the  railroad  company  during  that  time  exercised  due  care 
towards  him  and  due  diligence  in  providing  for  his  safety  and  com- 
fort. But  as  it  appears  that  these  important  findings,  upon  which 
the  general  verdict  of  the  jury  may  have  been  mainly  founded,  are 
untrue,  and  inasmuch  as  the  jury  allowed  more  than  nominal  dam- 
ages, notwithstanding  a  special  finding  that  the  next  of  kin  sus- 
tained no  pecuniary  loss  by  the  death  of  plaintiff's  intestate,  the 
verdict  cannot  be  permitted  to  stand.  There  are  other  assignments 
of  error ;  but,  in  view  of  the  conclusion  that  has  been  readied,  we 
do  not  deem  it  necessary  to  notice  them. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Expulsion  of  Intoxicated  PaMeng^ert. — The  right  of  a  railroad  compflnT 
to  put  off  an  intoxicated,  boisterous,  or  disorderly  person  from  their  tniii  is 
not  doubted.  But  it  is  also  well  settled  that  such  ejection  must  be  doDe  in 
a  reasonable  manner,  at  a  proper  time  and  place,  and,  considering  his  cub- 
dition,  without  exposing  bim  to  harm  or  imperilling  his  life. 

A  conductor  upon  the  defendant's  train  removed  therefrom  the  plaintiff's 
intestate,  who  had  failed  to  produce  a  ticket  when  required,  and  who  had  no 
money  wherewith  to  pay  his  fare.  There  was  evidence  tending  to  show  that 
the  intestate  had  bought  and  lost  his  ticket,  and  before  he  was  expelled  one 
of  his  companions  tendered  the  fare  to  ttie  conductor,  who  refused  to  receive 
it,  demanding  a  ticket.  The  intestate,  who  was  very  much  intoxicated,  was 
put  off  the  train  in  a  cut  twenty  feet  deep.  He  proceeded  in  the  direction 
of  his  home  some  one  thousand  seven  hundred  feet,  where  he  laid  or  fell  down, 
and  was  run  over  and  killed  about  fifteen  minutes  later,  by  the  train  of 
anottier  company  which  had  the  right  to  run  its  cars  over  the  defendant's 
road.  Heldy  that,  as  the  intestate  was  wrongfully  removed  from  the  train, 
the  question  as  to  whether  his  death  was  or  was  not  directly  traceable  to 
such  removal  should  have  been  left  to  the  jury,  and  that  the  court  erred  in 
nonsuiting  the  plaintiff.  Guy  v.  New  York,  etc.,  R.  R.  Co.,  80  Hun  (N.  Y.), 
399. 

So,  where  plaintiff,  being  intoxicated,  was  removed  from  defendant's  tnun, 
on  account  of  a  refusal  to  pay  his  fare,  and  owing  to  the  ^verity  of  the 
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weather  and  his  helpless  condition,  his  limbs  were  frozen,  causing  intense 
fioffering  and  confinement  for  seyeral  months,  heldy  that  the  railroad  com- 
pany was  negligent.  Louisville,  etc.,  R.R.  Co.  «.  Sullivan,  81  Ky.  624;  s.  c, 
16  Am.  &  Eng.  R.  R.  Gas.  890. 

But  in  the  following  cases  the  injury  was  too  remote  to  entitle  the  plaintiff 
to  recover.  Plaintiff's  intestate  was  ejected  by  the  defendant's  conductor 
from  strain  of  cars,  and  left  in  the  ni^ht  time,  in  a  state  of  intoxication,  near 
the  track;  several  hours  after,  at  a  distance  of  half  a  mile  from  the  station 
where  he  was  ejected,  he  was  killed  by  another  train  of  cars.  Heldy  that 
to  entitle  the  plaintiff  to  recover,  it  should  have  been  made  to  appear,  to  the 
satisfaction  of  the  jury,  that  the  killing  was  the  natural  or  proximate  result 
of  the  act  of  defendant's  agent.  Healy  v,  Chicago  <&  N.  W.  R.  R.  Co.,  21 
la.,  15. 

If  having  exercised  reasonable  prudence,  considering  the  time,  place,  and 
circamstances,  as  also  the  condition  of  the  drunken  man  himself,  the  con- 
doctor  expels  an  intoxicated  passenger,  who  is  afterwards  run  over  and  killed 
by  another  train  not  in  fault,  the  expulsion  itself  is  not  such  a  proximate 
cause  of  the  death  as  will  make  the  company  liable.  R.  R.  Co.  o.  vallely,  82 
Ohio  8t  845. 


Long  Island  B.  K  Oo. 
Weelb,  Adm'r. 

(98  New  York  BeporU,  650.) 


The  stoppage  of  a  railroad  train  at  a  regular  station  is  an  invitation  to  the 
public  to  take  passage  thereon,  and  the  sale  of  tickets  for  that  train  binds 
the  company  running  the  road  to  furnish  its  passengers  a  safe  and  secure 
place  to  rido. 

Proof  of  their  omission  to  do  so,  whereby  a  passenger  is  obliged  to  ride  in 
SD  unsafe  place,  is  evidence  tending  to  show  negligence. 

The  fact  that  a  passenger,  failing  to  find  a  seat,  and  having  none  pointed 
out  to  him  by  any  employee  of  the  company,  takes  a  position  on  the  platform 
of  the  car  where  other  passengers  are  riding,  and  without  objection  from  any 
employee,  and  is  thrown  from  the  car  by  a  sudden  lurch  given  it  by  the  great 
ana  increased  speed  with  which  the  train  is  run  when  turning  a  curve,  does 
not,  as  matter  of  law,  establish  contributory  negligence. 

This  was  an  action  to  recover  damages  for  alleged  negligence, 
causing  the  death  of  Jacob  P.  Werle,  plaintiff's  intestate. 

The  deceased  took  passage  on  a  train  on  defendant's  road  at  East 
New  York  for  Manuattan  Beach.  The  cars  were  crowded,  and 
failing  to  find  a  seat,  he,  with  others,  stood  on  a  platform  of  a  car. 
Other  passengers  were  standing  between  the  seats  and  on  otlxer 
platforms.  The  train,  on  turning  a  curve,  ran  at  great  and  increased 
speed.  The  car,  in  consequence,  gave  a  sudden  lurch,  and  the  de- 
ceased was  tlirown  from  the  platform^ and  killed. 

Alfred  C.  Chm>in  for  appellant. 

WiUiam  A.  Cohen  for  respondent. 
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The  Couet — The  stoppage  of  the  train  at  East  New  York,  one 
of  its  regular  stations,  constituted  an  invitation  to  the  public  to 
take  passage  thereon.   The  sale  of  tickets  by  the  defendant  at  that 
station  for  passage  on  that  train  bound  it  to  furnish  a  safe  and  se- 
cure place  for  its  passensrers  to  ride,  and  comfortable 

STOPPAOK         of  t.«  j».i"  •  T%  i       r    • 

TRAWJLMiimTx-  accommodations  for  their  convenience,  r^roof  of  iis 
TioNTOKXTER.    Qjj^jggj^jj  ^^  ^^  g^^  whcrebj  the  plaintiff's  intestate  was 

obliged  to  ride  in  an  unsafe  place  on  the  platform  of  the  car,  and 
the  speed  with  which  they  ran  over  the  curves  when  the  accident 
occurred,  furnished  sufficient  evidence  from  which  the  Jury  were 
authorized  to  find  the  fact  of  defendant's  negligence.  This  is  not 
questioned  by  the  appellant,  but  he  contends  that  the  evidence 
shows  contributory  negligence  on  the  part  of  the  plaintiff's  intestate. 

There  was  evidence  tending  to  show  that  the  deceased  got  onto 
the  train  at  a  way  station,  that  he  looked  for  seats  before  gettins; 
RiDiKQ  OH  PLAT-  ou,  aud  could  find  none,  and  then  took  up  a  position 
oBwcB.  with  his  companion  and  othera  on  the  platform  of  a 

car.  Other  passengers  were  also  riding  upon  the  platforms  of  other 
cars,  and  many  were  standing  up  inside  tne  cars  between  the  seats. 
No  servant  of  the  defendant  pointed  out  any  seat  for  him  to  ocenpv 
or  objected  to  the  position  which  he  had  taken  on  the  car.  Tiie 
evidence  tended  to  show  that  the  accident  occuri-ed  in  consequence 
of  a  sudden  lurch  eiveu  to  the  car  by  the  gi'eat  and  increased  speed 
with  which  it  struck  and  turned  the  curve.  This  motion  of  the  car 
was  described  by  some  of  the  witnesses  as  of  considerable  violence, 
and  one  of  them  stated  that  he  would  have  been  thrown  to  the  floor 
if  he  had  not  caught  and  been  sustained  with  both  hands  by  the 
seats.  One  witness  testified  that  the  motion  of  the  car  sent  the  de- 
ceased flying  through  the  air,  and  another  that  it  threw  him  off  up 
into  the  air. 

This  evidence  tended  to  show  an  unusual  and  dangerous  move- 
ment of  the  cars,  and  bore  strongly  upon  the  question  of  contrib- 
utorv  negh'gence. 

The  evidence  was  conflicting  as  to  whether  the  deceased  was 
standing  near  the  centre  or  on  the  edge  of  the  platform  at  the  time 
of  the  accident,  and  it  was  silent  as  to  whether  he  was  holding  to 
anything  at  that  time. 

While  the  evidence  as  to  many  of  the  facts  was  conflicting,  we 
think  there  was  nothing  proved  in  the  case  for  which  the  court  have 
the  right,  as  a  question  of  law,  to  attribute  contributory  negligence 
to  the  deceased,  and  that  the  whole  case  presented  simply  questions 
of  fact  for  the  consideration  of  the  jury.  Ginna  v.  Second  Av. 
R.  R.  Co.,  67  N.  Y.  596.  Under  sucn  circumstances  we  have  no 
right  to  disturb  their  verdict,  and  the  judgment  should  be  affirmed. 

See  Camden,  etc.,  R.  R.  Co.  v,  Hoosey,  6  Am.  &  Eng.  R  R.  Cas.  460. 
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OuLF^  Houston  and  San  Antonio  B.  R  Oo. 

V. 

Davidson. 

(61  Texa9  Beporta,  204.) 

In  a  suit  aff^st  a  railway  company  by  a  passenger  for  damages  for  injuries 
inflicted  by  the  alleged  negligence  of  the  company's  servant  in  closing  a  car- 
door  on  plaintifTs  finger  and  crushing  it,  one  of  the  controverted  facts  in  the 
case  was  whether  the  plaintiff,  when  the  injury  was  received,  was  attempting 
to  enter  one  of  the  carriages  of  the  train,  or  whether  he  was  standing  on  the 
car  platform  with  his  hand  negligently  so  placed  as  to  be  rendered  liable  to 
injury,  ffeldj  that  a  charge  which  in  its  language  seemed  to  assume  as  a 
fact  that  the  plaintifTs  finger  was  crushed  when  attempting  to  enter  the  car 
WM  error. 

The  error  was  not  remedied  by  another  charge,  to  the  effect  that  unless  the 
jury  believed  that  the  porter  (the  servant)  knew  that  plaintifTs  finger  was  in 
such  a  position  as  that  it  would  get  crushed  when  he  shut  the  door,  and 
when  the  injury  was  inflicted^  they  could  not  find  for  the  plaintiff. 

In  this  case  it  was  error  to  give  a  charge  which  in  effect  asserted  that  it 
was  negligence  for  a  porter  on  a  railway  train  to  close  the  doors  of  the  com- 
pany's cars  without  giving  warning  of  his  intention  to  do  so  in  advance. 

Appeal  from  Colorado.  Tried  below  before  the  Hon.  Everett 
Lewis. 

Appellee  sued  for  damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  porter  of  a  passenger  car  of 
defendant,  wheteon  plaintiff  was  a  passenger,  in  closing  the  door  of 
the  car  upon  the  middle  linger  of  his  left  hand,  whereby  the  same 
was  crushed.     The  defendant  answered  by  a  general  denial. 

Verdict  and  judgment  for  plaintiff  for  $2000.  The  judgment 
was  reversed  on  account  of  a  charge  held  to  be  erroneous,  which 
will  be  found  in  the  opinion. 

K  P.  HiU  for  appellant. 

Kennon  <b  Tovmsend  for  appellees. 

West,  J. — We  are  of  opinion  that  the  court  committed  an  error, 
and  one  prejudicial  to  the  rights  of  the  appellant,  in  giving  charge 
No.  1  at  the  instance  of  appellee. 

The  instruction  was  as  follows:  "  1.  If  the  jury  find,  from  the 
evidence,  that  the  plaintiff  was  lawfully  upon  defend-  pacts. 

ant's  train  as  a  passenger,  and  that  in  attempting  to  enter  one  of 
the  carriages  of  said  train  the  porter  upon  said  train  forcibly  closed 
the  door  of  the  car  upon  the  finger  of  plaintiff,  whereby  it  was 
injured,  and  that  said  door  was  closed  without  any  warning,  and 
that  the  plaintiff  was  not  guilty  of  contributory  negligence,  then 
the  plaintiff  would  be  entitled  to  recover  the  actual  damages  proven. 
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including  compensation  for  physical  and  mental  suffering  resulting 
from  the  injury  and  liis  loss  of  capacity  to  earn  money  since  tlie 
infliction  of  the  injury  and  in  the  future." 

The  charge  was  not  free  from  objection  in  that  it  practically 
assumed,  or  seems  to  assume,  as  a  fact  one  of  the  issues  raised  in 
tlie  case.     To  that  extent  it  was  nearly  equivalent  to  a  charge  on 
the  weight  of  evidence  in  effect.     Whether  or  not  the  appellee  \iras 
in  the  act  of  entering  the  smoking-car,  or  attempting  to  enter  it, 
when  he  was  injured,  was  one  of  tlie  disputed  questions  in  the  ca^ 
and  one  which  we  regard,  under  the  facts  disclosed,  as  of  consider- 
able importance.     Where  the  appellee  was  when  the  injury  was  in- 
flicted, and  what  he  was  doing  at  the  time,  wei*e  matters  calculated 
to  throw  a  good  deal  of  light  on  the  case.     The  record,  too,  shows 
that  both  parties  regarded  this  subject  as  of  some  importance,  the 
one  endeavoring  to  show  that  he  had  in  fact  been  on  appellant's 
train  only  a  very  short  while  before  being  injured,  and  had  been 
during  all  that  time  endeavoring  from  the  first  to  make  his  way 
through  the  first-class  car,  which  was  crowded,  to  the  door  of  the 
smoking-car,  for  the  purpose  of  obtaining  a  seat,  there.    On  the 
contrary,  the  appellant  was  endeavoring  to  show  by  evidence  that 
the  appellee  was  not  at  the-  time  the  injury  was  received  attempting 
to  enter  the  smoking-car,  but,  on  the  contrary,  that  since  he  had 
entered  the  train  it  had  travelled  at  least  two  miles,  and  that  tie 
day  was  so  far  spent  that  the  porter  was  just  getting  ready  to  light 
the  lamps  in  the  ladies'  car ;  and  that  the  appellee,  so  far  from  being 
in  the  act  of  entering,  or  attempting  to  enter,  the  smoking-car,  that 
being  then  only  a  mile  from  his  place  of  destination,  was  standing 
on  the  platform  of  the  smoking-car  engaged  smoking  a  cigar,  with 
his  hand  placed  by  him  negligently  and  carelessly  in  such  a  position 
that  it  must  necessarily  be  injured  when  the  car-door  was  closed. 
The  evidence  of  the  appellant  himself  waste  the  effect  that  he  was 
engaged  in  smoking  a  cigar  when  the  injury  was  received.    The 
porter  also  swore  that  the  appellant  was  on  the  platform,  in  the  act 
of  lighting  a  cigar,  when  he  was  hurt. 

Under  the  particular  circumstances  of  this  case  the  court  erred  in 
giving  the  instruction  now  under  consideration. 

The  appellee,  in  his  brief  on  this  point,  seems  to  concede,  at  least 
partially,  that  the  charge  in  question  was  liable  to  some  criticism. 
He  urges,  however,  that  it  was  cured  by  the  action  of  the  court  in 
giving  the  jury,  at  the  request  of  appellant,  a  charge  to  the  effect 
that  '*  unless  the  jury  believe  that  the  porter  of  the  car  knew  that 
plaintiff's  finger  was  in  such  a  position  as  that  it  would  get  mashed 
when  he  shut  the  door,  and  when  the  injui7  was  inmcted,  tliey 
cannot  find  for  the  plaintiff." 

This  view  of  the  matter  is  certainly  not  without  force,  but  we 
are  of  the  opinion  that  the  error  in  this  instance  was  too  serious  to 
be  thus  remedied. 
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The  instractioii  under  consideration  was  also  objectionable  for 
another  reason.  It  asserts,  in  effect,  that  it  is  negligence  on  the 
part  of  appellant  for  its  porter  to  close  the  doors  of  ap-  clobwo  doob 
pellant's  cars  without  giving  warning  of  the  fact  in  ad-  SS^S^^JwhIi- 
vance.  Unless  there  is  some  special  reason  for  giving  ^^^^ 
notice  or  warning,  we  are  aware  of  no  principle  of  law  that  in  such 
cases  requii-es  it  to  be  done.  It  is  sufficient,  generally,  if  the  door 
of  the  car  is  opened  and  shut  with  usual  and  proper  care,  in  the 
ordinary  way,  without  any  public  warning  or  parade  or  ado  over 
the  matter.  No  warning  to  the  passengers  is  necessary,  unless  there 
may  exist  some  special  reason  for  giving  notice.  It  was  certain 
that  the  porter  on  this  occasion  had  given  no  warning  in  the  sense 
in  which  the  jury  underetood  the  term,  and  this  portion  of  the 
charge  was  wrong  and  well  calculated  to  prejudice  the  rights  of 
the  appellant  and  mislead  the  jury. 

Further,  the  phrase  used  in  the  charge,  "forcibly  closed  the 
door,"  was  calculated  to  confuse  the  jury.  The  appellee  contends 
that  this  word  J'orciMy  means,  in  this  connection,  Jcnovyingly,  We 
do  not  think  so,  and  are  of  the  opinion  that  the  instruction,  under 
the  facts  of  this  case,  taken  as  a  whole,  was  quite  objectionable. 

The  instruction  we  have  been  considering  seems  to  have  been 
copied  in  substance  from  Mr.  Underhill's  commentary  in  his  work 
on  Torts,  p.  274,  on  the  case  of  Fordham  ».  T.  B.  &  S.  0.  E.  E. 
Co.,  Law  Eep.,  vol.  4,  C.  P.,  p.  619 ;  32  Vict.  1868,  1869. 

The  court  and  counsel  at  the  trial  evidently  did  not  have  that 
case  before  them.  It  differed  in  many  of  its  features  from  the  one 
in  hand.  It  seems,  from  the  facts  of  that  case,  that  the  door  of  the 
railway-carriage,  where  the  injury  was  received,  was  on  the  side, 
or,  at  least,  if  not  on  the  side,  constructed  differently  from  the 
doors  to  cars  in  this  country. 

It  also  appears  in  that  case  that  the  injury  was  received  on  a  dark 
night ;  that  near  the  door  there  was  not,  as  it  seems  there  should 
have  been,  a  handle  near  the  side  of  the  door,  attached  to  the  car, 
to  aid  passengers  in  getting  on  the  cars.  It  also  appears  that  the 
passenger,  finding,  in  the  dark,  no  handle  to  hold  to,  was  forced  to 
put  his  left  hand  on  the  back  of  the  door  to  aid  him  in  getting  up. 
Laving  at  the  same  time  a  bundle  or  parcel  in  his  right  hand.  Be- 
fore he  had  completelv  entered  the  carriage,  and  when  he  could  be 
plainly  seen  by  the  railway-guard,  without  giving  him  any  previous 
warning,  the  guard  forcibly  closed  the  door  and  crushed  his  hand 
between  the  back  of  the  door  and  the  doorpost.  It  would  seem 
that  the  door  was  possibly  a  sliding-door,  and  did  not  open  and 
shut  on  hinges  as  the  doors  do  on  appellant's  carriaiges.  The  court 
Jield  in  that  case  that  inasmuch  as  the  passenger  had  been  mvited 
to  enter  the  car,  the  door  having  been  opened  for  that  purpose,  he 
had  a  right  to  do  so ;  that  the  lailure,  or  apparent  failure,  to  have 
a  handle  near  the  door  for  the  use  of  the  passengers  in  getting  on 
21  A.  &  £.  R.  Cas.— 28 
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the  train  wae  negligence  on  the  part  of  the  railroad  oompanj. 
Furtlier,  that  in  tlie  absence  of  each  handle,  and  in  consideration 
of  thedarluiess,  tlie  passenger  conid  not  be  said  to  be  gnilty  of  Di- 
ligence, unaer  the  circumstances,  in  having  his  hand  where  it  was 
at  the  time  of  the  injury.  The  case  itself  has  been  carefully  ex- 
amined. It  is  also  cited  and  commented  on  in  Thompson  on  Car- 
riers of  Passengers.  See,  also,  Richardson  v.  Met.  R.  R.  Co.,  Law 
Reo).,  3  Com.  PL  p.  374. 

The  facts  vary  materially,  in  several  respects,  from  the  case  under 
consideration ;  and  a  charge  as  to  the  forcible  closing  of  the  door 
without  warning  that  mi^ht  be  applicable  in  one  case  would  not 
apply  to  another  where  a  different  state  of  facts  existed. 

In  view  of  this  error  of  the  court  the  appellant  cannot  be  said  to 
have  had  a  fair  trial.  Without  intimating  any  opinion  as  to  the 
nature  of  the  case  as  disclosed  by  the  evidence,  we  may  venture  to 
make  an  observation  or  two  with  a  view  to  aid  in  a  final  disposi- 
tion of  the  case  on  the  next  trial  in  a  more  satisfactory  manner. 

Mr.  Thompson,  in  his  work  on  Carriers  of  Passengers,  p.  264, 
lays  the  rule  down  on  this  subject  as  follows :  ^' A  passenger  can- 
not be  said  to  be  in  the  exercise  of  due  care  who  voluntarily  and 
unnecessarily  places  his  hand  upon  the  framework  of  the  door  ot 
the  carriage  so  tliat  when  the  aoor  is  closed  it  must  be  inevitably 
crushed." 

The  case  of  the  Metropolitan  R.  R.  Co.  v.  Jackson,  3  Ajpp.  Cas. 
193,  also  cited  by  Mr,  Thompson  in  the  above-named  work  on  the 
same  page  (264),  may  be  profitably  examined  in  this  connection. 

For  the  error  above  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

A  Passenger  negligently  injured  by  or  about  a  Car-door  may  recover 
therefor.  Contributory  Negligence. — Western  Maryland  R.  R  Co.  t.  Stia- 
ley,  61  Md.  266;  48  Aiii.  liep.  96,  presents  the  instance  of  a  passenger  vbo, 
while  the  train  was  passing  through  a  tunnel,  and  the  door  being  open,  ere&t 
volumes  of  smoke  and  cinders  rushed  into  the  car,  got  up  to  shut  the  door. 
While  groping  in  the  dark  with  outstretched  hand  to  find  it,  it  was  forcibly 
pushed  or  blown  back,  striking  his  hand  with  such  force  that  it  passed 
through  the  pane  of  glass  in  the  door  and  was  severely  cut  and  injoreil- 
There  were  no  lights  in  the  train,  although  the  company  knew  it  must  pus 
through  the  tunnel,  and  there  were  but  two  conductors  and  two  bnkemen 
on  the  train,  although  it  was  very  heavy — ^being  composed  of  10  passenger 
cars.  It  was  ?iel<l  that  the  company  was  negligent,  and  that  plaintiff  was 
guilty  of  no  contributory  negligence  in  shutting  the  door,  although  be  knew 
there  were  persons  about  the  door  inside  and  out.  "If  that  were  so/'  said 
the  court,  **it  cannot  affect  the  question;  for  there  were  no  seats  for  tboee 
persons,  and  it  was  the  duty  of  the  company  to  have  seen  that  the  doonraj 
was  not  so  obstructed  by  the  crowd  as  to  keep  it  open  and  inflict  this  discom- 
fort (smoke)  on  passengers,  and  prevent  the  aoors  from  being  shut."  Of  the 
smoke  the  court  said:  "He  received  its  full  force  and  volume,  as  it  came 
rushing  in.  before  it  diffused  itself  over  the  car.  It  choked  him.  Self-pre^ 
ervation  prompted  him  to  shut  it  out.    It  cannot  be  that  a  man  under  such 
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circnniBtancefl,  feeling  himself  suffocating  or  choking  from  the  smoke,  cin- 
ders, and  gas,  must  sit  supinely  and  endure,  without  making  any  effort  to 
reJieve  present  and  prevent  further  physical  pain." 

Similar  views  were  expressed  in  Gee  v.  Metropolitan  Ry.  Co.,  L.  R.  8  Q. 
B.  161,  5  Eng.  Rep.  169,  by  Chief  Justice  Cockburn:  **K  the  inconvenience 
is  so  great  that  it  is  reasonable  to  get  rid  of  it  by  an  act  not  obviously 
dangerous,  and  executed  without  carelessness,  the  person  causing  the  incon- 
venience by  his  negligence  would  be  liable  for  any  injury  that  might  result 
from  an  attempt  to  avoid  such  inconvenience."  In  that  case  the  action  was 
against  the  railway  company  for  negligence.  The  passenger  was  accustomed 
to  the  line,  and  was  explaining  to  his  brother,  a  fellow-passenger,  the  work- 
ing of  the  signals  along  the  line.  He  remarked  to  his  brother:  **  If  you  look 
out  when  I  tell  you,  you  will  see  the  lights  for  Sloane  Square,"  at  the  same 
time  standing  up  himself  and  taking  hold  of  the  small  brass  bar  across  the 
window  of  the  off-side  door  (it  is  to  be  remembered  that  English  railway, 
carriages  have  side-doors)  of  the  carriage.  .  The  plaintiff  intended  to  look 
out,  but  as  he  leaned  against  the  door  it  blew  open  and  he  fell  out  and  was 
injured.  The  company  was  held  liable.  Gee  v.  Metropolitan  Ry.  Co.,  supra, 
Adams  v.  Lancashire,  etc.,  Ry.  Co.,  L.  R.  4  C.  P.  739,  presents  a  somewhat 
similar  case,  in  which  a  different  result  was  reached.  There  the  door  (at 
the  side)  of  a  carriage  in  which  plaintiff  was  a  passenger,  on  the  defend- 
ant's railway,  fiew  open  several  times,  owing  to  the  negligence  of  the  com- 
pany. There  was  room  in  the  carriage  to  sit  away  from  the  door,  and  the 
train  would  have  stopped  at  a  station  in  three  minutes.  Plaintiff  shut  the 
door  three  times,  and  fell  out  while  making  a  fourth  attempt  to  do  so.  The 
train  stopped  at  three  stations  between  the  time  of  first  opening  the  door  and 
the  acciaent.  It  was  decided  that  as  the  inconvenience  plaintiff  would  have 
suffered  if  he  had  not  shut  the  door  was  slight,  and  the  peril  incurred  in 
shutting  it  was  considerable,  the  injury  he  suffered  was  not  attributable 
solely  to  the  company^s  negligence,  and  they  were  not  liable  therefor. 

Fordbam  v.  London,  etc.,  Ry.  Co.,  L.  R.  4  C.  P.  619,  presents  the  case  of 
a  passenger  who,  in  getting  into  a  railway-carriage  at  a  station,  placed  his 
left  hand  on  the  back  of  the  open  door  to  aid  him  in  mounting  the  step. 
There  was  a  conflict  of  evidence  as  to  whether  there  was  a  proper  handle 
affixed  to  the  carriage  to  the  right  hand  of  the  door ;  but  the  night  was  dark, 
plaintiff  did  not  see  any  handle,  and  had  a  parcel  in  his  right  hand.  Before 
he  had  completely  entered  the  carriage,  the  guard,  without  previous  warn- 
ing, closed  the  door,  and  crushed  his  hand  between  the  back  of  the  door  and 
the  door-post.  It  was  held  that  there  was  negligence  by  the  railway  com- 
pany, ana  none  by  the  passenger,  who  therefore  recovered  a  verdict  Ford- 
nam  t.  London,  etc.,  Ry.  Co.,  tupra;  s.  c,  L.  R.  3  C.  P.  870. 

This  case  was  unsuccessfully  relied  upon  in  Richardson  v.  Metropolitan  Ry. 
Co.,  which  was  tried  before  the  Recorder,  in  the  Mayor's  Court,  London, 
26th  May,  1867.  The  facts  were  these :  Plaintiff  got  into  a  third-class  car- 
riage at  King's  Cross,  placing  his  hand  on  the  front  edge  of  the  door.  When 
in,  but  before  he  could  find  a  seat  (the  carriafife  being  already  full),  a  porter 
closed  the  door  upon  plaintiff^s  thumb,  injuring  it  severely.  There  was  no 
evidence  as  to  the  state  of  the  light,  nor  did  it  appear  whether  or  not  there 
was  a  handle  by  the  side  of  the  door.  It  was  proved  that  before  closing  the 
door  the  porter  called  out:  '*  Take  your  seats.  Take  your  seats;"  and  plain- 
tiff admitted  that  he  had  his  hand  on  the  door  for  half  a  minute  after  he  en- 
tered the  carriage.  The  jury  found  that  the  company  was  negligent,  and 
that  the  passenger  was  not  negligent.  The  Recorder  thought  the  verdict 
wrong  on  both  points.  The  court  made  a  rule  absolute  nonsuiting  plaintiff, 
holding  the  case  distinguishable  from  the  Fordham  case  on  the  ground  that 
^he  porter  had  merely  closed  the  door  in  the  ordinary  and  proper  exercise  of 
bis  duty  after  due  warning ;  and  that  the  accident  was  solely  attributable  to 
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the  plaintifTs  own  want  of  caution  in  leaving  his  hand  after  he  had  entered 
the  carriage  upon  a  door  which  he  must  have  known  would  he  shut  imme- 
diately. Ricnardson  tj.  Metropolitan  Ry.  Co.,  L.  R.  3  C.  P.  374,  note. 
Maddoz  f>.  London,  etc.,  Ry.  Co.,  88  L.  T.  N.  8.  458,  presents  almost  the 
same  state  of  facts,  and  is  similarly  decided  to  the  last  case.  Plaintifi  va£ 
a  passenger  on  the  defendant's  railway  with  his  son.  On  arrival  of  the  train, 
the  son  entered  the  carriage  first,  followed  by  the  father.  After  plaintif  bad 
completely  entered  the  carriage,  but  before  he  had  taken  his  seat  or  passed 
the  passenger  sitting  next  the  door,  a  servant  of  the  company  shut  the  door 
without  warning,  closing  it  upon  plaintiffs  thumb,  which  was  injured.  The 
verdict  was  for  £20  damages,  but  the  court  thought  there  was  no  evideDce 
of  negligence  to  go  to  the  jury.  ''The  plaintiff's  thumb,"  said  Grove,  J. 
''was  by  some  means  in  the  hinge  of  the  door,  and  was  injured.    Howii 

got  into  that  position  we  do  not  know,  or  why  it  was  behind  him,  as  it  must 
ave  been  more  or  less.    But  it  was  plain  that  it  was  not  by  the  negtigenoe 
of  the  guard  who  shut  the  carriage.'' 


Kbw  Yobe,  Lake  Ebie  akd  Wsstebn  B.  B.  Oa 

V, 

Hasing. 

(47  New  Jersey  Law  SeporU,  187.) 

A  railroad  corporation  cannot  defend  itself,  in  an  action  for  a  tort  done 
by  it  on  thetground  that  the  business  in  the  prosecution  of  which  the  tort 
was  done  was  uU/ra  vires. 

The  plaintiff  was  injured  by  the  mismanagement  of  a  street  horse-car. 
The  defendant  contended  that  even  if  the  jury  found  that  it  ran  such  horse- 
cars,  that,  as  it  had  no  franchise  so  to  do,  it  could  not  be  liable  to  the  actios. 
Sdd,  such  defence  was  untenable. 

An  agent  of  the  railroad  company  ejected,  with  unnecessary  violence,  a 
passenger  from  the  cars.  Heldy  tne  company  was  liable  for  the  hurts  to  the 
passenger  done  in  the  course  of  such  ejection. 

On  error  to  the  Supreme  Court. 

This  case  was  tried  at  tlie  September  term,  1884,.  of  the  Hudson 
Circuit  Court,  before  Mr.  Justice  Knapp  and  a  jury,  and  a  verdict 
rendered  for  the  plaintiflE  below,  Haring,  for  the  sum  of  $10Ck)i 
and  judgment  being  entered  thereon,  a  writ  of  error  was  brouglit 
to  this  court. 

CorUandt  &  JS,  W.  Pa/rker  for  plaintiff  in  error. 

jB.  B,  Seymov/r  for  defendant  in  error. 

Beasley,  C.  J. — The  injury  for  which  this  suit  was  bronght 
Pacts.  was  an  alleged  unauthorized  ejection  from  a  horse  rail- 

road-car that  was  runnins:  at  the  time  on  the  road  of  a  corporation 
known  as  the  Pavonia  Horse  Railroad.  There  was  evidence  tend- 
ing to  show  that,  at  the  time  in  question,  the  plaintiff  in  error  was 
using  this  road  and  running  the  cars  over  it  m  chaige  of  its  own 
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agents,  and  was  receiving  the  profits  arising  from  the  business ; 
and  it  was  properly  left  to  the  jury  to  find  whether  such  usufruct 
of  such  road  existed.  Nevertheless,  tlie  counsel  of  the  defendant 
below  insisted  and  asked  the  judge  to  charge  the  jury  to  find  against 
the  action,  even  though  they  should  be  of  opinion  that  his  client 
was  thus  engaged  in  the  specified  business.  The  ground  assigned 
was  that  the  plaintiff  in  error  could  not  legally  undertake  the  em- 
nloyment  in  question,  not  having  been  vested  with  the  requisite 
franchise,  and  that  consequently  it  was  not,  in  its  corporate  ca- 
pacity, liable  for  any  of  the  consequences  of  such  employment. 

But  the  doctrine  of  ultra  vires  does  not  apply  to  torts  of  this 
nature.  It  would  indeed  be  an  anomalous  result  in  ultba  vibm 
legal  science  if  a  corporation  should  be  permitted  to  fobtoew. 
set  up  that  inasmuch  as  a  branch  of  the  business  prosecuted  by  it 
was  wrongful,  therefore  all  the  special  wrongs  done  to  individuals 
in  the  course  of  it  were  remediless.  But  in  such  situations  cor- 
porate bodies,  like  individuals,  cannot  take  advantage  of  their  owu 
wrong  by  way  of  defence.  If  corporations  are  not  to  be  held  re- 
sponsible for  injuries  to  persons  done  in  the  transaction  of  a  series 
of  wrongful  acts,  such  an  immunity  would  have  a  wide  scope.  All 
wrongs  done  by  such  bodies  are,  in  a  sense,  ultra  vi/res;  and  if  the 
want  of  a  franchise  to  do  the  tortious  act  be  a  defence,  then  cor- 
porations have  a  dispensation  from  liability  for  these  acts  peculiar 
to  themselves. 

There  does  not  appear  to  have  been  much  discussion  of  this  sub^ 
ject,  but  a  case  decided  by  the  Supreme  Court  of  Tennessee  is 
'lirectly  on  the  point.  The  precedent  referred  to  is  reported  in  53 
Tenn.,  p.  684,  and  is  entitled  Hutchinson  v.  Western  &  Atlantic 
R.  R.  Co.  It  was  an  action  against  a  corporation  for  damages 
occasioned  by  the  negligence  oi  its  employees.  It  appeared  that 
the  railroad  company  was,  without  authority,  running  a  line  of 
steamers,  and  the  plaintiff  had  been  hurt  by  the  mismanagement 
of  one  of  them.  The  defence  of  vltra  vires  was  interposed  in  that 
case,  as  in  the  present,  but  it  was  rejected  on  the  ground  that  such 
doctrine  had  no  application  to  torts  of  that  character. 
.   This  exception  cannot  prevail. 

The  second  ground  urged  for  a  reversal  of  this  judgment  was 
the  exclusion  of  the  defendant's  offer  to  make  proof  of  proof 
what  an  absent  witness  had  testified  to  at  a  previous 
trial  of  this  cause.  The  right  to  put  in  this  secondary 
evidence  was  claimed  for  the  reason  that  the  witness  in  question 
was  out  of  the  State  and,  althougli  requested,  had  refused  to  attend 
the  trial. 

This  offer  was,  in  my  opinion,  properly  rejected.  Mere  absence 
from  the  jurisdiction,  coupled  witn  a  refusal  to  attend  as  a  witness, 
lias  never,  in  the  practice  of  our  courts,  been  held  to  authorize  the 
introduction  of  the  testimony  of  the  witness  previously  taken.     If 
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it  had  been  shown  that  this  witness  had  left  the  State,  and,  npon 
diligent  inquiry,  his  whereabouts  could  not  be  discovered,  then  a 
ground  would  have  been  laid  for  the  course  proffered.  The  sub- 
stitution of  the  former  testimony  for  the  re-examination  obtains 
only  from  the  practical  necessity  of  the  occasion.  But  do  such 
necessity  exists  when  the  residence  of  the  witness  is  known  and 
he  is  in  the  United  States,  and  his  testimony  can  be  taken  bj  a 
commission. 

From  the  examination  of  this  subject  in  the  case  of  Bemey  v, 
Mitchell,  5  Vroom,  337,  it  is  manifest  that  the  practice  in  tie 
different  States  in  this  particular  is  not  uniform,  but,  as  has  been 
iilready  stated,  the  rule  must  be  considered  settled  in  this  State  bj 
inveterate  usage. 

So,  I  think,  no  fault  can  be  found  with  the  charge  of  the  judge 
LiAmuTT  o»  iii  ^l^at  part  of  it  which  defined  the  extent  to  which  the 
eSSiSmo  fSE  railroad  company  was  liable  for  the  act  of  its  agent  in 
»"<*■■•  the  expulsion  of  the  plaintiff.     It  was,  in  substance, 

that  if  the  driver  of  the  horse-car,  oeing  the  agent  of  the  railroad 
company,  and  having  the  right  to  expel  the  plaintiff  on  acconnt  of 
his  intention  to  ride  without  paying  nis  fare,  transacted  the  expul- 
sion so  rudely  and  violently  as  to  cause  the  injury  complained  of, 
"  then,"  the  judge  said,  "  1  think  you  may  say  that  it  is  a  part  of 
the  act  of  removal,  and  the  driver,  or  the  company  whose  agent  he 
was,  would  be  liable."  This  instruction  plainly  limited  the  re- 
sponsibility of  the  railroad  company  to  the  results  of  the  acts  of  its 
agent  in  its  business. 

The  judgment  is  affirmed. 


Gbubeb 

V. 

Washington  and  Jambsvtllb  B.  B.  Go. 

(Advance  Case^  North  Carolina,    1885.) 

Where  the  case  on  appeal,  made  out  by  the  presidiDg  judge,  uses  the  wordi 
''bond  fixed  at  $25,  bond  giveD,"  it  was  held  a  waiver  of  the  statutory  re- 
quirement that  the  surety  to  the  undertaking  on  appeal  must  justify. 

Where  the  approval  of  an  unjustified  bond  is  the  act  of  the  clerk,  there  is 
no  waiver,  unless  the  appellee  is  present,  or  afterwards  assents. 

Where  the  owners  of  a  steamboat  provided  a  pass- way  which  was  exposed 
to  escaping  steam,  and  a  passenger  was  injured  in  consequence  by  the  escap- 
ing steam ;  JiM,  that  the  owners  were  liable. 

It  seems  that  where,  by  its  charter,  a  corporation  was  empowered  to  cut 
and  manufacture  lumber,  and  to  ship  the  same  to  market,  it  can,  in  provid- 
ing means  of  transportation  for  its  own  products,  as  incidental  to  its  own 
business,  carry  the  goods  of  others,  and  passengers. 
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It  is  no  defence  to  an  action  of  tort  that  the  tort  complained  of  resulted 
from  an  act  which  was  ultra  vires.  So,  where  a  corporation  undertook  to 
carry  passengers,  one  of  whom  was  injured  by  the  negligence  of  the  corpo- 
ration, it  was  immaterial  to  inquire,  in  an  action  for  damages,  on  account  of 
such  oegligence,  whether  the  corporation  had  the  power,  under  it6  charter, 
to  carry  passengers  or  not. 

Civil  action  tried  at  Spring  Term,  1883,  of  Martin  Superior 
Conrt,  before  Shepherd,  J. 

Tiie  appellant,  a  corporation  formed  under  an  act  of  the  Gen- 
eral Afisembly,  for  the  purpose  of  cutting  and  forwarding  to  mar- 
ket timber  growing  upon  lands  in  certain  specified  counties,  and 
with  authority  to  construct  and  operate  a  raih-oad  through  said 
lands  between  the  towns  of  Washington  and  Jamesville,  on  the 
Roanoke  River,  in  furtherance  of  the  objects  of  its  organization, 
had  employed  steamera  to  run,  as  common  carriers  of*  persons  and 
freight,  between  its  last-named  terminus  and  the  town  of  Elizar 
betiT  City,  touching?  at  Edenton  on  their  way.  In  October,  1881, 
the  plaintifE,  an  infant  of  tender  years,  witli  her  parents,  and  under 
their  care,  took  passage  from  Elizabeth  City  to  Edenton  on  the 
Juniata,  one  of  the  two  steamers  constituting  the  line.  The  boat 
arcired  at  Edenton,  and  when  the  gangway  plank  to  the  wharf 
was  announced  clear  for  passengers  to  go  out,  the  plaintiff,  passing 
along  the  way  to  the  wharf,  was  struck  by  a  jet  of  steam,  or  hot 
water,  issuing  with  great  force  from  the  condenser  in  the  engine- 
room,  througn  an  unclosed  door,  and,  falling  upon  the  gangway, 
where  the  plaintiff  and  others  were,  from  which  she  was  scalded 
and  badly  injured.  The  action  is  to  recover  damages  in  compen- 
sation therefor.  , 

Several  issues  were  submitted  to  the  jury,  which,  omitting  need- 
less verbiage,  with  the  responses,  so  far  as  they  pertain  to  the 
appellant^s  liability,  were  as  follows : 

I.  Was  appellant,  the  railroad  company,  the  proprietor  of  the 
steamer  on  which  the  injury  occurred,  and  was  she  engaged  in 
conveying  passengers  and  freight  between  Jamesville  and  Eliza^ 
beth  City  ?     Answer — Yes. 

II.  Did  the  appellant  receive  the  plaintiff  as  a  passenger  on 
said  boat  at  Elizabeth  City  for  conveying  to  Edenton  ?  Answer — 
Yes. 

III.  Did  the  said  company  so  negligently  and  unskilfully  con- 
duct themselves  in  the  management  of  said  boat  as  to  injure  the 
person  of  the  plaintiff  by  the  escaping  steam  or  water?  Answer — 
Yes. 

IV.  Did  the  plaintiff  contribute  to  the  injury  sustained  thereby  ? 
Answer — ^No. 

The  answer  to  the  other  issue  was  but  in  an  assessment  of  dam- 
ages. 

The  only  exceptions,  shown  by  the  record  to  have  been  taken, 
were  to  the  refusal  of  the  court  to  give  these  instructions : 
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I.  If,  as  the  evidence  discloses,  the  injury  was  caused  by  defect- 
ive machinery,  and  not  by  the  negligence  of  the  agents  and  oflS- 
cers  of  the  company,  the  plaintiff  was  not  entitled  to  recover,  and 
that, 

II.  Taking  the  facts  to  be  as  testified  to  by  the  witnesses  the 
company  liad  incurred  no  liability  to  the  plaintiff. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  ap- 
pealed. 

The  defendant  moved  in  the  Supreme  Court  to  dismiss  the  ap- 
peal, on  the  ground  that  the  undertaking  was  defective. 

George  If.  Brovm^ «/?'.,  for  the  plaintitt. 

James  E.  Moo7*e  for  the  defendant. 

Smith,  C.  J. — The  motion  to  dismiss  the  appeal  for  want  of  a 
Dismissal  OF  AP.  justification  of  the  sufllciency  of  the  sureties  to  the 
PKALDEMED.      uudertakiufi:  tiled  must  be  denied. 

The  case  settled  by  the  presiding  judge,  with  consent  of  parties, 
on  September  14,  1883,  and  bearing  his  signature,  contains  these 
words : 

Judgment — appeal  by  railroad  company — ^bond  fixed  at  twenty- 
five  dollars — hond  given — notice  waived — by  consent  defendant 
given  30  days  to  serve  statement  of  case. 

Tlie  undertaking  had  been  executed  early  in  July  preceding,  and 
consequently  has  been  accepted  in  its  present  form.  We  interpret 
the  language  of  the  judge  as  importing  that  the  undeiiaking  was 
proposed  to  be  entered  into  with  the  named  sureties  in  court,  and 
no  objection  to  their  sufficiency  then  made. 

The  subsequent  execution  oi  the  instrument  in  accordance  with 
the  appellant  s  offer,  and  the  acq^uiescence  of  the  appellee  therein, 
must  be  deemed  a  waiver  of  tlie  statutory  requirements  in  this 
regard. 

In  Hancocl^  v.  Bramlett,  85  N.  C.  393,  the  case  made  out  by  the 
judge  contained  words  essentially  the  same,  "filed  and  approved," 
and  were  held  to  indicate  a  tender  and  acceptance  in  open  conrt, 
to  which  the  appellee,  having  then  made  no  objection,  could  not 
be  heard  to  make  it  in  this  court. 

To  the  same  effect  is  Harshaw  v,  McDowell,  89  N.  C.  181. 

The  ruling,  in  McMillan  v,  Nye,  90  N.  C.  11,  is  not  repug- 
nant to  these  cases,  since  the  filing  and  approving  is  tliere  the  act 
of  the  clerk,  and  appears  in  his  certificate,  it  not  being  shown  that 
the  appellee  was  present  or  ever  assented. 

It  is  to  be  observed  that  the  instructions  asked  were  entirely 
inappropriate  in  the  form  of  directions  to  the  jury,  for  they  were 
not  pertinent  to  a  single  inquiry  before  them.  The  jury  were  i\) 
find  the  facts  in  response  to  the  several  issues,  and  not  the  law 
arising  upon  the  findings.  It  was  the  province  of  the  court  to 
dctennine,  when  the  facts  wore  thus  ascertained,  whether  the  com- 
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pany  was  responsible  for  the  wrong  done,  or, .  in  other  words, 
whether  the  plaintiff  was  entitled  to  judgment  for  the  damages 
she  had  sustained. 

But  assuming  the  intent  of  the  prayer  to  have  been  to  present 
to  the  court  the  alleged  repugnancy  of  the  proofs  to  the  aver- 
ments in  the  complaint,  as  to  the  manner  in  which  the  injury  was 
inflicted,  the  refusal  of  the  court  was  entirely  correct. 

If  the  machinery  was  defective  and  unsafe,  it  is  not  less  true 
tliat  there  was  that  want  of  watchfulness  and  care  on  the  part  of 
the  employees  by  which  the  injury  might  have  been  ebcapk  of  steam 
avoided.  Tlie  steam  was  seen  previously  to  have  is-  nkguowick. 
sned ;  a  passway  out  was  provided  which  was  exposed  to  it,  and 
the  door  was  left  open,  through  which  it  was  permitted  to  pass  and 
smite  those  who  were  there  passing.  If  this  be  so,  there  was  great 
culpability  on  the  part  of  the  employees,  and  the  damage  directly 
resulted  from  their  carelessness  and  inattention  in  not  providing 
against  it. 

The  second  instruction  points  to  no  specifically  assigned  error,  and 
to  ffive  it  any  significance  we  must  suppose  it  was  pre-  ultra  vxrbb  as 
dicated  upon  the  proposition  that  the  company's  under-  tort. 
taking  the  business  of  common  carriers  by  water  is  outside  the 
scope  of  its  corporate  powers — vZtra  vivea — so  that  in  that  capacity 
it  would  not  render  itself  liable  to  pei^sons  or  to  property  conveyed 
in  its  steamers. 

It  is  somewhat  questionable  whether  there  has  been  in  this  re- 
spect such  a  departure  from  the  purpose  of  the  organization,  as  to 
make  the  establishment  of  the  line  of  water  communication  as  a 
further  means  of  reaching  a  market,  an  exercise  of  power  not 
within  the  operation  of  the  principle  intended  to  be  expressed  in 
those  words. 

By  the  words  of  the  charter  the  company  was  authorized  "  to 
cut  and  manufacture  lumber  and  ship  tKe  same  to  ma/rkeS^  (Acts 
1868-'9,  chapter  37),  and  in  providing  this  means  of  transportation 
for  its  own  forest  productions  to  a  market  it  may,  perhaps  as  inci- 
dental to  its  own  business,  carry  the  goods  of  othei-s,  and  passengers. 

In  South  Wales  Ky.  Co.  v.  Redmond,  10  C.  B.  (K  S.),  675,  a 
contract  made  by  a  company  whose  railway  terminated  at  Milford 
Haven,  with  another  for  steam-vessels  to  run  from  that  point  to 
Ireland,  was  held  not  to  be  uUra  viresy  and  that  the  defendant  hav- 
ing provided  an  unseaworthy  vessel  was  liable  in  damages,  Erie,  0. 
J.,  remarking,  "so  far  from  a  contract  by  this  company  to  facilitate 
the  forwarding  of  passengers  and  goods  to  Ireland  being  illegal,  I 
rather  gather  that  the  legislature  contemplated  and  intended  that 
a  railway  terminating  at  Milford  Haven  should  forward  traffic  to 
and  from  Ireland,  and  therefore  this  contract  would  be  entirely 
within  the  scope  and  object  of  the  company's  incorporation  and 
extension." 
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But  if  it  is  conceded  that  the  line  of  steamers  was  not  within  tlie 
contemplation  of  the  charter  and  was  unwarranted  by  it,  it  by  no 
means  follows  that  upon  the  wrongful  assumption  of  the  busiuess 
of  commoii  carriei'S,  it  can  be  conducted  without  incurring  the  obli- 
gations for  safe  transportation  which  belong  to  the  exercise  of  thoee 
functions.  It  can  be  no  defence  to  the  company  which  undertakes 
to  receive  and  carry  persons  for  hire,  that  they  had  no  legal  right 
80  to  do,  when  charged  with  reponsibility  for  wrongs  coming  to 
those  who  commit  their  personal  safety  to  the  agents  of  their  com- 
pany, and  who  suffer  from  their  negligence  and  misconduct. 

"  Herein,"  remarks  a  late  writer,  "  consists  a  great  distinction 
between  tortious  and  contracttial  liability  for  acts  tUtra  vire4.  It 
is  no  defence  to  legal  proceedings  in  tort,  that  the  torts  werevAm 
vires.  If  the  torts  have  been  done  by  the  corporation,  or  by  their 
direction,  they  are  liable  for  the  result,  however  mucli  in  exceas 
of  their  powers  such  torts  may  be."  Green's  Brice's  Ul^a  YireSy 
265. 

In  Merchants'  Bank  v.  State  Bank,  10  Wall  604  (645),  the  court 
say :  "  Corporations  are  liable  for  every  wrong  of  which  tliey  are 
guilty,  and  in  such  cases  the  doctrine  of  tdira  vires  has  no  appli- 
cation." 

^'  A  corporation  will  be  held  to  respond  in  a  civil  action  at  the 
suit  of  an  injured  party  for  every  grade  and  description  of  forci- 
ble, malicious,  or  negligent  tort  or  wrong  which  it  commits,  how- 
ever foreign  to  its  nature  or  beyond  its  granted  powere  the  wrong- 
ful transaction  or  act  may  be."  Green's  Brice's  Ultra  Vires,  241, 
note ;  Eailroad  Co.  v.  Schuler,  34  N.  Y.  80. 

It  is  needless  to  pursue  the  subject  further.  The  instruction 
was  properly  withheld  and  the  proposition  not  acted  on. 

There  is  no  error  and  the  judgment  is  affirmed. 

No  error.     Affirmed. 

Limitations  of  Liability  of  Railway  Corporations  for  Tortti— While  in 
a  broad,  general  sense  it  may  be  true  that  **  corporations  are  liable  for  every 
wrong  they  commit,  and  in  such  cases  the  doctrine  of  vUra  vires  has  no  ap- 
plication,^' National  Bank  v.  Graham,  100  U.  S.  699,  702;  Merchants' Buk 
o.  State  Bank,  10  Wall.  604,  645 ;  yet  there  appear  to  be  some  exceptions 
and  limitations  to  the  rule  that  are  worthy  of  note.  At  least  there  are  ctses 
which  so  intimate." 

''To  fix  the  liability  of  a  corporation  for  the  tortious  act  of  one  of  its 
employees,  done  in  obedience  to  the  commands  of  its  officers,  the  act  must  be 
connected  with  the  transaction  of  the  business  for  which  the  company  wss 
incorporated.  If  the  directors  should  order  an  agent  to  take  a  person  oat  of 
his  house  and  beat  him,  the  corporation  could  not  be  held  for  the  tssault 
and  battery ;  or  if  the  directors  of  a  banking  company  should  purchase  a 
steamboat  and  enga^  in  transporting  passengers,  the  corporation  would  not 
be  liable  for  the  misfeasance  or  nonfeasance  of  agents  employed  in  that 
business.  But  if  directors  of  a  corporation  having  power  to  hold  lands, 
order  an  agent  to  enter  on  lands  and  take  possession  of  them  for  the  legiti- 
mate uses  of  the  company,  his  entry,  if  unlawful,  will  be  the  trespass  of 
the  corporation."    Brokaw  v.  N.  J.  R.  R  Co.,  82  N.  J.  L.  828,  832. 
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Mr.  Taylor,  disciusing  this  subject  in  his  work  on  corporations,  §  888,  says : 
'*  Granted  that  a  corporation  is  liable  to  the  same  extent  as  a  natural  person 
for  the  torts  of  its  agents.  Neyertheless,  it  is  not  liable  for  any  tort  they 
may  commit,  however  foreign  to  the  nature  of  the  corporate  business  the 
tort  may  be  (citing  Langan  v,  Iowa,  etc..  Construction  Co.,  49  Iowa,  317).  But, 
say  the  court,  a  corporation  can  act  only  through  agents.  Truly ;  and  the 
binding  quality  of  the  acts  of  the  body  corporate,  itself  acting  as  such,  i.e., 
through  a  majority  vote,  is  determined  by  a  construction  of  its  powers  and 
the  principles  of  agency.  Assuredly  there  exists  no  universal  agency  in  the 
corporation  which  will  render  any  act  of  the  majority  binding.  Accordingly, 
to  hold  the  corporation  liable  for  any  wrong  it  might  authorize  would  be  to 
hold  the  corporate  funds,  in  which  are  interested  dissenting  shareholders 
and  innocent  creditors. bound  by  the  acts  of  an  agent  (i.e., the  majority)  clearly 
beyond  the  scope  of  his  authority  and  business ;  a  liability  far  beyond  that 
attaching  to  individuals  for  the  acts  of  their  agents.  There  is  no  decisian 
known  to  the  writer  holding  a  corporation  liable  for  a  tort  committed  in  the 
course  of  an  uUra  vires  transaction  on  its  face  foreign  to  the  corporate  busi- 
ness, where  the  persons  who  could  have  objected  to  the  transaction  had  not 
acquiesced  in  it.  (Note :  There  seems  to  be  no  reason  to  suppose,  however, 
that  all  the  persons  implicated  in  the  commission  of  the  tort  would  not  be 
personally  liable  to  the  injured  person.) 

'*  As  before  stated,  the  question  is  not  whether  the  wrongful  act  itself  was 
ultra  vires,  any  more  than  the  question  would  be  whether  that  act  itself  had 
been  authorized  by  the  corporation  (see  Butler  v,  Watkins,  18  Wall.  456). 
The  question  is  whether  the  employment  on  general  transaction  in  the  course 
of  which  the  tort  was  committed  was  vltra  vires;  and  if  this  is  answered 
in  the  affirmative,  the  corporation  should  not  be  held  liable  for  the  act,  ex- 
cept on  principles  of  acquiescence  and  ratification  of  the  employment  or 
transaction.''  .  .  .  Taylor  on  Corporations,  {  888. 
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Pullman  Cab  Company. 

(8  OrUcmo  SeparU,  171.) 

The  plaintiff  was  a  passenger  on  one  of  defendants'  cars  occupying  a  sleep- 
ing berth.  Before  going  to  sleep  he  had  undressed  himself  and  had  put  his 
pocket-book  containing  his  money  in  his  trousers'  pocket,  rolling  up  his 
trousers  and  putting  his  suspenders  around  them,  and  then  placed  them  un- 
der his  pillow  next  the  wall.  When  he  was  called  before  arriving  as  his 
place  of  destination,  he  discovered  that  his  pocket-book  and  money  were  gone. 
Ko  neelisence  in  the  defendants  was  shown. 

HelaLf  that  no  liability  attached  to  the  defendants. 

This  was  an  action  tried  before  Cameron,  C.  J.,  and  a  juiy,  at 
tbe  Fall  Assizes  of  1884,  who  directed  a  nonsuit. 
Brittorij  Q.  C,  supported  the  order. 
Bethwne^  Q.  C,  contra. 
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Galt,  J. — This  action  is  brought  to  i-ecover  a  considerable  ram 
of  money  which  the  plaintiff  alleges  was  stolen  from  him  while  he 
was  a  passenger  in  one  of  the  sleeping-cars  of  the  defendants,  and 
FACT8L  asleep.     The  story  told  by  the  plaintiff  is,  that  on  the 

night  of  the  27th  of  June,  1878,  he  occupied  a  sleeping-berth,  and 
went  to  bed,  having  previously  undressed  liimself,  and  having  taken 
off  his  trousers  he  rolled  them  up  and  put  the  suspenders  ronnd 
them,  and  placed  them  under  a  pillow,  and  put  them  under  his  head 
next  the  wall,  and  went  to  sleep ;  he  had  placed  his  pocket-book  con- 
taining the  money  in  the  poctet  of  his  trousei-s.  He  intended  to 
stop  at  Kingston.  When  he  was  called  before  arriving  at  Kings- 
ton he  got  up,  and  when  he  came  to  get  dressed  he  noticed  it  was 
all  loose,  and  when  he  put  his  hand  in  his  pocket  the  pocket-book 
and  money  were  gone. 

There  was  no  other  evidence.  The  plaintiff  himself  admits  in 
answer  to  the  question,  "  Did  you  see  anything  you  thought  was 
negligent  on  the  part  of  the  porter  or  conductor ;  you  said  before 
you  did  not  ?"  A.  "  I  cannot  say  that  I  saw  anything  to  indicate 
that  either  porter  or  conductor  had  been  negligent  on  that  occa- 
sion." "  I  did  not  see  it  myself ;  whatever  he  says  that  is  enough,! 
say  as  now,  I  did  ftot  see  anything  myself." 

He  then  proceeds  to  state  he  tliought  there  was  negligence,  be- 
cause a  man  had  got  off  the  train  at  Edwardsburg ;  but  it  does  not 
appear  whether  that  man  had  been  a  passenger  in  the  sleeping-car, 
or  whether  he  was  simply  a  passenger  on  the  train ;  and,  moreover, 
the  man  had  left  the  train  before  the  plaintiff  discoverd  he  had  lost 
his  money,  so  there  was  no  reason  whatever  to  suspect  him  of  hav- 
ing done  anything  improper. 

Mr.  Britton  relied  very  strongly  on  a  case  of  Pullman  Car  Co. 
V,  Gardner,  before  the  Supreme  Court  of  Pennsylvania,  in  error 
from  the  Court  of  Common  Pleas,  16  Am.  &  Eng.  R.  R.  Cas.  324. 

That  was  an  action  brought  by  the  respondent  against  the  ap- 
pellants to  recover  the  value  of  a  watch  and  sum  of  about  sixty 
dollars  that  had  been  stolen  from  him  while  asleep  in  one  of  the 
cars  of  the  defendants,  in  which  the  respondent  was  successful 
both  in  the  court  below  and  in  the  Supreme  Court.  But  that  case 
differs  essentially  from  the  present.  At  the  trial  it  was  proved 
that  by  the  regulations  of  the  company  it  was  the  duty  of  one  of 
the  porters  to  be  continually  on  the  watch  during  the  night 

To  quote  the  words  of  tne  learned  Judge  in  his  charge  to  the 
jury :  '*  We  have  it  in  evidence  that  the  company  has  done  its 
whole  duty  as  a  company.  They  require  a  constant  watch  to  be 
kept  by  some  person  in  the  body  of  the  car  where  the  sleepers  are, 
watching  continuously.  ...  If  watch  was  kept  by  one,  I  appre- 
hend it  would  be  sumcient.  .  .  .  They  kept  a  guard  according  to 
their  regulations,  and  intended  keep  a  continuous  watch,  so  that 
a  man  sitting  there  could  see  everything  that  was  going  on  with- 
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oat  interfering  with  the  sleepers.  He  would  have  no  business  to  be 
away  except  in  a  special  case."  It  appears  from  the  evidence  that 
a  colored  man,  one  of  the  porters,  was  put  in  charge  by  the  con- 
ductor, and  that  it  was  his  duty  to  stay  in  the  aisle  continuously  to 
watch  there  until  davlight,  and  by  his  own  admission  he  went  out 
of  the  aisle  to  black  a  pair  of  boots.  The  learned  Judge  then 
directed  the  jury  that  "  if  he  went  out  of  that  aisle,  even  for  a  very 
few  minutes,  and  during  that  time  this  robbery  occurred,  and  the 
jury  believe  that  if  he  had  been  in  his  place  of  observation,  it 
would  not  and  could  not  have  occurred  without  detection,  the  com- 
pany is  liable,  because  he  failed  to  do  his  duty  to  that  extent  that  it 
allowed  this  robbery  to  be  done.  It  was  his  fault,  and  it  is  visited 
on  the  company,  although  they  may  have  done  everything  they 
thought  right  to  get  a  proper  man." 

This  was  the  question  on  which  that  case  turned. 

It  is  plain  there  is  nothing  of  the  kind  before  us.  All  that  is 
alleged  is,  that  the  plaintiff  lost  his  money  while  a  pas- 
senger on  board  a  car  of  the  defendants,  and  therefore  SSpal^lK 
the  defendants  are  liable,  although  it  is  not  shown  or  g^  ®'  ^*  ^• 
alleged  that  either  they  or  their  servants  were  guilty 
of  any  negligence,  a  position  which  is  not  borne  out  by  Gardner's 
case,  nor  by  any  other  of  which  I  am  aware. 

Rose,  J. — I  agree  that  the  rule  must  be  discharged.  Unless  the 
mere  fact  of  loss  is  presumptive  evidence  of  negligence  on  the  part 
of  the  company,  and  of  such  negligence  as  would  render  them  liable 
to  make  good  the  plaintiff's  loss,  there  is  no  evidence  to  entitle  the 
plaintiff  to  call  upon  the  defendants  to  offer  defence,  and  the  non- 
suit was  right. 

There  is  much  common  sense  (if  I  may  be  allowed  to  use  the  ex- 

Jression)  in  the  charge  of  Matthews,  J.,  in  the  case  of  Pullman 
^alace  Car  Co.  v.  Gardner,  16  Am.  &  Eng.  R.  R.  cas.  324,  where 
he  told  the  jury  that  "  in  the  case  of  a  sleeping-car  company,  the 
great  convenience  and  inducement  held  out  to  passengers  is  that 
they  will  give  them  a  comfortable  night's  rest.  They  notify  them 
they  will  make  them  pay  for  it,  and  say  to  them  you  may  go  to 
sleep.  The  principal  part  of  the  arrangement  is  the  advantage  the 
passenger  will  have  over  the  ordinary  car  in  that  he  can  lie  down 
and  go  to  sleep."  He  continues :  "  W  hen  you  have  gone  to  sleep, 
of  course,  you  can't  take  care  of  yourself.  Everybody  knows 
that,  and  for  that  very  reason,  the  fact  that  the  company  notifies 
you  to  lie  down  and  shut  your  eyes,  and  go  to  sleep,  and  thus  be- 
come helpless,  it  is  their  duty  to  take  care  of  you  while  you  do 
sleep  ;  not  that  they  are  insurers ;  not  that  they  say  you  shall  not 
be  robbed  or  cannot  be  robbed ;  but  they  will  use  reasonable  and 
ordinary  care  to  prevent  people  intruding  upon  you,  and  picking 
your  pockets  or  carrying  off  your  clothes  while  you  are  asleep." 
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While  I  agree  that  the  plaintiff  in  this  case  fails,  1  do  not  say  no 
state  of  facts  conld  be  presented  to  the  Court  upon  which  the  de- 
fendants would  be  held  liable. 

To  show  the  caution  which  should  be  exercised  iu  determining 
such  liability,  I  give  the  closing  words  of  the  judgment  of  WeUIon, 
J.,  in  the  Pullman  Palace  Car  Co.  v.  Smith,  24  Am.  RR.  258,262: 
'•  Appellant  is  not  liable  as  a  carrier.  It  made  no  contract  to  carry. 
Appellee  was  being  carried  by  the  railway  company ;  and  if  ap- 
pellant were  a  carrier,  it  would  not  be  liable  for  the  loss  in  this 
case  because  the  money  was  not  delivered  into  the  possession  or 
custody  of  the  appellant,  which  would  be  essential  to  its  liabilityas 
carrier,"  citing  Tower  v.  Utica  and  Schenectady  R.  R.  Co.,  7  Hill. 
47.  He  adds,  ''In  Redfield  American  Railway  Cases,  138,  it  is 
said :  '  But  it  lias  never  been  claimed  that  the  passenger  carrier  is 
responsible  for  the  acts  of  pickpockets  at  their  stations,  or  npon 
steamboats  and  railway  carriages.'  " 

lie  continues :  "  It  would  be  unreasonable  to  make  the  company 
responsible  for  the  loss  of  money  which  was  never  intrusted  to  its 
custody  at  all,  of  which  it  had  no  information,  and  which  the  owner 
had  concealed  upon  his  own  pei'son.  The  exposure  to  the  hazard 
of  liability  for  losses  through  collusion  for  pretended  claims  of  loss 
M'here  there  would  be  no  means  of  disproof  would  make  the  rcs 
ponsibility  a  fearful  one.  Appellee  assumed  the  exclusive  custody 
of  his  money,  adopted  his  own  measures  for  its  safe  keeping  by 
himself,  and  we  think  his  must  be  the  responsibility  of  its  loss." 

I  cite  this  language  to  show  that  when  we  adjudge  such  a  com- 
pany liable,  it  must  be  on  clearly  defined  principles,  and  upon  the 
clearest  evidence. 

Cameron,  C.  J.,  concurred. 

Order  discharged. 

Liability  of  Sleoping-car  Companies— Cases  Reviewed. — ^Before  stating 
any  conclusioDs  as  to  the  liability  of  sleepiog-car  companies,  it  will  be  well  to 
review  the  cases  wherein  such  liability  has  come  in  question.  In  Welch  t. 
Pullman  Palace  Car  Co.,  16  Abb.  Pr.  (N.  8.)  852,  Welch  went  to  bed  in  a 
sleeping-car,  placing  his  oyercoat  in  a  vacant  berth  overhead.  In  the  morn- 
ing it  was  missing  and  he  sued  to  recover  its  value,  and  got  a  judgment  there- 
for, which  was,  however,  reyersed.  In  Pullman  Palace  Car  Co.  v,  Gaylord, 
23  Am.  Law  Reg.  N.  8.  788,  Gaylord  placed  a  scarf,  having  upon  it  a  |300 
diamond  pin,  in  the  receptacle  intended  for  articles  of  clothing  and  placed  at 
the  head  of  the  berth.  The  pin  was  stolen,  suit  was  brought,  the  company 
demurred,  and  on  appeal  the  demurrer  was  sustained.  In  Blum  v.  Southern 
Pullman  Palace  Car  Co.,  3  Cent.  L.  J.  501,  Blum  put  his  waistcoat,  contain- 
ing his  wallet  and  money,  under  his  pillow.  It  was  the  custom  of  the  com- 
pany to  have  its  conductor  and  porter  keep  awake  during  the  night,  but  on 
this  night  they  went  to  bleep.  In  the  morning  the  wallet  and  money  were 
gone  and  Blum  got  judgment  for  their  value.  See,  also,  Blum  v.  8o.  Pnll.  P. 
Car  Co.,  1  Flip.  500.  Pullman  Palace  Car  Co.  v.  Smith,  73  III.  360,  is  acaae 
similar  to  the  Blum  case,  but  no  negligence  of  the  company  was  shown,  so 
Smith  did  not  recover  anything.    In  Pullman,  etc.,  Co.  v.  Gardner,  16  Am. 
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and  Eng.  R.  R.  Cas.  324,  Gardner  put  his  watch  and  pocketbook  under  the 
outside  corner  of  the  mattress  of  his  berth,  went  to  sleep,  and  next  morning 
both  money  and  watch  were  gone.  The  watchman,  who  should  have  been 
on  duty,  had  been  negligently  absent,  and  Gardner  got  a  judgment,  which 
was  affirmed  by  the  Supreme  Court  of  Pennsylvania  in  1888.  Woodruff,  etc., 
Co.  V.  Diehl,  9  Am.  and  Eng.  R.  R.  Cas.  294,  presents  almost  the  same  state 
of  facts  as  the  Gardner  case,  and,  as  there,  a  judgment  against  the  company 
was  affirmed  by  the  Supreme  Court  of  Indiana,  in  1882.  These,  so  far  as  we 
are  advised,  are  all  the  sleeping-car  cases  in  which  the  liability  of  the  com- 
pany is  defined,  save  one,  the  case  of  Parmeter  v,  Wagner,  briefly  reported 
in  11  Alb.  Law  Jour.  149,  wherein  the  Marine  Court  of  New  York  held  that 
the  sleeping-car  company  were  not  insurers,  innkeepers,  nor  transporters,  nor 
liable,  in  the  absence  of  negligence,  for  passengers'  property  lost  on  the  cars. 

Liability  as  an  Innlceeper  Discussadi — In  some  of  the  cases,  it  has  been 
sought  to  hold  the  company  liable  as  an  innkeeper.  But  this  has  been  ex- 
pressly overruled  by  the  courts  in  almost  all  of  the  above  cases.  The  best 
statement  of  reasons  why  a  sleeping-car  company  is  not  liable  as  an  innkeeper 
is  found  in  Blum  9.  South.  Pull.  P.  Co.,  1  Flip.  500. 

1st.  The  peculiar  construction  of  sleeping-cars  is  such  as  to  render  it  almost 
impossible  for  the  company,  even  with  the  most  careful  watch,  to  protect  the 
occupants  of  berths  from  being  plundered  by  the  occupants  of  adjoining  sec- 
tions. All  the  berths  open  upon  a  common  aisle,  and  are  secured  only  by  a 
curtain,  behind  which  a  hand  may  be  slipped  from  an  adjoining  or  lower 
berth  with  scarcely  a  possibility  of  detection. 

2d.  As  a  compensation  for  his  extraordinary  liability,  the  innkeeper  has  a 
Hen  upon  the  goods  of  his  guests  for  the  price  of  their  entertainment.  I  know 
of  no  instance  where  the  proprietor  of  a  sleeping-car  has  ever  asserted  such 
lien,  and  it  is  presumed  that  none  such  exists.  The  fact  that  he  is  paid  in 
advance  does  not  weaken  the  argument,  as  innkeepers  are  also  entitled  to 
prepayment. 

8d.  The  innkeeper  is  obliged  to  receive  every  guest  who  applies  for  enter- 
tainment. The  sleeping-car  receives  only  first-class  passengers  travelling 
upon  that  particular  road,  and  it  has  not  yet  been  decided  that  it  is  bound 
to  receive  those. 

4th.  The  innkeeper  is  bound  to  furnish  food  as  well  as  lodging,  and  to 
receive  and  care  for  the  goods  of  his  guests,  and,  unless  otherwise  provided 
by  statute,  his  liability  is  unrestricted  in  amount.  The  sleeping-car  furnishes 
a  bed  only,  and  that,  too,  usually  for  a  single  night.  It  furnishes  no  food 
and  receives  no  luggage,  in  the  ordinary  sense  of  the  term.  The  conveniences 
of  the  toilet  are  simply  an  incident  to  the  lodging. 

5th.  The  conveniences  of  a  public  inn  are  an  imperative  necessity  to  the 
traveller,  who  must  otherwise  depend  upon  private  hospitality  for  his  accom- 
modation, notoriously  an  uncertain  reliance.  The  traveller  by  rail,  however, 
is  under  no  obligation  to  take  a  sleeping-car.  The  railway  offers  him  an 
ordinary  coach,  and  cares  for  his  goods  and  effects  in  a  van  especially  pro- 
vided for  that  purpose. 

6th.  The  innkeeper  may  exclude  from  his  house  everyone  but  his  own  ser- 
vants and  guests.  The  sleeping-car  is  obliged  to  admit  the  employees  of  the 
train  to  collect  fares  and  control  its  movements. 

7th.  The  sleeping-car  cannot  even  protect  its  guests,  for  the  conductor  of 
the  train  has  a  right  to  put  them  off  for  non-payment  of  fare  or  violation  of 
its  rules  and  regulations.  I  hold,  therefore,  that  sleeping-car  companies  are 
not  subject  to  the  responsibility  of  innkeepers  at  common  law,  and  that 
defendant  cannot  be  hold  liable  upon  that  ground. 

Liability  as  a  Carrier  Discussed.— Nor  is  a  sleeping-car  company  liable  as 
a  carrier.  It  is  not  a  carrier.  The  railway  company  is  the  carrier.  More 
than  this,  a  carrier's  liability  depends  upon  his  possession  of  the  goods.     A 
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sleeping-car  company  does  not  have  posseasion  of  the  goods.  Thej  are  in 
control  of  the  passenger.  Pullman,  etc.,  Co.  v.  Smith,  73  111.  860;  Pullman, 
etc.,  Co.  V.  Gaylord,  23  Am.  Law  Reg.  N.  S.  788. 

But  Sleeping-car  Company  is  Liable  for  Negllgence.-->-The  true  rale  is 
laid  down  in  Pullman,  etc.,  Co.  v.  Gardner,  16  Am.  and  Kng.  R  R.  Cas.  329: 
'^  The  main  object  in  taking  passage  in  such  a  car  is  to  permit  the  passenger 
to  sleep.  While  in  that  helpless  condition,  a  duty  rests  on  the  company  to 
provide  reasonable  care  and  precaution  against  the  valuables  of  a  passenger 
Deing  stolen  from  his  bed  or  from  the  clothes  on  his  person.  This  is  not  the 
case  of  robbery  by  force  and  violence,  but  by  stealthy  larceny.  Unless  ft 
watchman  be  kept  constantly  in  view  of  the  center  aisle  of  the  car,  larceny 
from  a  sleeping  passenger  may  be  committed  without  the  thief  being  detected 
in  the  act."    See,  also,  upon  the  general  subject  of  liability  of  a  railway  com- 

Sany  for  loss  of  parcels  in  custody  of  passenger,  Henderson  v.  Louisville,  etc, 
L  R.  Co.,  20  Fed.  Repr.  430 ;  s.  c,  16  Am.  and  Eng.  R.  R.  Cas.  897.  As  to  the 
duty  of  sleeping-c^r  companies  to  furnish  accommodations,  see  Pullman,  etc, 
Co.  o.  Taylor,  65  Ind.  158;  Nevin  o.  Pullman,  etc.,  Co.,  106  ni.  232. 


Texas  and  Paooio  B.  B.  Co. 

V. 

Cubby. 

(Admnce  Oaae,  Testas.     April  25,  1885.) 

The  general  allegations  of  damages  will  suffice  to  let  in  proof,  and  to  war- 
rant recovery  for  all  such  damages  as  naturally  and  necessarily  result  from 
the  wrongful  act  complained  of ;  the  law  implies  such  damages,  and  proof  is 
only  necessary  to  show  the  extent  and  amount. 

Where  the  damages  actually  sustained  do  not  necessarily  result  from  the 
act  compjained  of,  and  consequently  are  not  implied  by  law,  the  pleader 
must  allege  the  particular  damage  which  he  has  sustained  for  jiotice  thereof 
to  defendant ;  otherwise  he  will  not  be  permitted  to  give  evidence  of  it  on 
the  trial.  The  rule  is  satisfied,  when  from  the  facts  alleged  the  law  infers 
other  facts;  whatsoever  the  law  infers  from  a  given  state  of  facts  the  adverse 
party  is  presumed  to  know,  and  must  take  notice  of  it  whether  specially 
pleaded  or  not. 

Where  it  is  alleged  that  by  reason  of  the  injuries  sustained  plaintiff  has 
become  permanently  disabled  and  a  cripple  for  life,  and  will  never  recover 
from  the  effects  thereof,  and  that  he  was  greatly  injured,  cut,  bruised  and 
wounded  internally  and  externally  about  his  hip  and  spine,  and  is  wholly  en- 
able to  attend  to  the  transaction  and  performance  of  his  usual  and  necessary 
business,  and  has  so  continued  from  the  time  of  the  accident  to  that  of  the 
suit,  the  law  infers  that  physical  pain  and  mental  suffering  resulted  there- 
from. 

Appeal  from  Tarrant  County. 
Davis,  Beall  cfe  Rogers  for  appellant. 
Ball  dk  McCart  for  appellee. 

Appellee  brought  this  suit  against  the  appellant  to  reoover  dam- 
ages tor  personal  injuries  received  as  a  passenger  on  appellant's 
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train  near  Millsap,  alleging,  in  substance,  that  said  defendant  failed 
to  keep  its  track  and  cars  in  repair,  and  so  carelessly  and  negligently 
operated  their  said  cars  that  said  train  upon  which  plaintin  was 
travelling  as  a  passenger  was  thrown  from  the  track,  whereby  he 
sustained  serious  injuries  in  the  hip  and  spine,  rendering  him  a 
cripple  for  life,  and  claiming  actual  damages  in  the  sum  of  §20,000 ; 
also  exemplary  damages  in  the  sum  of  $5000,  for  alleged  gross  neg- 
ligence and  conscious  indifference  of  defendant.  A  trial  resulted 
in  a  verdict  and  iudgment  for  $5000. 

The  petition  alleged  that  while  plaintiff  was  a  passenger  on  de- 
fendant's train,  it  conducted  itself  so  carelessly  and  with  such 
fross  negligence,  and  with  such  conscious  indif^rence  to  its  own 
uties,  and  to  the  rights  of  plaintiff  in  respect  to  keeping  its  rail- 
road track  and  cara  in  repair,  and  in  respect  to  operating  tne  same, 
that  by  its  carelessness  and  gross  negligence  and  default  the  said 
car  was  run  off  the  track  of  said  railroad,  and  thrown  down  the 
embankment  thereof,  so  that  plaintiff  thereby  became  sick,  and 
was  greatly  injured,  cut,  bruised  and  woundea,  internally  and  ex- 
temaJly,  about  his  hip  and  spine,  and  was  wholly  unable  to  attend 
to  the  transaction  and  performance  of  his  usual  and  necessary  busi- 
ness,  and  has  so  continued  from  then  until  now.  And  plaintiff 
avers  that  by  reason  of  said  injuries,  he^has  become  permanently 
disabled  and  a  cripple  for  Ufe,  and  will  never  recover  from  the  ex* 
fects  thereof. 

The  court  charged  the  jury  as  follows:  "If  you  find  for  plain- 
tiff, yon  may  take  into  consideration  in  estimating  damages,  if  any 
has  been  shown  by  the  testimony,  mental  and  physical  pain  and 
suffering,  the  nature,  extent  and  probable  duration  of  the  injury, 
and  impaired  capacity  to  earn  mone^  or  pursue  an  occupation." 

It  IB  not  claimed  that  the  verdict  is  excessive,  and  but  two  errors 
are  assigned  ior  a  reversal  of  the  judgment ;  these  are  noticed  in 
the  opinion. 

Station,  J. — ^The  petition  alleges  that  while  the  appellee  was  a 
passenger  in  one  of  the  appellant's  cars,  "through  its  carelessness, 
gross  negligence  and  default,  the  said  car  was  run  off  facts. 

the   track  of  said  railroad   and  thrown  down  the  embankments 
thereof,  so  that  plaintiff  thereby  became  sick  and  was  greatly  in- 

i'ared,  cut,  bruised  and  wounded  internally  and  externally  about  his 
iip  and  spine,  and  was  wholly  unable  to  attend  to  the  transaction 
and  performance  of  his  usual  and  necessary  business ;  has  so  con- 
tinued from  then  until  now.  And  plaintiff  avers  that  by  reason  of 
said  injuries  he  has  become  permanently  disabled  and  a  cripple  for 
life,  and  will  never  recover  from  the  effects  thereof,  to  his  actual 
damage  $20,000,"  etc. 

There  was  no  special  demurrel*  to  the  petition,  except  in  so  far 

21 A  AS.  R  Gas.— 20 
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as  it  flonght  to  recover  exemplary  damages,  and  in  this  respect  a  de- 
murrer to  the  petition  was  sustained.  The  evidence  was  sufficient 
to  show  that  the  injuries  resulted  from  the  negligence  of  the  ap- 
pellant, and  that  they  were  of  the  character  alleged. 

The  court,  among  others,  gave  the  following  char^  to  the  jury: 
^^  If  you  find  for  plaintifiE,  you  may  take  into  consideration  in  efid- 
mating  damages,  if  any  have  been  shown  by  the  testimony,  men- 
tal and  physical  pain  and  sufiering,  the  nature,  extent  and  probable 
duration  of  the  miury  and  impaired  capacity  to  earn  money  or  pur- 
sue an  occupation.''  It  is  not  claimed  that  this  charge  was  erro- 
neous as  a  legal  proposition  applicable  to  the  measure  of  damages 
in  cases  founded  on  personal  injuries;  but  it  is  claimed  that,  in  tbe 
absence  of  some  pleading  setting  up  mental  suffering  as  an  element 
of  damages  in  this  case,  the  jury  snould  not  have  been  permitted 
to  consider  it. 

The  rule  regulating  pleading  in  this  class  of  cases  is  thus  stated: 
*^The  general  allegation  of  damages  will  suffice  to  let  in  proof  and 
Aunmio  DAii.  to  warrant  recovery  of  all  such  damages  as  naturally  re- 
A»B»-ROTJB.  g^]|.  frQin  the  wrongful  act  complained  of;  the  law  im- 
plies such  dama^ ;  that  is,  dama&es  of  that  sort,  and  proof  onlr 
IS  necessary  to  snow  the  extent  and  amount.  But,  where  damages 
actually  sustained  do  not  necessarily  result  from  the  act  complained 
of,  and  consequently  are  not  implied  by  law,  the  plaintiff  must 
state  in  his  declaration  the  particular  damage  whicA  he  has  sus- 
tained, for  notice  thereof  to  tne  defendant ;  otherwise,  the  plaintiff 
will  not  be  permitted  to  give  evidence  of  it  on' the  triaL"  SSonth- 
erland  on  Dam.  426. 

The  same  rule  is  adopted  by  Mr.  Sedgwick,  who  refers  to  the 
more  enlarged  and  particular  statement  of  rule  made  by  Mr.  Chittj 
as  the  correct  rule  and  exposition  of  the  reasons  on  which  it  is 
based.  2  Sedgwick  on  Dam.  606.  This  is  a  just  rule  of  pleading, 
for  it  requires  the  person  seeking  relief,  by  his  pleadings,  to  inform 
the  adverse  party  of  the  facts  upon  which  he  mtends  to  rely  for  a 
recovery,  thereby  avoiding  surprise.  The  rule,  however,  is  satis- 
fied when  from  the  facts  stated  the  law  infers  other  fact  or  facts: 
for  whatsoever  the  law  infers  from  a  given  state  of  facts  the  ad- 
verse party  is  presumed  to  know,  and  must  take  notice  of  it  whether 
it  is  specially  pleaded  or  not. 

The  law  infers  when  such  iniuries  to  the  person  are  shown  to 

PBsgiiMKD.  ^^^®  existed  as  are  alleged  and  proved  in  this  case,  that 
AXHFBHiuiim  pijygj^i  pjjjj  resulted  therefrom;  for  by  common  ob- 
servation we  know  that  in  the  ordinary  operation  of  natural  laws 
pain  is  a  necessary  result  of  such  injuries,  unless  the  condition  of 
the  injured  pei-son  be  abnormal,  which  will  not  be  presumed.  This 
is  equally  true  as  to  mental  suffering,  for  it  is  contrary  to  common 
experience  and  the  laws  of  man's  existence  and  nature  that  anj 
sane,  healthy  and  robust  person,  by  physical  injuries,  may  be  a 
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cripple  for  life  in  a  matter  affecting  his  health,  comfort  and  capac- 
ity, without  mental  pain  i-esnlting  from  the  changed  condition. 

No  proof  is  required  to  be  made  of  these  things  which  every 
person  is  presumed  to  know,  as  it  is  not  required  the  proof  be  made 
of  a  fact  necessarily  resulting  from  facts  proved,  then  it  is  not  nec- 
essarv  to  allege  the  resulting  fact,  for  it  is  understood  to  be  averred 
by  the  averment  of  the  facts  from  which  it  necessarily  results. 
This  rule  has  been  often  recognized  in  actions  for  personal  injuries. 
Phillips  V.  Hoyle,  4  Gray,  571 ;  Folsom  v.  Town  of  Underbill,  36 
Vt.  592 ;  I.  &  St.  K  R.  K.  v.  Stables,  67  111.  320 ;  0.,  B.  &  Q.  R  R. 
V.  Warner,  18  Am.  &  Eng.  R.  R.  Gas.  103 ;  Wright  v.  Compton, 
53  Ind.  342 ;  1  Southerland  on  Dam.  766 ;  3  Idem,  259, 268,  426 ; 
2  Wharton's  Evidence,  1293-1296. 

We  are  referred  to  the  case  of  L  &  G.  N.  R.  R.  y.  Irvine,  18 
Am.  &  Eng.  R.  R.  Gas.  294,  as  a  case  establishing  a  rule  different 
to  that  stated  above.  While  the  general  rules  applicable  to  cases  of 
this  character  are  correctly  stated  in  that  case,  it  may  be  true  that 
there  are  expressions  in  the  opinion  which,  as  applicable  to  the 
averments  of  the  petition,  would  be  a  misapplication  of  the  law, 
however  correct  the  decision  may  have  been  under  the  facts  of  the 
case. 

The  rejected  testimony  of  the  witness,  Green,  was  not  offered 
until  counsel  for  plaintiff  was  making  the  closing  argument,  although 
the  counsel  for  the  appellant  knew  that  the  witness  was  on  the 
train  at  the  time  the  accident,  by  which  the  appellee  was  injured, 
occurred,  and  that  he  was  in  court  during  the  trial.  We  find 
no  bill  of  exceptions  taken  to  the  ruling  of  the  court  rejecting  the 
evidence,  and  otiight  very  properly  refuse  to  revise  the  action  of  the 
court  below  in  this  respect.  We  deem  it  proper,  however,  to  say 
that  there  was  no  error  in  the  ruling  of  the  court,  for  several  rea- 
sons. There  was  evidently  a  failure  to  offer  the  evidence  at  the 
proper  time,  and  in  such  cases  the  ruling  of  the  court  below  in  re- 
losing  to  admit  the  evidence  would  not  authorize  a  reversal  of  the 
iudgment  even^if  it  appeared  that  the  evidence  was  admissible  and 
important.  The  evidence  sought  to  be  introduced,  however,  was 
so  remote  that  it  was  exceedingly  doubtful  if  it  should  have  been 
admitted  if  offered  at  the  proper  time,  for  it  in  no  manner  identi- 
fied the  person  of  whom  tne  witness  spokq  as  the  plaintiff  in  this 
ease,  ana  without  such  identification,  it  being  shown  that  many 
persons  were  injured  at  the  same  time  and  place. 

There  is  no  error  in  the  judgment,  and  it  is  afiirmed. 

Affirmed. 

Defences  to  Actions  for  Injuries  to  the  Spinet  Strains  of  the  Back. — 
This  note  is  not  written  for  the  purpose  of  belittling  spinal  injuries  or  of 
minifying  their  terrible  consequences.  It  may  therefore  be  frankly  conceded 
that  no  injuries  entail  suffering  more  prolonged  or  misery  more  cumulative 
than  those  which  affect  the  spmal  cora.    It  may  also  be  as  frankly  said  that 
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where  undoubted  injury  of  the  spine  exists  as  a  result  of  a  negligent  rulway 
accident,  the  sufferer  should  meet  with  the  utmost  fairness  and  liberal!^ 
consistent  with  reason  and  justice,  when  he  presents  his  claim  for  damages 
to  the  railway  officers  and  counsel  whose  auty  it  is  to  adjust  and  pay  it 
**  There  is  indeed,"  says  Page  ('*  Injuries  to  the  Spine  and  Spinal  Cord,"  p.  1), 
'^  no  organ  in  the  human  body  whose  structural  damage  is  fraught  with  such 
grave  results ;  for  whether  we  regard  it  as  the  conductor  of  impressions  to 
and  from  the  brain,  as  the  co-orainating  centre  of  orderly  automatic  more- 
ments,  or  as  the  controlling  guardian  of  healthy  nutrition  and  change,  the 
integrity  of  this  part  of  the  cerebrospinal  axis  is  essential  for  the  due  per- 
formance of  its  varied  functions.     Were  the  spinal  cord  a  shapeless  mas 
like  the  liver  or  the  spleen,  it  is  conceivable  that  severe  damage  might  be 
done  to  it  without  interference  with  its  peculiar  functions,  but  being  as  it 
is  a  slender  cord,  injury  like  the  broken  link  in  a  chain  renders  its  function 
inert,  revealins  how  the  integrity  of  the  whole  depends  upon  the  integrity 
of  a  part.    To  nave  the  use  of  the  limbs  impaired,  or  altogether  lost;  to  na?e 
them  cut  off,  as  it  were,  from  the  sentient  life  of  the  organism,  is  an  infliction 
which,  whether  the  result  of  injury  or  desease,  very  rightly  awakens  the 
sympathy  of  mankind."    Money  cannot  adequately  compensate  for  injuries 
fraught  with  such  consequences  as  these.     It  is  perhaps  the  best  reparation 
that  can  be  made;  and  in  cases  of  spinal  injury  resulting  from  negligent 
railway  accidents  pecuniary  compensation  should  be  liberal  in  amount  and 
paid  without  unreasonable  delay  or  vexatious  litigation.    This  remark,  how- 
ever, must  be  understood  as  applying  only  to  cases  of  clear,  certain,  un- 
doubted spinal  injuries,  and  this  suggests  for  consideration  the  distinctions 
between  those  injuries  to  the  spinal  cord  which  are  real  and  deserve  to  be 
compensated  as  such  and  those  which^  though  often  referred  to  the  spinal 
cord,  are  not  in  truth  injuries  of  that  organ  at  all. 

Back  Strainsi — ^Injuries  to  the  back  which  ma^  be  mistaken  for  spinal 
injuries  are  sprains  or  strains  of  the  muscles  and  li^ments  of  the  back.  A 
man  is  in  a  railway  accident.  He  is  jerked,  twisted,  and  thrown  unex- 
pectedly in  many  directions,  striking  the  seats  of  the  car,  his  fellow-passen- 
gers, and  other  objects,  trying  perhaps  at  the  same  moment  to  hold  to  some- 
thing and  save  himself  from  hurt.  His  endeavors  to  brace  himself  and  hold 
to  something  are  overcome,  and  he  is  hurled  amid  the  d^fris  of  the  wreck 
Tet  all  the  injury  he  may  sustain  is  severe  straining  of  the  muscles  of  the 
body.  The  spinal  cord  may  not  be  at  all  injured.  ''  We  do  not^''  says  Page 
(**  Injuries  to  the  Spine  and  Spinal  Cord,"  117),  meet  with  such  cases  in  ordi- 
nary practice,  but  we  see  no  reason  why  the  whole  trunk  may  not  be  so 
suddenly  rocked  and  swayed  from  side  to  side  and  backwards  and  forwards 
that,  with  the  free  movement  allowed  to  it  in  every  direction  by  its  many 
joints,  the  innumerable  muscular  and  ligamentous  attachments  of  the  spin^ 
column  may  not  be  strained  and  stretched;  thus  causing  pain,  severe  in 
character  throughout  almost  the  whole  length  of  the  back«  Railway  col- 
lisions, however,  provide  the  conditions  which  determine  the  possibilitj  of 
such  extensive  strain  of  the  vertebral  column.  Now  one  part,  now  another,  is 
sprained  in  the  jerks  and  jolts  which  accompany  most  collision  accidents, 
and  the  pain,  more  commonly  situated  in  the  lumbar  region  alone,  may 
thereupon  affect  other  parts  of  the  column.  And  very  variable  may  be  th» 
pain,  both  in  range  of  distribution  and  in  character." 

Examples  of  strains  to  the  back  resulting  from  railway  collisions  are  found 
in  the  medical  books.  It  is  worth  while  to  give  several  recorded  by  Dr.  Page 
in  his  practice  as  surgeon  of  the  London  and  Northwestern  Railway  Company. 

Case  1. — ^M.  A ,  a  strong  and  active  man,  was  riding  in  a  first-class  car- 
riage, when  a  slight  collision  took  place.  He  was,  at  the  moment,  leaning 
forwards  reading,  and  was  not  even  moved  from  his  seat.  He  felt  a  little 
upset  and  shaken,  and  had  some  brandy  in  consequence,  but  he  was  able  in 
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a  few  minutes  to  set  off  and  walk  to  his  business.  The  next  day  he  felt  some 
pain  in  the  lumbo-sacral  region,  which  on  the  following  day  became  aciite, 
especially  on  movcfment,  and  on  the  third  and  fourth  days  after  confined  him 
to  the  house.  He  was  ordered  a  belladonna  plaster,  and  in  a  week  he  began 
to  improve,  though  having  occasionally  sharp  pain.  There  was  no  local  ten- 
derness. 

'^  It  is  clear  from  this  history,"  says  Dr.  Page,  '*  that  the  injury  was  a  simple 
sprain  of  the  muscles  and  ligaments  about  the  lumbo-sacral  region.  It  was, 
in  fact,  a  'traumatic  lumbago.'  A  slight  collision,  such  as  this  man  was  in, 
has  the  tendency  to  throw  the  body  suddenly  backwards  or  forwards,  and, 
although  in  this  case  the  patient  had  not  been  moved,  the  momentum  is 
usually  sufficient  to  throw  or  jerk  the  traveller  from  his  seat.  Unconscious 
effort  is  probably  made  at  the  instant  to  hold  the  back  rigid,  and  we  find,  as 
a  result  of  the  violence  and  of  the  sudden  resistance  induced  by  '  setting ' 
of  the  muscles  and  ligaments,  that  the  ligaments  are  stretched,  and  the 
muscular  attachments  are  likewise  strained  in  the  dorso-lumbar  or  lumbo- 
sacral regions  of  the  column.  The  injury  is  precisely  the  same  as  that  which 
we  meet  with  in  every-day  practice,  where  a  man  complains  to  you  that  while 
lifting  a  heavy  weight  he  suddenly  felt  a  severe  and  acute  pain,  which  almost 
prevented  him  from  moving,  in  the  lower  part  of  his  back.  '  This  sudden 
pain  is  probably  caused  by  cramp  or  the  rupture  of  some  fibres  of  a  muscle 
during  the  act  of  contraction.'  See  lecture  on  '  Backache,'  by  Dr.  Qeo. 
Johnson,  F.R.S.,  'British  Medical  Journal,'  vol.  i.  1881»  p.  222.  Tou  exam- 
ine him  and  can  find  no  external  sign  of  injury  to  the  back,  but  he  hes- 
itates to  stoop  when  you  ask  him,  he  holds  his  back  unnaturally  stiff,  he 
finds  it  difficult  or  impossible  to  rise  from  his  seat,  and  very  likely  there  is 
some  local  tenderness  in  the  muscular  mass  on  either  side  of  the  lumbar  ver- 
tebrae. The  case  recited  is  one  of  the  most  common  and  most  simple  kinds, 
but  we  may  meet  with  the  same  injury  in  very  different  degrees  of  severity." 
Pajre,  **  Injuries  to  the  Spine  and  Spinal  Cord,"  114,  116. 

Case  3. — A  rather  smart  collision  caught  a  man,  cet.  58,  sitting  upright  in 
the  carriage  with  his  head  slightly  turned  to  one  side.  He  was  thrown  l)ack, 
and  his  head  was  knocked  against  the  carriage,  the  brim  of  his  hat  fortunately 
saving  him  from  a  severer  blow.  He  felt  shaken  and  sick,  but  did  not  vomit. 
Within  a  couple  of  hours  of  the  accident  he  was  seized  with  pain,  and  tender- 
ness was  felt  in  the  lower  part  of  the  back,  especially  over  the  two  lower 
dorsal  and  two  upper  lumbar  vertebr®.  He  was  taken  home  and  put  to  bed, 
where  he  lay  for  a  month  suffering  at  first  from  such  severe  pain  throughout  the 
whole  spine— cervical,  dorsal,  lumbar,  and  sacral  regions — ^that  he  was  barely 
able  to  move.  There  was  never  any  acceleration  of  pulse,  elevation  of  tem- 
perature, or  peripheral  pain.  At  the  end  of  the  month  he  began  to  improve, 
and  was  able  to  move  his  arms  and  his  head  without  pain,  and  occasionally 
to  sit  np  in  bed.  In  a  couple  of  months  he  was  able  to  get  up,  and  in  three 
months  to  move  about  so  well  as  to  do  a  little  business.  He  gradually  re- 
covered, and  is  now,  five  yecurs  after  the  accident,  in  good  health,  though 
when  travelling  he  still  feels  an  ^*  uncertainty,"  and  unless  he  carefully  sup- 
ports himself  is  liable  to  have  a  retnm  of  pain  in  the  lower  part  of  the  back. 

«  These  cases,"  writes  Dr.  Page,  '*  afford  good  examples  of  the  same  kind 
of  injury,  though  at  the  two  ends  of  the  scale.  It  must  not,  however,  be 
thought  that  it  is  usual  to  meet  with  cases  such  as  these  where  there  is  no 
other  complication.  'Nervous  shock'  in  its  varied  manifestations  is  so 
common  after  railway  collisions,  and  the  symptoms  thereof  play  so  prominent 
a  part  in  all  cases  which  become  the  subject  of  medico-legal  inquiry,  whether 
they  be  real  or  feigned,  that  we  are  almost  sure  to  meet  with  the  symptoms 
of  it  associated  with  pains  and  points  of  tenderness  along  the  vertebral  spin- 
ous processes.  From  what  we  have  ourselves  seen,  and  from  the  arguments 
which  we  have  often  heard  used  about  individual  cases,  we  cannot  help  think- 
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ing  that  it  is  this  combination  of  the  symptoms  of  general  nervo^is  prodration  er 
shock  and  pains  in  the  bach,  sueh  as  these  two  eases  presented,  vhieh  has  laid  the 
/oundation  of  the  piews — erroneous  views  as  we  hold  them  to  be — bo  largely  en- 
tertained of  the  nature  of  these  common  injuries  of  the  back  received  in  rail- 
way collisions."    Page,  *'  Injuries  to  the  Spine  and  Spinal  Cord,**  116, 117. 

Case  8. — E,  H.  D y  aged  35,  received  in  a  severe  collision  **  ablow,"  ube 

expressed  it,  **  down  his  whole  back,"  and  also  on  the  back  of  his  head  from 
a  falling  carpet-bag.  He  did  not  consider  himself  much  hurt,  although  from 
the  account  of  his  appearance  there  must  have  been  a  considerable  degree  of 
shock.  He  proceeded  on  his  journey,  but  three  Quarters  of  an  hour  after  the 
accident  he  felt  compelled  to  stop  and  go  to  bed  at  a  neighboring  inn.  He 
then  began  to  suffer  from  severe  pain  in  the  head,  and  from  pain  down  the 
whole  of  the  spine,  but  more  especially  about  the  sacrum  and  the  lower  cer- 
vical region.  There  were  no  marks  of  bruising.  He  also  complained  of 
<*  numbness  and  tingling"  in  his  limbs,  with  some  difficulty  in  moving  them. 
He  suffered  for  three  days  from  extreme  nervous  prostration;  dreaded  the 
least  noise ;  spoke  only  in  a  whisper,  and  lay  in  a  darkened  room.  There 
was,  however,  no  disturbance  of  pulse  or  temperature,  and  he  had  been  able 
to  sleep  without  narcotic  for  a  few  hours  on  the  night  after  the  accident 
On  the  following  days  his  limbs  felt  more  natural,  and  the  tingling  and  sen- 
sation of  numbness  had  very  much  lessened.  In  five  days  these  sensations 
had  completely  disappeared,  but  he  still  suffered  from  much  pain  about  the 
vertebral  column,  and  movements  of  the  neck  and  trunk  were  painful  to 
him.  He  was  excessively  nervous,  and  much  dreaded  any  examination  of  his 
back.  The  pulse  and  temperature  were  throughout  normal.  He  continued 
steadily  to  improve,  and  in  three  weeks  was  able  to  be  moved.  In  three 
months  he  was  going  out  daily,  walking  slowly  about  three  miles  a  day,  but 
complaining  much — especially  under  examination — of  pain  in  and  about  bis 
vertebral  column,  the  movements  of  which  were  evidently  stiff  and  painful. 
He  was  still  very  nervous  and  felt  geberally  weak,  but  there  was  no  impairmeDt 
of  motion  or  of  sensation  in  his  limbs.  He  returned  to  work  in  about  seven 
months.  Five  years  after  the  accident  he  was  at  work  and  in  good  health, 
though  often  complaining  of  his  back,  and  that  **  especially  when  lifting 
heavy  weights." 

It  is  worth  while,  now,  to  examine  some  of  the  symptoms  which  maybe 
taken  to  be  evidence  of  spinal  injury. 

1.  Pain.  — Do  pain  and  tenderness  in  the  back  prove  spinal  injury  ?  "  It  is 
worth  inquiring  what  we  press  when  we  exert  pressure  on  the  vertebral  col- 
umn. Obviously,  first,  the  skin;  then  the  muscles,  bones,  and  ligaments; 
but  never  the  spinal  cord  or  its  membranes,  unless  the  bones  or  ligaments  be 
destroyed.  An  inspection  of  the  vertebral  column  will  convince  the  reader 
at  once  of  this  truth.  The  length  of  the  cervical  spines,  the  overlapping  of 
the  dorsal,  not  to  mention  the  strong  ligaments  and  massy  muscles  coveriDg 
the  transverse  processes,  render  the  spinal  cord  as  secure  from  pressure  with- 
out as  is  the  brain.  Is  spinal  tenderness  of  any  value  as  a  diagnostic  sign  t 
The  answer  is,  that  disease  of  the  vertebne,  and  even  of  the  cord  itself,  maj 
go  on  to  an  extraordinary  extent,  with  very  little  or  no  tenderness  of  the 
vertebral  column,  and  with  but  slight  functional  derangement  of  the  organs 
in  connection  with  the  spinal  cord."  Laycock,  Nervous  Diseases  of  Women, 
330.  Page  gives  an  instance  of  undoubted  injury  of  the  spinal  cord  which 
resulted  in  death,  but  in  which  there  was  no  marked  tenderness^  although  the 
patient  complained  of  pain  in  the  lower  part  of  the  back.  Pain  *Ms  a  falla- 
cious monitor  in  regard  to  diseases  of  the  spine.  It  fails  to  warn  when  dan- 
ger is  imminent,  and  it  alarms  needlessy."  4  Holmes^s  System  of  Sar^ry, 
106 :  Shaw's  Essay  on  Diseases  of  the  Spine.  '*  Pain  referred  to  the  spine  is 
occasionally  present  inorganic  disease  of  the  cord,  but  is  more  frequent  in 
disease  originating  in  the  meninges  or  bones.    But  the  frequency  with  which 
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spinal  pain  is  present  in  abdominal,  especially  gastric,  disease,  and  in  neu- 
ralgic affections,  lessens  the  diagnostic  value  when  it  exists  alone.  It  is 
prooably  no  exaggeration  to  say  that  of  one  hundred  patients  who  complain 
of  spinal  pain,  in  ninety-nine  there  is  no  spinal  disease/'  Gowers,  <fp,  cU. 
41.  ''In  all  spinal  affections,  we  look  to  the  back  to  discover  if  there  be 
any  disease  in  the  vertebral  column,  and  we  generally  percuss  it.  Now,  as 
regards  any  value  to  be  derived  from  this  method,  I  think  we  must  set  it 
down  as  very  small.  We,  of  course,  examine  the  spine,  for,  by  so  doing, 
we  may  discover  a  projection  or  a  growth ;  but  as  for  informing  us  of  the 
condition  of  the  medulla  within  it,  percussion  seldom  does  that.  Of  course, 
should  disease  exist  between  any  of  the  vertebrae,  any  violent  jar  on  the 
back  would  be  likely  to  produce  discomfort ;  but,  as  a  rule,  in  slowly  pro- 
gressing disease  of  the  cord,  as  in  the.  majority  of  cases  of  paraplegia  which 
we  meet  with,  there  would  be  no  pain  produced.  At  the  same  time,  a  sensi- 
tiveness of  the  spine  is  very  common,  but  this  generally  implies  a  simple 
functional  h3^r<BSthesia,  so  that  I  verily  believe  that  were  you  to  test  the 
value  of  this  method  of  diagnosis  by  the  rule  of  averages,  you  would  find 
pain  mostly  absent  in  organic  diseases  of  the  cord,  and  present  in  those  per- 
sons who  suffered  merely  from  nervous  excitability."    Wilks,  op.  eit,  p.  199. 

There  appeanr  among  medical  authorities  a  general  concession  that  there 
may  be  pain  as  a  result  of  spinal  injury,  although  that,  taken  alone,  it  is  not 
conclusive  as  to  the  existence  of  such  injury.  It  is  probably  true  to  say  that 
it  is  in  all  cases  a  subordinate,  minor  symptom,  and  that  in  cases  where  it  is 
alone  and  prominently  relied  upon  as  the  proof  of  spinal  injury,  there  prob- 
ably is  no  such  injury  at  all.  ''In  the  absence  of  other  signs  of  injury," 
says  Page,  "do  not,  therefore,  let  us  give  undue  weight  to  this  pain 
and  tenderness  at  one  or  more  points  of  the  spinal  column.  When  we 
meet  with  cases  of  real  damage  to  the  spinal  cord  or  its  membranes, 
we  shall  see  of  how  small  value  this  pain  and  tenderness  become  as 
signs  of  the  disease.  They  may  help  to  localize  the  point  at  which  mischief 
is  going  on,  but  they  do  not  indicate  the  mischief  itself,  nor  are  they  in  any 
sense  pathognomic  symptoms  of  spinal-cord  disease.  'I  fear  it  must  be 
admitted  that  the  great  importance  of  the  spinal  cord,  and  the  gravity  of  its 
diseases,  have  rather  tended  to  make  professional  men  overlook  the  osseous 
and  ligamentous  case  by  which  it  is  enclosed,  and  which  is  liable  to  all  the 
maladies  that  befall  bones  and  li^ments  elsewhere.'  Hood,  op.  cit.  p. 
144.  '  Of  this  we  feel  quite  sure,  that  were  these  conditions  of  vertebral- 
Golunm  injury  more  frequently  recognized  and  more  correctly  estimated,  we 
should  hear  less  of  the  'railway  spine,' with  its  attendant  evils,  and  we 
should  see  fewer  errors  in  diagnosis  as  to  the  existence  of  disease  of  the 
spinal  membranes  or  of  the  spinal  cord.  In  no  wise  do  we  seek  to  lessen  the 
real  importance  of  these  vertebral  sprains.  They  may  be  exceedingly  dis- 
tressing to  the  patient ;  the  pains  may  last  for  a  very  long  time ;  there  may 
even  be  occasional  reminders  of  pain  for  months  or  years  under  suitable  con- 
ditions; but  it  is  right  that  we  should  attach  no  more  import  to  them  than 
they  deserve,  and  that  their  existence  should  not  entail  a  needless  dread  of 
serious  injury  to  the  structures  within  the  spinal  canal."  Page,  Injuries  to 
the  Spine  and  Spinal  Cord,  122. 

p9eud(hParalyn», — "  Spinal  pains,"  says  Page,  "  may  give  rise  to  a  form 
of  pseudo-paralysis  which,  if  unrecognized,  may  cause  unwarranted  alarm 
to  ourselves  and  our  patients.''  (Injuries  to  the  Spine  and  Spinal  Cord,  120.) 
The  pain  is  so  great  and  so  constant  that  the  patient  becomes  afraid  to  move. 

"  This  well-grounded  fear  of  moving  may  soon  assume  the  importance  of 
an  absolute  inability  to  move.  Ask  any  man  who  has  had  a  severe  lumbago, 
whether  from  a  sprain,  from  rheumatism,  or  from  cold,  if  he  has  not  at  the 
same  time  felt  a  strange  sense  of  difficulty  in  moving  his  legs.  Brisk  walk- 
ing becomes  impossible ;  the  effort  needed  to  put  one  leg  before  the  other 
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must  be  unnaturally  great;  fatigue  comes  on  early,  and  the  patient  com- 
plains to  you  that  his  legs  feel  weak  and  as  if  he  could  hardly  move  them. 
Free  micturition  may  likewise  be  interfered  with,  from  lack  of  the  n&taral 
support  and  help  which  the  lumbar  muscles  provide  when  this  act  is  being 
performed.  The  patient  perhaps  cannot  completely  empty  his  bladder,  and 
there  is  a  certain  amount  of  dribbling  at  the  close  of  the  act.  It  thus  ap- 
pears to  himself  that  his  '  water  runs  from  him,*  and  if  thereto,  as  a  con- 
sequence of  slight  retention,  there  be  adde4  some  irritability  of  bladder, 
symptoms  of  somewhat  ominous  import  seem  to  be  developed.  This  blad- 
der trouble  may  rise  into  considerable  prominence  especially  when  the  ner- 
vous system  has  been  much  upset  by  the  shock  of  the  accident,  and  we  may 
fet  a  condition  of  '  nervous  bladder  *  in  which  the  patient  has  a  frequent 
esire  to  pass  water  with  inability  at  the  sanie  time  to  perform  the  act  per- 
fectly, and  consequent  slight  dribbling  at  its  close.  Constipation  also  arises 
from  the  same  muscular  incapacity,  and  becomes  an  almost  invariable  feature 
in  the  case.  Thus  it  is  nothing  more  nor  less  than  natural  for  the  patient 
to  say  that  the  patient  is  'paralyzed,'  and  paralyzed  from  severe  in  jury  to 
the  spine.  If  we  do  not  avoid  these  fallacies,  and  do  not  correctly  inteqiTet 
this  state  of  things,  we  shall  add  greatly  to  the  dread,  which  after  railway 
collisions  may  be  very  real,  that  *  paralysis  is  going  to  supervene.'  Page, 
Injuries  to  the  Spine  and  Spinal  Coi^d,  121. 

A  class  of  injuries  to  the  oack  has  been  above  described  that  may  fairly  be 
distinguished  from  genuine  injuries  to  the  spinal  cord.  They  are  in  reality 
strains  of  the  muscles  and  ligaments  of  the  back.  They  should  be  so  con- 
sidered, and  compensation  paid  accordingly.  The  diagnosis  of  these  in- 
juries must  necessarily  be  left  to  medical  practitioners  of  skill  and  experience; 
but  if  this  note  serves  in  some  degree  to  familiarize  counsel  and  officers, 
before  whom  claims  for  such  injuries  are  made,  with  their  nature,  so  that 
they  may  act  with  greater  intelligence  in  adjusting  the  claims,  or  in  examin- 
ing medical  and  other  witnesses  in  the  event  of  their  litigation,  the  purpose 
of  the  writer  will  have  been  attained. 


DiOEIKBON 
V. 

Port  Huron  and  Northwestern  R.  R.  Co. 

(58  Michigan,  43.) 

It  is  negligence  in  a  railroad  company  to  allow  coal-bins  so  dose  to  its 
track  that  persons  upon  an  excursion  car  cannot  safely  stand,  while  passing 
them,  upon  the  running  board  that  stretches  along  the  side  of  such  a  car. 

A  passenger  on  an  excursion  train  was  allowed  to  leave  one  car  and  go  into 
another  to  sell  tickets.  He  had  left  his  wife  on  the  first  car,  which  was  an 
open  one,  the  seats  being  reached  from  an  outside  running  board  instead  of 
an  inside  aisle.  The  running  board  was  used  by  the  conductor  and  train- 
men in  passing  from  point  to  point.  Held,  that  it  was  not  necessarily  negli- 
gent for  the  passenger  to  suppose  that  he  also  could  use  it  safely,  and  try  to 
do  so  in  returning  to  the  car  where  his  wife  was.  And  supposing  it  to  be 
safe,  as  it  should  be,  it  was  not  negligent  to  omit  to  look  out  for  structures 
so  close  alongside  the  track  as  to  endanger  persons  who  had  to  be  on  the 
running  board  while  passing  them. 
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Ebbob  to  Saginaw. 

Case.     Defendant  brings  error.     Affirmed. 
WUner  dk  Drwper  for  appellant. 
Edget  db  Btook%  for  appellee. 

CooLET,  C.  J. — This  snit  is  brought  to  recover  damages  for  a 
personsd  injury  sustained  by  the  plaintiff  while  being  f^cts. 

carried  on  the  cars  of  defendant  as  a  passenger. 

The  injury  was  received  August  9,  1883.  On  that  day,  by 
arrangement  with  defendant,  an  organization  at  East  Saginaw, 
known  as  the  "  Ladies'  Christian  Temperance  Union,"  give  an  ex- 
cursion from  East  Saginaw  to  Port  Huron  and  back.  Tickets  for 
the  excui*sion  were  placed  in  the  hands  of  a  committee  of  ladies, 
and  they  sold  them  for  one  dollar  and  fifty  cents  each,  and  ac- 
counted to  the  defendant  for  one  dollar  each.  On  the  morning  of 
the  day  named  plaintiff  and  his  wife  took  the  cars  with  the  excur- 
sion party.  Tne  train  was  the  regular  passenger  train  of  closed 
cars,  with  two  open  excursion  or  observation  cars  attached.  These 
last  were  constructed  with  seats  running  across  the  cars,  and  with- 
out any  aisle  from  end  to  end.  Along  one  side  was  a  step  or  run- 
ning board  about  nine  inches  in  width,  upon  which  passengers 
stepped  in  entering  and  leaving  the  car,  and  along  which  the  con- 
ductor walked  in  taking  up  tickets.  There  were  iron  rails  by  each 
seat  for  one  to  hold  by  wno  was  upon  this  step.  The  seat  which 
the  plaintiff  and  his  wife  took  was  upon  the  first  of  these  open  cars. 
The  closed  cars  were  before  it. 

After  the  plaintiff  had  taken  his  seat  he  got  off  again  at  the  re- 
quest of  the  ladies  to  sell  tickets  for  them.  As  the  train  was  about 
to  start,  several  pereons  came  to  take  the  cars  who  were  without 
tickets,  and  the  conductor  told  the  plaintiff  to  let  them  get  aboard 
the  train  and  sell  them  tickets  afterwards.  They  went  into  one  of 
the  closed  cars,  and  plaintiff  followed  them  and  sold  tickets  to 
them.  While  he  was  doing  this  the  train  started.  The  plaintiff 
then  left  the  car  where  they  were,  and  from  its  rear  platform 
passed  to  the  front  platform  of  the  car  on  which  he  had  left  his 
wife,  and  then  along  the  side  step  towards  the  rear  of  the  car.  The 
train  was  then  movmg  with  considerable  speed.  As  the  plaintiff 
passed  from  seat  to  seat,  he  inquired  of  the  passengers  if  they  had 
tickets.  A  brakeman  was  then  passing  along  and  closing  blinds  on 
the  side  of  the  car  for  the  protection  of  passengers.  These  blinds, 
when  closed,  came  up  to  the  shoulders  of  the  seated  passengers. 
The  brakeman  passed  the  plaintiff  by  swinging  around  him  when 
he  was  near  the  middle  oi  the  car,  and  as  ne  did  so,  said  to  him  : 
**  You  want  to  look  out  a  little  for  the  switch."  Very  soon  the 
plaintiff,  as  he  was  moving,  heard  the  brakeman  halloo  and  motion 
with  his  hand  towards  the  car.  The  plaintiff  says :  "  I  took  him  for 
my  guide  and  saw  the  bins,  and  I  knew  there  was  no  time  to  fool 
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away,  and  1  drew  myself  up  to  the  car  as  he  was  doing,  taking  him 
for  my  guide,  and  then  he  threw  one  hand  back,  and  I  had  got  to 
get  back  and  jump  myself,  and  I  made  a  lunge  and  grabbed  the 
last  iron,  and  drew  my  head  and  shoulders  around  the  end,  and 
the  bin  struck  my  thigh  and  smashed  me  through  there  some  sixty 
feet." 

The  bins  referred  to,  and  against  which  the  plaintiff  struck,  were 
coal-bins  extending  along  the  side  of  the  track  some  sixty-five  feet, 
and  coming  within  eleven  and  a  half  inches  of  the  side  of  a  car 
standing  on  the  track,  and  within  two  inches  of  the  step  upon 
which  plaintiff  stood.  The  height  of  the  bins  was  five  feet 
Plaintiff's  leg  was  broken  by  the  concussion.  It  was  shown  that 
the  bins  might  have  been  seen  from  the  approaching  cars  for  a  dis- 
tance of  twelve  hundred  feet.  When  plaintiff  left  the  closed  car 
on  which  he  had  been  selling  tickets,  there  were  unoccupied 
seats  in  it  which  he  might  have  taken  had  he  been  so  disposed. 

In  the  trial  court  it  was  urged  on  the  part  of  the  detence  that 
the  facts  in  proof  made  out  no  case  for  the  plaintiff-^first,  because 
they  showed  no  breach  of  any  duty  which  tlie  defendant  owed  to 
the  plaintiff ;  and,  second,  because  the  injury  was  brought  upon  the 
plaintiff  bv  his  own  negligence.  On  the  first  point  the  trial  judge 
ruled  against  the  defence,  and  on  the  second  he  submitted  the 
facts  to  the  jury,  who  found  for  the  plaintiff. 

We  agree  with  the  trial  jud^  that  it  was  negligence  in  the  de- 
fendant to  permit  bms  of  the  kind  described  to  stand 
PERMIT C0AL-BIN8  SO  ucar  its  tracK  when  it  was  makin£^  use  of  the  open 

TOO  KSAR  TRACK.  i-  ii  j?  °  Tx    •      x  ^1       ^ 

cars  for  the  conveyance  of  passengers,  it  is  trne  that 
passengers  are  expected  to  take  and  keep  their  seats  in  the  car :  it 
IS  not  expected  that  they  will  stand  upon  the  step  or  ninning  board 
when  the  cars  are  in  motion  :  this  step  or  board  is  provided  for  the 
ufee  of  the  servants  of  the  company,  and  it  will  not  be  expected  that 
passengers  will  make  use  of  it  for  passing  back  and  forth  while  the 
cars  are  moving,  unless  under  very  exceptional  circumstances.  But 
this  means  of  passage  takes  the  place  of  the  aisle  in  the  common 

{)assenger  coacn ;  and  as  it  is  always  possible  that  there  may  be 
awful  and  proper  occasions  for  passing  from  car  to  car,  it  is  not 
excusable  in  the  defendant  that  it  should  permit  structures  to  stand 
so  near  its  track  as  to  render  the  use  of  tne  running  board  danger- 
ous to  life  or  limb.  The  servants  of  the  company  must  make  fre- 
quent use  of  this  passage-way  between  stations,  and  they  have  a 
right  to  reasonable  security  against  injury  in  doing  so.  And  while 
we  think  the  passengers  are  not  at  liberty  to  pass  from  car  to  car  at 
will,  and  that  they  should  keep  their  seats  when  the  train  is  in 
motion,  yet  in  view  of  exceptional  cases  which  may  well  arise,  and 
in  which  the  passenger  would  be  likely  to  consider  it  proper  to 
make  use  of  the  step  or  running  board  as  this  plaintiff  did,  we  are 
entirely  of  the  opinion  of  the  circuit  judge  that  the  defendant  owed 
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a  duty  to  its  passengers  to  make  such  use,  by  them,  on  occasions 
justi^ring  it,  reasonably  safe. 

We  also  agree  that  the  facts  did  not  make  out  a  conclusive  case 
of  negligence  against  the  plaintiff.     The  principal  circumstance 

urged  against    nim  is    that    being   in  the  close  car  

where  there  were  empty  seats  when  the  train  started,  boabdofcarw 
he  did  not  take  a  seat  there  until  the  next  station  was  **""^"®""*'" 
reached.  But  the  plaintiff  had  been  permitted  to  enter  that  car  for 
the  purpose  of  selling  tickets,  after  he  had  taken  a  seat  elsewhere 
with  his  wife,  and  on  an  understanding  that  the  cars  were  to  be 
immediately  started ;  and  he  would  naturally  suppose  that  he  was 
at  liberty,  when  he  had  completed  the  business  he  went  forward 
on,  to  return  to  his  own  seat.  And,  unless  he  knew  it  was  danger- 
ous  to  walk  upon  the  mnning  board,  it  would  not  have  been  likely 
to  occur  to  him  that  there  were  objections  to  his  doing  so.  This 
passage-way  seemed  to  be  safe.  The  step  was  wide  enough  for  the 
leet,  and,  with  the  irons  to  take  hold  of  in  moving  along,  there 
was  no  appearance  of  danger  if  care  was  used ;  and  so  long  as  the 
servants  of  the  company  were  using  the  passage-way  frequently, 
and  were  required  to  do  so  in  the  regular  performance  of  their 
duties,  it  would  have  appeared  like  excessive  timidity  if  the  plain- 
tiff had  refrained  from  passing  back  to  his  seat  because  of  antici- 
pated danger. 

But  it  is  also  said  that  the  plaintiff  would  have  seen  the  bins  had 
he  looked  ahead  for  them,  and  that  he  was  negligent  in  not  doing 
so.  But  he  was  not  negligent  in  failing  to  look  ahead,  unless  he 
had  reason  to  anticipate  some  such  danger ;  and  if  we  are  correct 
in  what  we  have  already  said,  he  had  no  such  reason.  He  had  a 
right  to  assume  that  the  defendant  would  perform  its  duty  in 

fuardiug  the  safety  of  its  passengers  and  servants;  and  it  was  only 
ecause  it  had  failed  to  do  so  in  this  instance  that  the  danger  was 
encountered.  ^The  plaintiff  had  had  no  warning,  except  to  look 
out  a  little  for  the  switch,  until  the  bins  were  so  near  that  it  was 
impossible  to  avoid  striking  them ;  and  why  should  he  have  looked 
for  dangers  whose  existence  he  could  not  have  anticipated  i  It  is 
not  claimed  that  the  caution  in  respect  to  the  switch  was  a  caution 
against  striking  against  it;  more  likely.it  referred  to  a  jolting 
motion  in  passing  it. 

The  cases  of  Hickey  v.  Boston,  etc.,  E.  R.  Co.,  14  Allen,  429,  and 
Camden,  etc.,  R.  R.  Co.  v.  Hoosey,  99  Penn.  St.  492  ;  s.  c,  6  Am. 
&  Eng.  R.  R.  Cas.  454,  upon  which  the  defendant  has  greatly 
relied,  we  do  not  think  are  necessarily  inconsistent  with  these 
views. 

We  decide  this  case  upon  its  peculiar  facts,  and  we  are  of  opinion 
that  the  facts  presented  a  case  for  the  jury.  We  also  thiuK  that 
the  instruction  given  to  the  jury  were  unexceptionable. 

The  judgment  will  therefore  be  aflBrmed. 

The  other  Justices  concurred. 
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Texas  and  Paoifig  S.  B.  Oa 

V. 

Hardin. 

(62  TexaSf  867.) 

A  statement  that  a  party  has  made  an  effort  to  get  the  depoeitioiii  of 
certain  witnesses,  by  making  out  interrogatories,  having  them  crossed  by  op- 
posing counsel,  who  have  agreed  to  waive  commissions  and  consented  that 
the  depositions  might  be  taken  before  any  officer  legally  qualified,  is  sot 
stating  that  due  diligence  contemplated  by  the  law. 

An  application  for  continuance,  showing  that  the  means  g^ven  by  law 
to  procure  testimony  has  not  been  used,  is  addressed  to  the  discretion  of  the 
trial  judge,  and,  in  the  absence  of  some  abuse  of  that  discretion,  this  court 
will  not  reverse  a  judgment  because  of  a  failure  of  the  lower  court  to  grant  a 
continuance. 

Such  application  should  clearly  and  fully  set  out  the  grounds  for  a  con- 
tinuance, as  to  whom  the  interrogatories  were  sent,  the  substance  of  the 
material  testimony  not  obtainable  then,  the  efforts  to  ascertain  the  where- 
abouts  of  witnesses,  that  their  evidence  will  be  at  hand  at  the  next  tenn  of 
the  court,  and  other  like  facts  explaining  fully  the  various  things  done  con- 
stituting diligence. 

A  bin  of  exceptions  to  the  action  of  the  court  below  in  overruling  a 
motion  for  continuance  should  fully  state  the  grounds  upon  which  its  action 
was  based. 

Where  the  court  charged  the  jury  as  to  whether  an  injury  resulted  to 
a  passeneer  from  defective  cross-ties  or  rails,  and  also  explain^  what  char- 
acter of  defects  would  impose  liability  on  the  company,  an  instruction  to  the 
effect  that,  if  the  jury  should  find  that  such  defects  did  in  fact  exist,  which 
were  known  or  might  have  been  known  to  the  company,  they  should  find  for 
plaintiff,  if  his  injuries  resulted  therefrom,  was  not  error,  and  is  not  a  charge 
upon  the  weight  of  evidence. 

See  opinion  for  a  statement  of  diligence  in  procuring  absent  testumony, 
which  tne  court  below  might  well  have  regardea  as  insufficient. 

Appeal  from  Kanf man.  Tried  below  before  the  Hon.  Green 
J.  Clark. 

On  March  28, 1884,  plaintiff  (appellee)  filed  his  petition  in  the 
Kanfman  district  court,  and  therein  alleged  in  substance  that  on 
January  15,  1884,  he  and  his  wife,  S.  E.  Hardin,  took  passage  on 
one  of  defendant's  trains  at  Terrell  to  go  to  some  point  west  on 
defendant's  line ;  that  about  3  o'clock  in  the  morning,  in  Parker 
county,  the  train  met  with  an  accident  and  was  derailed,  whereby 
plaintiff  was  seriously  injured ;  that  the  accident  was  due  to  the 
defective  condition  of  the  track,  and  to  the  negligence  and  unskil- 
fulness  of  the  men  in  charge  of  the  train ;  that  by  reason  thereof, 
plaintiff's  left  arm  was  broken  and  lacerated  in  two  places,  between 
the  wrist  and  elbow ;  his  little  fiuTOr  of  right  hand  broken ;  hia 
left  knee  hurt  and  bruised,  and  his  head  and  face  cut,  gashed,  and 
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greatly  disfignred,  and  his  left  eye  cut  and  punched ;  that  the  in- 
juries are  permanent,  and  will  give  him  continuous  physical  and 
mental  pain  and  anguish,  and  impair  his  ability  ^to  labor,  etc. 

On  the  same  day  plaintiff,  joined  by  his  wife,  S.  E.  Hardin,  filed 
their  joint  petition  in  the  district  court  against  defendant  to  recover 
damages  for  personal  injuries  received  by  the  wife  in  the  wreck, 
and  therein  alleged  in  substance  that  the  wreck  was  due  to  the  con- 
dition of  the  roadbed  and  the  negligence  and  nnskilfulness  of  the 
servants  in  charge  of  the  train,  whereby  the  wife  sustained  serious 
and  permanent  injury  to  her  spine  and  hips,  producing  pai*alysis. 

On  May  16,  1884,  defendant  filed  its  answer  to  these  petitions, 
and,  after  pleading  the  general  denial,  pleaded  specially,  in  sub- 
stance, that  the  action  in  question  resulted  from  the  breaking  of  an 
iron  rail  through  a  latent  flaw  therein,  which  could  not  have  been 
detected  by  the  exercise  of  the  utmost  care  and  diligence  usually 
and  properly  used  in  the  inspection  of  railroads ;  and  that  if  plain- 
tiffs injuries  should  prove  permanent,  it  would  be  in  consequence 
of  his  neglect  in  caring  for  the  same. 

On  June  24th,  on  motion  of  defendant,  both  suits  were  consoli- 
dated, and  plaintiff  amended  his  petition,  and,  leaving  out  his  wife, 
prayol  for  dama^^es  he  had  sustained  by  reason  of  the  personal  in* 
juries  to  his  wife.  On  June  25th,  the  cause  was  called  for  trial, 
the  plaintiff  announced  ready,  but  the  defendant  was  not  ready  and 
filea  its  application  for  continuance  on  the  ground  that  twelve 
material  witnesses  were  absent.  This  application  was  overruled, 
the  defendant  saving  an  exception  thereto.  The  cause  proceeded, 
and  verdict  in  plaintiff's  favor  for  $17,500,  viz.,  $10,000  personal 
injuries  received  by  plaintiff,  $7500  by  his  wife ;  upon  wnich  the 
judgment  appealed  from  was  rendered. 

TooTce  dk  Henry  for  appellant. 

Manion  &  Aacms  and  Word  df  Cha/rlton  for  appellee. 

Stayton,  J. — ^Application  for  a  continuance  was  based  on  the  ab- 
sence of  the  testimony  of  certain  witnesses  who  were  coNimuAHc*- 
named ;  and  it  shows  that  the  appellant  had  made  an  ^^vmS^S 
effort  to  ffet  their  depositions  by  making  out  interroga-  ""<>"• 
tories  and  sending  them  to  counsel  for  appellee,  who  promptly 
crossed  them,  and  made  an  agreement  Waiving  commissions  and 
consenting  that  the  depositions  might  be  taKen  by  any  officer 
authorized  to  take  depositions. 

This  was  not  the  use  of  such  means  as  the  law  furnishes  to  pro- 
cure testimonjr.  Arts.  2219,  2225,  2227,  2228,  E.  S.,  provide  a 
means  by  which  witnesses  mav  be  compelled  to  give  tneir  testi- 
mony by  deposition,  and  one  who  fails  to  use  such  means  cannot  be 
said  to  have  used  due  diligence.  McMahan^;.  Busby,  29  Tex.  194; 
Hensley  v,  Lytle,  5  Tex.  499. 

An  application  which  shows  that  the  means  given  by  the  law  to 
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procure  testimony  have  not  been  used  is  addressed  to  the  discretion 
of  the  trial  conrt,  and  unless  it  dearly  appears  that  such  discretioD, 
which  is  not  an  arbitrary  one,  has  been  abused,  this  court  will  Dot 
reverse  a  judgment  because  the  court  below  overruled  a  motion  for 
a  continuance. 

Tlie  application  states  that  the  interrogatories  and  agreement  to 
take  the  depositions  of  the  witnesses  Bixler,  Castello,  Gibson,  Arm- 
strong, Williams,  and  Dillon  were  sent  to  a  responsible  and  reliable 
person  in  Howard  county,  Texas,  where  those  witnesses  were  said 
to  live,  that  they  might  be  taken  by  an  authorized  officer.  There 
is  no  statement  that  the  interrogatories  were  ever  delivered  to  any 
officer  authorized  to  take  the  depositions,  or  that  any  step  was  taken 
in  reference  thereto  by  the  person  to  whom  the  interrogatories  and 
agreement  were  sent.  It  is  not  shown  that  the  evidence  of  the 
witnesses  would  have  tended  to  prove  any  of  the  defences  set  up  in 
the  answer,  further  than  is  so  shown  by  the  general  averment  tliar 
their  testimony  is  material ;  nor  is  it  shown  that  the  appellant  ex- 
pected to  have  their  testimony  at  the  next  term  of  the  court. 

It  is  not  shown  that  the  witnesses  actually  resided  in  Howard 
county,  nor  that  they  lived  there  when  the,  interrogatories  and 
agreement  were  forwarded  and  had  since  removed,  and  that  thereby 
the  appellant  had  been  unable  to  ascertain  their  residences  and  pro- 
cure their  testimony.  Such  facts  should  have  been  shown  in  an 
application  addressed  to  the  discretion  of  the  court.  Trammell  t*. 
Pilgrim,  20  Tex.  160 ;  McMahan  v.  Busby,  29  Tex.  193 ;  Baldessore 
V.  Stephunes,  27  Tex.  455 ;  Byne  v.  Jackson,  25  Tex.  96 ;  Town- 
send  V.  State,  41  Tex.  185 ;  Chilson  v.  Eeeves,  29  Tex.  279. 

The  interrogatories  to  the  witnesses  Jackson  and  Allen,  with  the 
agreement  to  take  their  depositions  without  commission,  were  sent 
to  the  clerk  of  the  district  court  for  Tarrant  county,  where  the  wit- 
nesses resided,  on  or  about  may  3, 1884;  and  the  application  states 
that  soon  after  the  clerk  received  the  interrogatories  and  agree- 
ment, he  notified  appellant's  counsel  that  Allen  had  gone  to  Sedalia, 
Missouri,  but  promised  to  take  the  deposition  of  Jackson. 

The  statement  as  to  what  occurred  in  reference  to  getting  the 
testimony  of  Jackson  after  the  papers  went  into  the  hands  of  the 
clerk,  as  made  in  the  application,  is  correctly  set  out  in  brief  of 
counsel  for  appellant  as  follows  : 

^'  That  the  said  Hartsfield,  district  clerk,  as  aforesaid,  advised  de- 
fendant's said  attorneys  that  he  would  take  the  depositions  of  the 
said  Dr.  Jackson  as  soon  as  he  returned  to  the  city  of  Fort  Worth, 
which  he  thought  and  understood  would  be  about  June  1, 188^, 
and  defendant's  attorneys  wrote  him  to  take  the  same  as  soon  as 
Jackson  returned.  That  on  or  about  June  18,  1884,  defendant's 
attorneys,  learning  that  the  depositions  of  the  said  Jackson  had  not 
been  taken,  wired  him  to  come  to  Dallas  and  see  them  in  respect 
thereto.     That  said  Jackson  obeyed  said  message  and  went  to  Dal- 
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las,  and,  by  defendant's  attorneys'  advice,  went  on  to  Terrell  to 
visit  plaintiff  and  examine  Lis  arm,  hand,  and  in jaries.  That  said 
JackBon  and  Allen,  as  physicians  and  surgeons,  had  treated  plain^ 
tiff  and  his  wife  for  said  injuries  immediately  after  thev  were  sus- 
tained, and  for  some  time  thereafter.  That  defendant's  attorneys 
notified  said  Jackson  that  this  cause  was  set  for  trial  on  the  24th 
day  of  this  month,  and  instructed  and  requested  him  to  attend  in 
person  as  a  witness  for  defendant  herein,  and  said  Jackson  prom- 
ised so  to  do.  That  on  the  evening  of  Saturday,  June  21,  1884, 
defendant's  said  attorneys,  in  order  that  said  Jackson  might  not 
fail  to  attend  as  such  witness  on  the  trial  of  this  cause,  sent  him 
another  telegraphic  despatch  to  be  present  on  June  24,  1884,  the 
day  this  cause  was  set  for  trial.  That  in  obedience  to  said  despatch, 
said  Jackson,  on  yesterday,  the  24th  of  June,  came  as  far  as  Ter* 
rell  with  the  view  of  attending  this  court  as  a  witness  in  this  cause. 
From  that  point  he  notified  defendant's  claim  agent,  J".  T.  Brown, 
that  he  was  sick,  suffering  from  dysentery.  Defendant's  said 
agent,  Brown,  then  notified  him  to  come  here  to-day  so  as  to  be 

E resent  at  the  trial  hereof,  but  thereafter  said  Brown  was  notified 
y  telephone  that  said  Jackson  had  grown  worse  with  his  said' ail- 
ment and  had  returned  to  Fort  Wortn  for  medical  treatment." 

On  this  state  of  facts  the  court  below  may  have  held  that  the 
appellant  relied  on  having  the  witness  present  at  the  trial,  and, 
therefore,  did  not  use  sucli  diligence  to  get  his  deposition  as  it 
might  have  used.  If  so,  we  cannot  say  that  such  ruling,  under  the 
facts,  was  erroneous. 

If  the  clerk  of  the  district  court  for  Tarrant  county  had  been 
clothed  with  such  powers  as  the  articles  of  the  statute  before  re- 
ferred to  would  have  given  to  him,  had  the  statutory  method  of 
taking  depositions  been  pursued,  it  may  be,  and  is  most  likely,  true, 
that  tne  deposition  of  the  witness  would  have  been  taken. 

The  witness  Jackson  is  shown  to  have  been  in  charge  of  the  ap- 
pellant's hospital  at  Fort  Worth,  and  over  him  the  appellant  seems 
to  have  exercised  such  control  as  enabled  it  to  call  him  to  Dallas, 
to  send  him  to  Terrell,  and,  but  for  his  indisposition,  to  have  se- 
cured his  attendance  on  the  trial ;  and  the  court  below  may  have 
held  that  the  exercise  of  such  control  as  the  appellant  had  over  the 
witness  would  have  enabled  it  to  get  his  deposition.  The  appellant 
knew  that  his  deposition  had  not  been  taken  on  June  18th ;  that 
the  cause  had  been  set  for  trial  on  the  24th ;  yet  no  effort  seems  to 
have  been  made  between  these  dates  to  get  his  deposition. 

After  appellant's  counsel  were  notified  that  tne  witness  Allen 
had  gone  to  Sedalia,  Missouri,  other  interrogatories  were  made  out 
to  him,  and  as  early  as  May  12, 1884,  these  were  crossed  by  coun- 
sel for  appellee,  and  an  agreement  made  that  the  depositions  of  the 
witness  might  be  taken  without  commission  by  any  qualified  officer. 
These  were  at  once  sent  to  Sedalia,  Missouri,  to  have  the  depositioa 


464  TEXAS  AND  PACIFIC  B.   R.  CO.  V.  HARDIN. 

of  the  witness  taken.  To  whom  these  papers  were  sent  does  not 
appear;  that  any  further  step  was  taken  to  procure *his  testimony 
does  not  appear;  and,  besides,  the  application  was  wanting  in  tlieee 
matters  referred  to,  in  connection  with  the  effort  to  get  the  testi- 
mony of  witnesses  from  Howard  county. 

Interrogatories  and  agreement  to  take  without  commission  the 
depositions  of  the  witnesses  Foule  and  Bogert  were  sent  to  the 
clerk  of  the  district  conrt  for  Tarrant  county,  May  3, 1884.  These 
were  received  by  the  clerk,  who  promised  to  take  the  depositions 
of  the  witnesses  as  soon  as  he  could  do  so,  bat  he  afterwards  in- 
formed counsel  for  appellant  that  he  was  unable  to  find  the 
witnesses,  bnt  would  endeavor  to  do  so;  whereupon  counsel  for 
appellant  more  than  once,  by  letter,  requested  him  to  take  the  dep- 
ositions if  he  could.  The  application  nowhere  stated  that  the 
witnesses  resided  in  Tarrant  county,  but  only  that  counsel,  at  the 
time  the  interrogatories  were  made  out,  heard  reports  that  they 
there  resided.  When  notified  that  they  could  not  be  found,  may 
it  not  have  been  the  duty  of  the  appellant  to  make  some  inquiir 
as  to  the  whereabouts  of  the  witnesses?  Was  a  request  to  the  clerk 
to  continue  his  search  enough  I  The  court  below  may  have  thought 
not ;  and  if  so,  we  are  not  prepared  to  say  that  this  was  wrong.  The 
application  is  also  wanting  in  statements  heretofore  referred  to. 

Interrogatories  and  agreement  to  take  depositions  without  com- 
mission were  sent  to  Parker  county  and  were  placed  in  the  hands 
of  a  proper  oflBcer,  who  took  and  returned  the  depositions  of  five  of 
the  witnesses  named,  and  their  evidence  was  used  on  the  trial,  bnt 
the  officer  made  known  the  fact  that  he  did  not  take  the  answers 
of  the  other  two  because  thev  had  left. 

When  the  depositions  taken  were  filed  does  not  appear ;  but  it 
does  appear  that  on  30th  May,  1884,  the  cause  was  set  for  trial  on 
the  fifth  dav  of  the  first  week  of  the  court,  and  that,  on  a  jury  being 
demanded  by  the  appellee,  the  cause  on  the  same  day  was  reset  for 
the  second  day  of  tne  fifth  week  of  the  court.  It  is  not  shown  that 
any  effort  was  made  to  ascertain  where  the  witnesses  were,  after 
the  depositions  of  the  others  were  returned,  and  the  court  below 
may  have  thought  that  by  the  exercise  of  proper  diligence  that  fact 
might  have  been  ascertained  and  their  testimony  obtained  in  time 
for  the  trial.  The  application,  in  so  far  as  based  on  the  want  of 
the  testimony  of  these  two  witnesses,  is  also  defective  in  matters 
heretofore  referred  to. 

The  bill  of  exceptions,  taken  to  the  action  of  the  court  in  over- 
ruling the  motion  tor  a  continuance,  does  not  in  any  respect  inform 
us  of  the  grounds  on  which  the  action  of  the  court  below  was 
based,'  which  is  the  leading  object  and  purpose  of  a  bill  of  exeep 
tions  in  such  case,  and  we  might  decline  to  examine  an  assignmeDt 
based  on  an  order  overruling  a  motion  for  a  continuance,  wnen  no 
proper  bill  of  exceptions  is  found  in  the  record.    McMahan  v. 
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Busby,  29  Tex.  195 ;  Harrison  v.  Cotton,  25  Tex.  54 ;  Campion 
t;.  Angier,  16  Tex.  93. 

We  have,  however,  carefully  examined  the  application  for  a  con- 
tinuance, and,  although  not  set  out  in  the  bill  oi  exceptions,  there 
are  many  reasons  why  the  court  did  not  err  in  refusing  the  continu- 
ance, some  of  which  we  have  pointed  out. 

The  jury  was  carefully  instructed  as  to  the  state  of  facts  which 
would  authorize  a  verdict  for  the  appellee,  and  also  as  to  what 
character  of  defects  in  its  road  would  relieve  the  appellant  from 
liability. 

The  appellant  pleaded  that  the  defect  which  caused  the  car  to 
leave  the  track  was  a  latent  defect  in  a  rail  which  could  latskt  defect 
not  have  been  discovered  by  the  exercise  of  a  high  de-  g^^oBCEowh 
gree  of  care,  and  that  it  was  unknown. 

The  evidence  was  conflicting,  bnt  there  was  evidence  tending  to 
show  that  the  injury  did  not  result  from  any  latent  defect  in  a  rail, 
but  that  it  resulted  from  the  general  bad  condition  of  the  road,  in- 
cluding, among  other  things,  bad  iron  and  rotten  ties.  There  was 
testimony,  however,  tending  to  show  that  the  rail  was  apparently 
sound  but  internally  defective,  and  that  the  cross-ties  were  appar- 
ently Bound. 

In  this  state  of  facts,  and  with  instructions  in  effect  as  before 
stated,  in  connection  with  the  rest  of  the  charge  the  following 
charge  was  given : 

"  If  the  injuries  were  caused  by  some  latent  defect  in  the  road 
or  in  the  ties,  which  was  unknown  to  the  defendant,  its  agents  or 
employees,  and  which  could  not  be  known  or  discovered  by  the  use 
of  reasonable  and  careful  observation,  care,  and  diligence  such  as 
a  prudent  person  should  exercise  under  like  circumstances,  the  jury 
should  fina  for  the  defendant.  But  if  the  defect  in  the  rail  and  in 
the  cross-ties  caused  the  injuries,  and  that  was  known  to  exist  to 
the  defendant,  its  agents  or  employees,  or  could  have  been  known 
and  discovered  by  the  use  of  reasonable  and  careful  observation  and 
dili^nce  such  as  a  prudent  person,  having  a  due  regard  for  the 
rights  and  safety  of  others,  should  exercise  in  like  circumstances, 
the  jnry  should  find  for  the  plaintiff." 

It  is  insisted  that  this  was  a  charge  on  the  weight  of  evidence,  or 
rather  that  the  charge  assumed  that  there  was  a  defect  in  the  cross- 
ties. 

W^e  do  not  think  that  this  part  of  the  charge  could  have  been 
understood  by  the  jury  to  indicate  that  in  the  opinion  of  the  court 
there  was  a  defect  either  in  the  rail  or  cross-ties,  and  especially  so 
if  the  whole  charge  be  considered. 

The  court  had  already  submitted  to  the  jury  whether  the  injury 
resulted  from  defective  cross-ties  or  rail,  and  had  explained  what 
character  of  defects  in  either  would  impose  on  the  appellant  liabil- 
ity or  relieve  it  therefrom,  and  in  the  charge  given  could  not  have 
dl  A.  A  E.  R.  Gas.— 80 
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been  understood  to  have  meant  more  than  that,  if  the  joiy  fonnd 
from  the  evidence  that  the  defects  before  spoken  of  in  the  charge 
really  existed,  then  thej  would  find  for  the  plaintifE  if  thej  believed 
the  in  jar  J  resulted  from  defects  which  were  known  to  me  appel- 
lant, or  which  might  have  been  known  bj  the  exercise  of  proper 
care.  Both  clauses  in  this  charge  left  the  question  of  defect,  or 
not,  to  the  jury. 

There  was  no  error  in  the  refusal  of  the  court  below  to  riye  the 
second  charge  asked  by  the  appellant,  to  the  effect,  if  me  jmj 
found  that  the  disabled  condition  of  the  appellee's  arm  was  due  to 
his  own  inattention,  they  might  take  this  into  consideration  in  esti- 
mating the  damage. 

This  would  .have  been  proper  if  there  had  been  evidence  showing 
inattention  on  the  part  of  appellee,  but  we  find  no  such  endenoe 
in  the  record ;  hence,  the  court  correctly  refused  the  charge. 

When  there  are  no  facts  on  which  to  base  an  inquiry,  a  ehai]ge 
which  would  raise  the  inquiry  would  be  misleading. 

The  testimony  of  Drs.  Jackson  and  Allen  may  have  been  impor- 
tant to  the  appellant,  but  the  requisite  diligence  was  not  used  to 
procure  their  testimony,  and  it  does  not  appear  in  the  applicttioii 
for  a  new  trial  or  elsewhere  what  their  testimony  would  nave  been 
if  present. 

The  verdict  and  judgment  are  large,  but  the  injuries  leoeiyed  bj 
the  appellee  and  his  wife  were  of  a  serious  character;  and  there  is 
much  m  the  record  evidencing  that  the  verdict  was  the  honest,  d^ 
liberate  finding  of  the  jury  on  the  facts  before  them.  In  such  case, 
to  set  aside  their  verdict,  which  the  court  below  has  refused  to  do, 
would  be  the  exercise  of  a  power  which  this  court  has  never  fel: 
authorized  to  assume,  except  in  those  cases  in  which  it  was  clear 
that  the  verdict  was  not  reasonably  well  sustained  by  the  facts 
proved. 

The  judgment  is  aflirmed. 

Affirmed. 


Bedford,  Sprinoville,  Owensburo  and  Bloomfdeld  R  &  Go. 

t;. 
Raietbolt. 

(99  Indiana,  551.) 

In  a  suit  against  a  railroad  company  for  injury  resulting  from  its  negiigence, 
an  express  averment  that  the  plaintiff  was  guilty  of  no  oontributorj  negii- 
gence is  not  necessary  if  that  fact  otherwise  appears,  «.^.,  as  where  it  is 
averred  that  while  the  plaintiff,  being  a  passenger,  was  seated  in  the  defeod- 
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ant's  coach,  the  coach,  by  reason  of  the  defendant's  negligence,  broke  through 
a  bridge,  whereby,  etc. 

Proof  that  a  railroad  passenger  was  injured  by  the  train  breaking  through 
a  bridge  raised  a  presumption  of  negligence  by  the  carrier,  which  may  be 
rebutted  by  proof.  The  slightest  negligence  in  such  case  imposes  liability, 
the  care  reouired  being  the  greatest  that  is  practicable  in  keeping  the  ma- 
chinery ana  bridges  in  safe  condition,  consistent  with  what  are  the  known 
means  of  attaining  that  end. 

In  the  absence  of  proof  that  the  safety  of  a  properly  constructed  railroad 
bridge  may  depend  upon  the  soundness  of  a  single  iron  rod,  the  jury  should 
not  be  instructed  that  if  the  bridge  broke  down  because  of  a  defect  in  such 
single  rod,  which  was  not  discoverable,  and  the  injury  resulted  therefrom, 
there  could  be  no  recoveiy. 

Where  the  general  verdict  is  in  proper  form,  a  failure  of  the  jury  to  an- 
swer interrogatories  does  not  authorize  a  venire  de  nano. 

Evidence  which  controverts  that  of  the  defendant  as  to  particular  facts  is 
proper  in  rebuttal,  though  the  same  evidence  would  also  have  been  proper  as 
part  of  the  plaintifiTs  original  case. 

From  the  Owen  Circuit  Court. 

M.  F.  Xhmjij  G.  G.  Dumiy  A.  G.  OcmnSj  and  JE  H.  C.  Canms 
for  appellant. 

E.  E  Hose  and  E.  Short  for  appellee. 

MrrcHELL,  J. — Solomon  Rainbolt,  on  the  8th  day  of  November, 
1881^  became  a  passenger  on  one  of  the  trains  of  the  facts. 

Bedford,  Springville,  Owensburg  &  Bloomfield  S.  B.  Co.,  to  be 
carried  from  Switz  City  to  Bedford. 

While  being  thus  carried,  the  car  in  which  he  was  seated,  to- 
getiier  with  the  train  by  which  he  was  proceeding,  was  precipitated 
into  White  Biver  while  passing  over  an  iron  or  combination  bridge 
bailt  or  used  by  the  company.  He  sustained  severe,  and  it  is 
claimed  permanent,  injuries  by  the  fall,  and  from  being  involved 
in  the  wreck  of  the  train  in  the  river. 

His  complaint  for  damages  is  in  three  paragraphs,  which  are  in 
no  material  respect  different  from  each  other. 

Preceded  by  the  formal  averments,  the  default  of  the  railroad 
company  is  averred  in  the  first  paragraph,  as  follows :  "  That  by  the 
carelessness,  ne^li^nce,  and  default  of  its  agents  and  employees, 
and  for  want  oi  oue  care  and  attention  to  its  duty  in  that  behalf, 
the  said  cars  broke  through  the  railroad  bridge  across  White  Eiver." 
And  in  the  second  as  follows :  '^  That  by  the  carelessness,  negligence, 
and  default  of  its  agents,  servants,  and  employees,  and  for  want  of 
dne  care  and  attention  to  its  duty  in  that  behalf,  the  locomotive 
and  cars  were  run  upon  and  through  the  railroad  bridge,"  etc.   And 
in  the  third  as  follows :   ^^  That  said  defendant  did,  by  its  servants, 
agents,  and  employees,  carelessly  and  negligently  conduct  the  run- 
ning of  said  cars,  and  was  so  in  default  in  the  care  and  oversight 
of  Baid  railroad  and  bridges  thereon ;  that  said  cars  were  run  upon 
the  railroad  bridge  over  and  across  White  Biver^  said  bridge  being, 
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as  defendants  knew,  insecure,  and  were  thereby  thrown  into  Wliite 
Kiver."  Each  paragraph  concluded  with  an  arerment  of  the  in- 
juries sustained  and  a  claim  for  damans. 

The  trial  resulted  in  a  verdict  and  judgment,  over  a  motion  for 
3,  new  trial,  for  the  plaintiff,  from  which  judgment  the  appellant 
prosecutes  this  appeal. 

The  argument  of  appellant's  counsel  embraces  four  points : 

1.  That  the  complaint  is  not  sufficient,  for  failing  to  show,  either 
by  direct  averment  or  by  its  statement  of  facts,  t£at  the  appellee 
was  himself  without  fault.  For  this  alleged  error,  it  is  contended, 
the  motion  in  arrest  of  judgment  should  have  been  sustained, 
there  having  been  no  demurrer  to  the  complaint. 

2.  That  by  reason  of  the  failure  of  the  jury  to  make  direct  an- 
swers to  some  of  the  interrogatories  propounded,  a  venire  de  rmo 
should  have  been  awarded, 

3.  That  the  court  erred  in  giving,  and  ref usiug  to  give,  certain 
instructions  to  the  jury.  A  summary  of  those  given  and  com- 
plained of,  and  those  refused,  will  be  found  farther  on. 

4.  That  certain  testimony,  admitted  on  behalf  of  the  appellees 
as  rebutting  evidence  was  incompetent. 

Cloncemmg  the  first  point,  we  have  to  say  that  while  it  is,  and 
coKTBiBUTOBT  ought  to  1)6,  tuc  Hilc  that  in  actions  for  damages  grow- 
ing ought  of  the  alleged  negligence  of  another,  it  mast 
always  be  made  to  appear  from  the  complaint,  either 
by  direct  averment  or  by  the  statement  of  the  facts  and  circum- 
stances under  which  the  injury  occurred,  that  the  plaintiff  was 
without  contributory  fault  or  negligence,  we  are  of  the  opinion 
that  the  complaint  in  this  case  is,  nevertheless,  sufficient  within 
that  rule. 

The  averment  that  the  injury  occurred  in  a  siven  case  without 
the  fault  or  negligence  of  the  plaintiff  is  not  always  controlling; 
nor  is  the  absence  of  such  averment  in  every  case  to  be  taken  as  a 
failure  to  aver  due  care. 

Taking  all  the  allegations  of  a  complaint  together,  and  notwith- 
standing the  formal  negative  averment,  the  presumption  of  con- 
tributory negligence  may  appear,  as  in  the  cases  of  President,  etc^ 
V.  Dusouchett,  2  Ind.  586 ;  Kiest  v.  City  of  Goshen.  42  Ind.  339, 
and  other  cases ;  or  conversely,  as  in  Duffy  u  Howard,  77  Ind.  182, 
and  cases  there  cited. 

From  the  averments  in  the  complaint,  in  this  case,  it  must  be 
taken  that  the  appellee  was  lawfully  a  passen^r  on  the  appellant's 
train  of  cars,  presumably  submitting  to  its  rules  and  regulations  as 
such.  The  ffiving-way  of  the  railroad  bridge  over  which  the 
train  was  passm^  precipitated  him  violently  into  the  river  below, 
inflicting  upon  him  the  injuries  complained  of ;  and  it  must  be  held, 
from  the  situation  in  which  the  appellee  is  shown  to  have  been, 
the  relation  which  he  occupied  toward  the  railroad  company,  which 
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relation  placed  him  under  no  duty  except  to  remain  passive  in  its 
hands  wnile  being  carried,  that  all  presumption  of  negligence  on 
his  part  is  rebutted  by  the  averments  of  the  complaint.  Mitchell 
V.  Kobinson,  80  Ind.  281 ;  Michigan  Southem,  etc.,  B.  E.  Go.  v. 
Lantz,  29  Ind.  528. 

It  is  suggested  in  the  argument  that  it  does  not  appear  but  that 
he  may  have  conducted  himself  negli^ntly  after  the  bridge  went 
down,  in  the  endeavor  to  extricate  hmiself  from  the  wreck,  etc.; 
but  we  are  not  disposed  to  hold  that  a  passenger  who  without  fault 
becomes  involved  in  a  disaster  of  the  apparent  magnitude  of  that 
here  described  should  be  required  to  aver  or  prove  that  he  acted 
with  prudence  and  deliberation  while  so  involved.  The  court  com- 
mitted no  error  in  overruling  appellant's  motion  in  arrest. 

Was  it  error  to  overrule  the  appellant's  motion  for  a  venire  de  novo 
as  contended  in  counsel's  secona  point?  If  the  question  was  prop- 
erly raised  in  the  record,  the  answer  to  it  would  depend  upon 
whether  the  interrogatories,  the  answers  to  which  are  complained 
of,  were  pertinent  and  direct,  and  whether  such  answers  are  uncer- 
tain, indefinite,  or  evasive. 

The  question  of  the  sufficiency  of  the  answers  to  the  interroga- 
tories is  not  properly  raised  by  a  motion  for  a  venire  de  vwraur  ds  wo- 
now).    A  venire  de  n&vo  can  only  properly  be  awarded  whwi.  ^ 
where  tlie  verdict  of  the  jury  is  so  imperfect  that  a  judgment  can- 
not be  rendered  thereon. 

The  general  verdict,  however,  when  in  proper  form,  covers  all 
the  issues  in  a  given  case,  and  it  cannot  be  said,  because  an  answer 
to  an  interrogatory  returned  with  a  general  verdict,  properly 
framed,  is  indefinite,  uncertain  or  ambiguous,  that,  therefore,  there 
is  either  a  failure  to  find  on  all  the  issues,  or  that  there  is  an  am- 
bignity  in  the  finding  or  verdict  of  the  jury.  Until  overthrown 
by  a  special  finding,  absolutely  inconsistent  with  it,  the  general 
verdict  stands,  and  the  judgment  which  follows  is  supported  by  it, 
and  does  not  in  any  manner  depend  for  support  on  the  special  in- 
terrogatories. By  failing  to  observe  the  distinction  between  a 
special  verdict  or  special  finding  of  facts,  and  answers  to  interroga- 
tories propounded  to  the  jury,  some  of  the  cases  have  held  that 
the  failure  of  the  jury  to  make  certain  and  definite  answers  to  in- 
terrogatories may  be  a  cause  for  a  venire  de  novo,  but  the  proper 
way  of  saving  the  question  in  such  case  is  indicated  in  W  est  v. 
Gavins,  74  Ind.  265 ;  McElfresh  v.  Guard,  32  Ind.  408 ;  and  Ogle 
t?.  Dill,  61  Ind.  438.  These  cases  hold  that  a  failure  of  the  jury 
to  make  definite  answers  to  interrogatories,  where  there  is  a  general 
verdict  retnrned,  is  not  proper  ground  for  a  venire  de  novo,  and 
vrhat  is  said  in  Peters  v.  Lane,  55  Ind.  391,  and  Carpenter  v.  Gal- 
loway, 73  Ind.  418,  indicating  a  different  rule,  may  be  regarded  as 
modified  by  the  later  cases. 

"We  have  examined  the  questions  propounded  to  the  jury,  and 
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their  answers,  and  wliile  some  of  them  are  not  answered  directly, 
we  are,  nevertheless,  of  the  opinion,  considering  the  character  and 
construction  of  the  questions,  that  the  answers  cannot  be  said  to 
be  improper.  For  the  reasons  mentioned,  there  was  no  error  in 
the  ruling  of  the  court  in  overruling  the  motion  for  a  venire  ie 
fiovo. 

The  next  point  argued  is  that  the  court  erred  in  giving,  of  its 
own  motion,  instructions  numbered  8,  9,  11,  and  12,  and  in 
refusing  to  give  the  appellant's  instructions  prajed  for,  numbered 
4, 5,  and  7.  That  we  may  not  extend  this  opinion  bejond  bounds, 
we  give  only  the  substance  of  the  instructions  complained  of,  whidi 
were  given  by  the  court,  embracing  all  that  is  material  to  present 
the  questions  raised : 

In  the  eighth  instruction  the  jury  were  told,  in  substanoe,  that 
if  they  should  find  from  the  evidence  that  the  plaintiff  was  injured 
by  an  accident  arising  from  a  defect  in  the  road  or  bridge  ox  said 
company,  without  anv  fault  on  his  part,  the  legal  presumption  is 
that  the  injuries  of  tne  plaintiff  wei'e  caused  by  the  negligence  of 
the  defendant,  and  that  this  presumption  might  be  overthrown  by 
proof  that  the  injuries  complained  of  resulted  from  inevitable  ac- 
cident, or  from  something  against  which  no  human  prudence  or 
foresight  could  provide. 

And  in  the  ninth  the  jury  were  told,  in  substance,  that  while  a 
carrier  does  not,  in  legal  contemplation,  warrant  the  absolute  safetj 
of  passengers,  it  is  yet  bound  to  the  exercise  of  the  utmost  diligence 
and  care,  and  that  the  slightest  neglect  against  whicli  human  pru- 
dence and  foresight  may  guard,  and  by  which  hurt  or  loss  is  occa- 
sioned, will  render  it  liable  to  answer  in  damages ;  and  that  the 
law  imposed  upon  a  common  carrier  the  duty  oi  providing  strong 
and  sufficient  carriages  or  cars  for  the  journey,  and  good  and  suffi- 
cient track,  culverts,  and  bridges  for  said  carriages  or  cars  to  pass 
over,  and  to  provide  conductors  and  other  agents,  whose  duty  it  is 
to  use  every  precaution  against  danger,  and  that  it  was  bound  to 
take  notice  of  the  manner  in  which  its  road  and  the  bridges  are 
constructed,  and  the  plan  and  size  thereof,  and  whether  they  are  of 
such  size  and  built  on  such  plans  as  are  required  for  the  safetj  of 
their  passengers.  It  also  contained,  substantially,  the  same  instruc- 
tion as  to  the  presumption  of  negligence  and  burden  of  proof  as 
the  eighth. 

The  eleventh  and  twelfth  instructions  were  as  follows: 

*'  11th.  If  you  find  from  the  evidence  that  the  accident  was  occa- 
sioned by  a  condition  of  things  which  the  company  could  neither 
foresee  nor  provide  against,  then  you  should  find  for  the  defend- 
ant. 

"  12th.  If  vou  find  from  the  evidence  that  the  immediate  cause 
of  the  alleged  disaster  was  the  want  of  the  proper  construction  of 
said  bridge  over  White  River,  either  as  to  size,  material,  piers,  or 
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the  adjnstment  thereof,  then  you  should  find  for  the  plaintiff,  un- 
less yon  should  farther  find  that  the  size  and  construction  of  said 
bridge  were  right  and  proper  for  the  use  intended,  and  that  the 
material  in  said  bridge  had  been  properly  tested,  by  tests  known 
to  men  skilled  in  such  material,  or  could  not  be  so  tested  and  pre- 
serve the  strength  of  said  material,  and  said  disaster  was  caused 
by  a  defect  in  said  material  which  could  neither  be  foreseen  nor 
provided  Sj^inst  by  human  foresight  and  care,4hen  you  should  find 
lor  the  defendant." 

Tlie  objections  which  appellant's  counsel  urge  against  the  fore- 
going instructions  may  be  comprehended  under  the  following 
Bummary : 

Jfirst— That  in  laying  it  down  as  the  law  of  the  case,  that  if  the 
accident  and  injury  complained  of  were  proved,  a  le^al  presump- 
tion arose  that  the  railroad  company  was  guilty  of  sudi  negligence 
as  cast  upon  it  the  burden  of  proving  tnat  the  disaster  occurred 
without  any  degree  of  negligence  on  its  part ;  and, 

Second — That  in  instructing  the  jury  that  the  slightest  neglect 
on  the  part  of  the  railroad  company  against  wliich  human  prudence 
and  foresight  might  have  guarded,  resulting  in  the  disaster  and  in- 
jury complained  of,  rendered  the  company  liable,  and  that  it  could 
only  be  excused  from  liability  by  showing  that  the  disaster  resulted 
from  a  condition  of  things  which  could  neither  be  foreseen  nor 
provided  against  by  human  foresight  and  care,  the  court  stated  a 
rule  not  warranted  by  the  law,  and  too  strict  to  be  reasonably  re- 
quired of  a  common  carrier  of  passengers. 

As  respects  the  burden  of  proof,  we  think  the  instruction  of  the 
court  was  clearly  right.  The  instruction  was  in  all  es-  burdbx  or 
sential  particulars  flie  same  as  that  considered  in  the  '"****'• 
caseo  f  rittsbuigh,  etc.,  R.  R.  Co.  v.  Williams,  74  Ind.  462 ;  s.  c, 
3  Am.  &  Eng.  K.  R.  Cas.  457.  In  that  case  an  instruction  direct- 
ing the  jury  that  where  a  passenger  in  a  railroad  car  TyvRAUMsn  a 
was,  witnout  his  fault,  injured  by  the  car  in  which  he  SoSoSiSSr*^' 
was  riding  being  thrown  from  the  track,  the  law  will  presume  neg- 
ligence on  the  part  of  the  railroad  company,  was  held  to  be  a  cor- 
rect statement  of  the  law,  and  the  decision  is  fully  sustained  by 
the  reasons  given  yid  the  authorities  cited. 

An  V  otlier  rule  would,  in  many  cases,  leave  a  passenger  who  sus^ 
tainea  an  injury  by  the  defective  condition  of  a  railway  track  or 
bridge  practically  without  remedy.  The  contract  which  d^^t  of  com. 
the  law  implies  between  the  caiTier  and  passenger  is  SScwl™*^ 
that  the  carrier  has  a  safe  and  suflBcient  railroad  track  »■"><»«■■ 
to  the  point  of  the  passenger's  destination  ;  that  its  bridges  and 
all  the  other  means  provided  by  it  for  his  carriage  are  safe,  and  that 
all  suitable  means  had  been  taken  beforehand  to  carry  him  safely 
and  without  hurt  to  the  point  indicated.  The  condition  of  its  cars, 
track,  and  bridges,  and  tne  precautions  which  it  has  taken  for  their 
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secarity  and  the  safe  transport  of  the  passenger,  are  pecnliarlj 
within  its  own  knowledge,  and  while,  in  most  cases,  it  would  be  a 
denial  to  the  injured  passenger  of  all  remedy  to  require  him  to 
show  afSrmatively  wherein  the  company  had  faile<i,  it  is  deemed  a 
just  and  reasonable  rule  that  the  company  should  take  the  burden 
of  showing;  that  it  nsed  all  proper  precautions  for  the  pasgengrer's 
safety.  Philadelphia,  etc.,  K.  K.  Co.  v  Anderson,  94  ra.  St. §51 ; 
s.  c,  6  Am.  &  Eng.'K.  R.  Gas.  407.  Some  distinction  is  eougfat 
to  be  drawn  by  counsel  between  a  ^' primorfacie  presumption"  and 
a  "  legal  presumption,"  and  it  is  urged  that  the  jury  might  well 
have  understood,  from  bein^  told  that  a  legal  presumption  of  neg- 
ligence arose  from  the  accident  and  injury,  that  such  presumption 
was  conclusive.  We  do  not  think  the  criticism  justified.  As 
used,  we  can  perceive  no  difference  between  a  pnvjMjrfdde  pre- 
sumption and  a  legal  presumption.  In  this  regard,  as  well  as  in 
respect  to  the  degree  of  care  required  of  a  common  carrier  towards 
a  passenger,  and  the  condition  of  things  which  will  exonerate  it 
from  liability  for  an  injury  occasioned  to  a  passenger  resulting  from 
a  defective  track  or  bridge,  the  instructions  stated  the  law  to  the 
jury  with  commendable  accuracy  and  precision. 

The  rule  that  there  may  be  decrees  in  negligence  has  lon^  ago 
RuLBASTocoM-  hccu  dlscardcd  in  this  State,  and  when  it  issaid  tliat 
an  occurrence  came  about  through  the  slight  negligence 
or  gross  negligence  of  another,  it  is,  in  either  case, 
nothing  more  than  saying  that  such  person  was  negligent ;  and  so 
when  tlie  court  told  the  jury  that  if  the  injury  was  occasioned 
through  the  slightest  neglect  of  the  railroad  company,  against  which 
human  prudence  and  foresight  mi^ht  have  guarded,  it  would  be 
held  liable,  it  was  equivalent  to  saying  that  if  the  appellant,  by  the 
exercise  of  prudence  and  foresight,  might  have  discovered  the  de- 
fective condition  of  its  brid£i^e,  then  the  neglect  to  exercise  such 
?rudence  and  foresight,  resulting  in  injury,  would  render  it  liable, 
'he  addition  of  the  word  "  human"  to  the  prudence  and  foresight 
required  neither  added  to  nor  detracted  from  the  degree  of  care 
required." 

The  degree  of  diligence  which  the  law  requires  of  railroad  com- 
panies in  keeping  their  ti*ack,  bridges,  culverts,  and  cars  in  a  safe 
condition  is  expressed  in  a  variety  of  terms  in  the  books ;  but,  after 
a  careful  examination  of  the  adjudged  cases,  we  have  been  able  to 
discover  none  in  which  a  rule  less  exacting  than  that  laid  down  by 
the  court  in  this  case  was  announced,  ui  the  maintenance  of  its 
track  and  bridges  in  a  secure  condition,  the  highest  degree  of 
practical  diligence  and  care  is  required  on  the  grounds  of  public 
policy.  Considering  that  vast  numbers  of  human  beings  are  daily 
committing  thepiselves  to  the  care  and  fidelity  of  railroad  compa- 
nies, which  for  an  adequate  reward  engage  to  transport  them  with 
great  speed  from  point  to  point,  any  negligence  in  the  maintenance 
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of  their  tracks  and  bridges  in  snch  condition  of  safety  as  practical 
skill  and  sagacity  have  attained  to,  and  applied  genenJfy  to  tiie 
subject,  shomd  not  be  tolerated. 

W  hile  this  rule  does  not  reqaire  that  common  carriers  shotdd 
insnre  the  safety  of  passengers,  nor  involve  such  an  imaginary  or 
speculative  degree  of  skill  or  care  as  the  human  mind  might  con- 
ceive of  or  invent,  so  as  to  insure  the  safety  of  tracks  and  structures 
beyond  all  peradventure,  it  does,  nevertheless,  require  that  the 
highest  degree  of  practical  care  and  skill  consistent  with  the  known, 
usual,  and  approved  appliances  for  that  purpose  should  be  used 
and  properly  maintained. 

A  fair  consideration  of  all  the  instructions  given  by  the  court 
are  within  this  rule,  which  is  approved,  among  many  others,  by 
the  foDowing  authorities :  Taylor  v.  Grand  Trunk  Ry.  Co.,  48  N.  H. 
304,  and  the  numerous  cases  there  cited  and  commented  upon; 
Toledo,  etc.,  R.  E.  Co.  v.  Conroy,  68  111.  560;  Railroad  Co.  v. 
Aspell,  23  Pa.  St.  147;  Meier  v.  Pennsylvania  R.  R.  Co.,  64 
Pa.  St.  225;  Galena,  etc.,  R.  R.  Co.  v.  Yarwood,  15  111.  468; 
2  Borer  on  Raihroads,  955,  956, 1086,  1088,  and  authorities  there 
cited. 

Most  of  the  instructions  which  were  asked  by  the  appellant  and 
refused  by  the  court  were  intended  to  modify  the  rule  of  diligence 
as  required  in  the  instructions  given  by  the  court,  and  concerning 
these  nothing  need  be  added  to  what  has  already  been  said  on  that 
subject. 

The  fourth  instruction  asked  by  the  appellant,  and  refused  by 
the  court,  was,  in  substance : 

That  if  the  jury  should  find  from  the  evidence  that  the  accident 
was  caused  by  the  breaking  of  any  particular  rod  in  the  bridge 
which  had  in  it  an  original  internal  defect,  and  that  iHTsiurAL  db- 
said  rod,  being  necessary  for  the  support  of  the  bridge,  »wjwwiiaiDOB. 
broke,  and  that  the  breaking  of  said  rod  occasioned  the  fall  of  the 
bridge  and  train,  and  if  the  rod  and  bridge  had  had  sufficient  tests  to 
justify  the  company  in  relying  upon  its  safety,  and  the  defect  in 
the  rod  was  not  discoverable  by  reason  of  its  position  in  the  rod,  or 
in  the  iron  shoe  or  wood  in  which  it  was  concealed,  then  the  plain- 
tiff could  not  recover. 

We  think  all  that  is  relevant  to  the  case  in  the  foregoing  in- 
struction was  comprehended  in  the  instructions  given  by  the  court. 
Part  of  it  relates  to  the  degree  of  vigilance  and  care  to  be  exercised 
by  the  company  in  the  construction  and  maintenance  of  the  bridge, 
which  was  covered  by  the  instructions  given  by  the  court.  That 
part  of  the  instruction  which  proposes  the  theory  that  the  bridge 
may  have  fallen  on  account  of  the  breaking  of  one  defective  rod  is 
negatived  by  an  answer  of  the  jury  to  one  of  the  appellant's  inter- 
ro^tories,  in  which  the  jury  say,  in  substance,  that  the  fall  of  the 
bridge  was  not  caused  by  the  breaking  of  one  single  rod.    By  this 
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answer  it  is  shown  that  the  f ailare  to  give  the  inetractioD  worked 
110  detriment  to  the  appellant ;  moreover,  as  we  find  no  evidence 
tending  to  prove  that  this  bridge  fell  by  the  breaking  of  one  partic- 
iilar  rod,  or  that  anv  properly  constructed  railroad  bridge  would 
be  liable  to  fall  by  the  breaking  of  any  one  particular  rod,  we  are 
not  prepared  to  say,  as  a  matter  of  law,  that  a  railroad  bridge  so 
constructed  as  to  depend  for  its  safety  on  the  integritir  of  any  one 
rod  would  be  such  a  bridge  as,  in  the  exercise  of  the  degree  of 
diligence  required,  a  railroad  company  would  be  warranted  in 
erecting  or  continuing  in  use. 

Substantially,  this  instruction  asked  the  court  to  say,  as  a  matter 
of  law,  that  if  the  fall  of  the  bridge  resulted  from  the  breaking  of 
any  one  rod  which  had  in  it  an  undiscoverable  defect,  if  such  rod 
had  been  sufficiently  tested  to  justify  the  company  in  relying  upon 
it,  then  it  was  not  responsible. 

We  find  in  the  i*ecord  no  evidence  that  a  bridge  so  oonstmcted 
would  be  suitable  for  the  important  purpose  for  which  this  bri^ 
was  intended ;  and  if  we  were  obliged  to  pronounce  upon  the 
subject  as  a  matter  of  law,  without  evidence  to  the  contrary,  we 
would  say  that  a  railroad  bridge  designed  to  carry  passenger  trains 
over  an  important  river,  so  constructed  as  that  the  givin^-way  of 
one  single  rod  would  precipitate  it,  with  its  train-load  of  human 
beings,  into  the  depths  below,  was  not  constructed  with  due  care 
and  skill.  We  do  not  say  that  a  railroad  bridge  so  constructed 
would  not  be  sufficient,  as  a  matter  of  law.  It  may  be  that  engi- 
neering skill,  as  practically  applied  to  the  construction  of  railroad 
bridges,  has  discovered  nothing  better.  What  we  do  say  is  that 
until  proof  is  made  of  this,  we  cannot  say,  as  the  instruction  in 
question  seems  to  propose,  that  a  bridge  so  constructed  and  used 
is  sufficient  for  the  purpose  it  was  intended  to  subserve.  We  think 
there  was  no  error  in  refusing  the  appellant's  instructions. 

The  last  point  made  by  counsel  for  appellant  is  that  the  court 
committed  error  in  pemiittinff  the  appellee  to  introduce  evidence 
in  rebuttal  showing  the  condition  of  the  bridge  and  abutments 
some  time  before  and  at  the  time  of  the  injury. 

As  the  appellant  had  introduced  evidence  as  part  of  its  defence 
tending  to  show  that  the  abutments  and  bridge  were  in  proper 
condition  at  and  shortly  before  the  injury,  we  tliink  the  evidence 
introduced  in  rebuttal  was  competent,  and  that  it  was  not  neces- 
sarily a  part  of  plaintiffs  original  case.  It  is  ti-ue,  the  appellee 
introduced  some  evidence  as  part  of  his  original  case  tending  to 
show  the  imperfect  and  unsafe  condition  of  the  bridge,  but  this  did 
not  preclude  him  from  introducing  evidence  tending  to  rebut  the 
appellant's  evidence  on  particular  points,  which  tended  to  show 
that  the  bridge  and  abutments  were  safe. 

We  are  impressed  with  the  conviction,  after  reading  the  evidence 
in  the  case,  that,  considering  the  extent  of  the  injuries  actually  suf- 
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fered  by  the  appellee^  the  damages  were  excessive;  but  this  was  a 
matter  pecnliarly  within  the  province  of  the  jury,  and,  as  we  find 
no  error^  the  i^cord,  the  jnd^ent  is  affirmed. 


Texas  and  St.  Louis  R.  "R.  Co. 

V. 

Suggs. 

(62  Texas  BeporU,  828.) 

In  a  rait  by  a  passenger  against  a  railroad  company  to  recover  damages  for 
penonal  injuries,  a  charge  which  declares  that  it  is  the  duty  of  those  operat- 
ing trains  to  inspect  the  same  is  not  erroneous  when  the  damage  sustained 
is  alleged  to  have  been  caused  by  negligence  of  the  company  in  failing  to 
furnish  safe  cars  for  travelllDg  purposes. 

The  fact  that  the  car  within  a  short  distance  was  twice  derailed  showed 
prima^ade  negligence  on  the  part  of  the  carrier  in  permitting  such  car  to  be 
used  for  carrying  passengers ;  and  in  case  such  evidence  was  not,  in  the  opin- 
ion of  tiie  jury,  reoutted,  a  verdict  for  damages  in  favor  of  a  person  injured 
thereby  should  stand. 

If  physicians  disamed  as  to  the  nature  of  the  injuries  sustained  by  plain- 
tiff, this  would  not  oe  sufficient  to  set  aside  the  verdict  on  the  ground  that 
the  evidence  does  not  show  that  he  suffered  any  physical  injury,  when  they 
all  agn^d  as  to  his  physical  suffering. 

Appeal  from  Titns.     Tried  below  before  the  Hon.  B.  T.  Estes. 

I.  T.  Sq^s,  the  appellee,  brought  this  suit  against  the  Texas  & 
St.  Louis  K-  R.  Co.,  for  damages  to  him  caused  by  the  over- 
taming  of  the  passenger  car  in  which  he  was  travelling.  He 
daim^  to  have  been  seriously  injured ;  that  his  head  was  cut,  his 
body  crushed  and  some  of  his  ribs  broken,  besides  having  severe 
internal  injuries.  He  alleged  that  he  was  confined  to  his  bed  for 
two  months,  and  that  he  was  damaged  in  his  not  being  able  to  at- 
tend to  business  affairs.    He  also  sued  for  exemplary  damages. 

The  railway  company  answered  by  general  aemurrer,  specially 
excepted  to  the  claim  for  exemplary  damages,  and  specially  an- 
swered by  setting  up  the  fact  that  the  accident  was  inevitable,  and 
caused  by  no  lacK  oi  care  on  the  part  of  the  defendant  company. 
Appellee  obtained  a  judgment  for  $1250. 

Memdon  dk  Cain  for  appellant. 

W.  P.  McLeom  for  appellee. 

Statton,  J. — It  is  urged  that  the  court  erred  in  giving  the  fol- 
lowing charge :  "  The  defendant,  in  order  to  provide  duty  as  to  bm< 
for  the  safety  of  their  passengers,  are  bound  to  employ  ▼iSS'^AiiD'w- 
competent  agents  and  employees  to  run  their  trains  and  Kr& 

Srepare  the  same,  and  sucn  agents  must  exercise  constant  care  and 
iligence  in  keeping  their  trains  and  roadway  in  order ;  and  unless 
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the  evidence  shows  that  the  agents  of  defendant  having  charge  of 
the  train  upon  which  the  plaintiff  was  a  passenger,  and  whose  duty 
it  was  to  inspect  the  same,  performed  their  respective  dnties  and 
exercised  sncn  diligence  as  a  very  careful  man  would  exercise  in 
his  own  aflEairs,  then  the  defendant  would  be  liable  for  snch  actual 
damages  as  the  evidence  shows  resulted  from  the  injuries  eosr 
tained,"  etc 

Other  parts  of  the  char^  stated  the  duties  and  liabilities  of  the 
respective  pai*ties  very  fully  and  fairly. 

The  charge  complained  of  is  objected  to  on  the  ground  that  it 
assumes  that  it  was  the  duty  of  tlie  persons  running  the  train  to 
inspect  it. 

If  this  be  true,  it  certainljr  gave  to  the  jury  a  correct  rule  of  lav, 
unless  it  be  true  that  a  carrier  of  passengers  by  rail,  who  causes  its 
cars  to  be  inspected  at  certain  places  on  its  line  by  persons  who 
are  employed  for  that  express  purpose,  thereby  uses  all  the  care 
which  the  law  imposes  on  it  for  the  safety  of  passengers,  and  re- 
lieves those  engaged  in  operating  trains  from  the  duty  of  examin- 
ing their  trains  in  any  respect  between  re^lar  inspection  stations. 

It  is  peculiarly  the  duty  of  those  operating  trains  between  such 
points  to  examine  and  watch  the  trains  in  tneir  charge,  that  they 
may  detect  and  repair  any  defect  likely  to  imperil  passengers;  and 
for  their  failure  to  do  so,  in  so  far  as  they  can  by  tne  exercise  of  a 
high  degree  of  care,  their  employers  are  responsible  if  damage  to  a 
passenger  result. 

The  facts  of  this  case  illustrate  the  wisdom  of  the  rule  which 
exacts  such  care. 

The  passeng^er  coach  which  was  off  the  track  from  which  it  is 
claimed  the  injury  to  appellee  resulted  was  inspected  at  Texarkana, 
DKBAxunnT  A8  but  wnen  it  reached  the  tank  at  Mt.  Pleasant  this  same 
]vct'»  c2S  OB  <2^  l^^t  the  track.  There  seems  to  have  been  no  r^- 
TBACK.  2j^j.    car-inspector  there.    That  car  was  again  put  on 

the  track.  The  fact  that  it  had  left  the  track  would  indicate  that 
either  the  car  or  track  was  not  in  good  order,  for  cars  do  not  or- 
dinarily leave  the  track  if  they  are;  under  such  circumstances,  was 
it  not  the  duty  of  those  persons  in  charge  of  the  train  to  examine 
and  know  what  caused  tne  derailment  t  or  might  tiiej  say,  "  This 
car  was  inspected  at  Texarkana,  and  thereby  my  employer  has 
exercised,  through  another  agent,  all  the  care  whidi  the  law  exacts 
of  him." 

Such  a  rule  as  that  contended  for  by  appellant  would  relieve  car- 
riers by  rail,  practically,  from  the  duty,  tnrough  proper  agents,  of 
exercising,  at  all  times  and  in  all  places,  that  degree  of  care  with- 
out which  there  is  no  safety  to  passengers. 

It  was  urged  that  there  was  no  evidence  that  the  injury  of  which 
the  appellee  complains  resulted  from  any  neglect  of  the  railway 
company,  or  that  either  the  car  or  track  was  defective. 
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The  evideiiod  shows  that  the  car  left  the  track  at  the  tank  at  Mt. 
Pleasant,  and  that  without  being  in  any  way  repaired  it  was  placed 
on  the  track  again,  and  that  after  running  a  short  distance  it  was 
derailed  again  and  turned  over. 

Afterwards,  by  another  train,  it  was  taken  up  and  taken  to  Tyler, 
and  when  inspected  there  it  was  found  to  be  broken ;  but  in  refer- 
ence to  these  breaks  witnesses  for  appellant  gave  it  as  their  opin- 
ions that  they  would  not  a£Eect  the  safety  of  the  car.  They,  how- 
ever, described  the  injuries,  and  it  was  for  the  jury  to  pass  on  their 
probable  effect,  under  all  the  evidence.  The  same  witnesses  stated 
that  the  injuries  to  the  car  of  which  they  spoke,  and  of  which  they 
knew  nothing  except  from  an  inspection  of  the  car  after  it  i*eached 
Tyler,  occurred  when  the  car  left  the  track.  Their  statements 
Wei's  matter  of  opinion,  but  if  it  be  conceded  that  their  opinions 
were  correct  as  to  the  cause  of  the  injuries  to  the  car,  then,  did  the 
breaks  occur  when  the  car  left  the  tank  or  at  time  the  car  was 
overturned  ? 

The  witnesses  did  not  profess  to,  and  in  the  nature  of  things, 
they  not  being  present,  could  not,  testify  as  to  this  matter.  If  the 
breaks  occurred  when  the  car  left  the  track  the  first  time,  it  was 
for  the  jury  to  determine  whether  it  was  negligence  to  put  it  on 
the  tracK  again,  and  also  to  determine,  from  the  description  given 
by  the  witnesses  of  the  breaks,  whether  they  were  such  as  were 
likely  to  render  the  car  unsafe. 

There  was  also  evidence  tending  to  show  that  after  the  car  left 
the  rails  it  ran  a  considerable  distance  before  it  turned  over. 
Whether  it  mi^ht,  by  the  exercise  of  due  care,  have  been  stopped 
before  it  turned  over,  and  the  injury  thereby  averted,  was  a  matter 
for  the  consideration  of  the  jury.  The  fact  that  the  same  car, 
within  a  distance  of  seven  or  eight  miles,  had  twice  left  the  track 
was  one  which  the  jury  might  consider,  and  if,  in  the  opinion  of 
the  jury,  the  evidence  ofEered  for  the  appellant  was  not  sufBdent 
to  rebut  such  evidence  of  negligence  as  that  fact  afforded,  then 
there  is  no  rule  of  law  which  would  authorize  this  court  to  set 
their  finding  in  this  respect  aside.  Ed^erton  v.  N.  Y.  &  H.  K.  R. 
Co.,  39  K  Y.  229 ;  McMahon  v.  Davidson,  12  Minn.  358  ;  Shear- 
man &  Bedfield  on  Negligence,  280. 

It  is  urged  that  there  was  no  evidence  to  show  that  the  appellee 
suffered  any  serious  injury.  The  evidence  of  the  appellee  himself, 
and  of  his  family,  tends  to  show  that  he  was  seriously  injured.  His 
attending  physician  gave  it  as  his  opinion  that  some  oi  the  appel- 
lee's ribs  were  fractured,  and  detailed  the  facts  on  which  he  based 
his  opinion.  He  also  stated  that  the  lungs  of  his  patient  were 
affected  by  the  injury,  that  he  occasionally  spit  blood,  and  that  he 
suffered  intensely. 

Another  physician  testified  to  the  bruise  of  the  side  of  the  ap- 
pellee, but  was  of  the  opinion  that  there  was  no  fracture.     Other 
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physicians,  from  an  examination  of  the  appellee,  were  of  the  opin- 
ion that  some  of  the  ribs  were  fractured,  bnt  they  disagreed  among 
themselves  as  to  the  real  cause  of  the  Buffering  of  the  appellee, 
which  none  of  them  denied. 

There  was  ample  evidence  to  sustain  the  verdict  in  this  respect, 
and  that  there  may  have  been  some  conflict  fumiahes  no  reason 
for  setting  the  verdict  aside. 

The  judgment  is  affirmed. 

Affirmecf. 


Derailment  Evidence  of  Negligencei — ^It  is  well  settled  that  wbeie  a  pu- 
senger  is  injured  by  a  train  running  oB.  the  track,  the  law  raiaea,  prma/ade, 
a  presumption  of  negligence  on  the  part  of  the  railway  company.  Clere- 
land,  etc.,  R.  R.  Co.  «.  Newell,  8  Am.  &  Eng.  R.  R.  Ca8.483;  Pittsburg,  etc, 
R.  R.  Co.  9.  Williams,  8  Am.  &  Eng.  R.  R.  Gas.  457 ;  George  «.  St  Louis,  etc 
R.  R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.  294;  Carpen  c.  London,  etc.,  Ry.  Co^  5 
Q..B.  749:  Zemp  v.  Wilmington,  et-c.,  R.  R.Co.,  9  Rich  (S.  C.  L.)  84;  Solli- 
\an  V.  Philadelphia,  etc.,  R  R.  Co.,  80  Pa.  St.  284;  Balto.  &  Ohio  RR  Co. 
f>.  Noell,  82  Grat.  (Va.)  894 ;  Balto.  &  Ohio  R.  R.  Co. «.  Wightman's  Adm'r., 
29  Grat.  (Va.)  481;  Peoria,  etc.,  R  R  Co.  v,  Reynolds,  88  111.  418;  s.  c,  21 
Am.  R  R  Reports,  824;  Stevens  v.  E.  &  N.  A.  Ry.,  66  Me.  74;  Denver,  etc., 
R  R.  Co.  f>.  Woodward,  4  Colo.  1;  Bird  v.  G.  N.  Ry.  Co.,  4  Hurlstonc  & 
Norman  (Exchq.),  842;  Flannery  v.  Waterford,  etc.,  Ry.  Co.,  11  Irish  Repts. 
(C.  L.)  80;  Little  Rock,  etc.,  R  R  Co.  t».  Miles,  18  Am.  &  Eng.  R  R  Gts.  10. 

Inspection  of  CarSt — A  railroad  company  is  under  obligation  to  exercise 
reasonable  care  and  diligence  in  furnishing  and  maintaining  safe  and  fit  can 
for  trains  on  its  road.  Within  the  scope  of  this  duty  it  is  bound  to  use  res- 
sonable  care  in  the  employment  of  careful  and  competc^pt  inspectors  of  cars, 
and  the  means  of  repairing  defects  of  in  those  to  be  used  in  its  trains.  Lit- 
tle Miami  R.  R  Co.  v.  Pitzpatrick,  17  Am.  &  Eng.  R.  R  Cas.  578.  Where 
such  inspection  has  been  properly  made  and  the  car-wheels  thoroughly  tested 
within  reasonable  time  by  skilful  men,  the  company  is  not  liable.  Toledo, 
etc.,  R  R  Co.  V.  Beggs,  85  111.  80;  Readhead  «.  Midland  Ry.  Co.,L.  R,  2Q. 
B.  412.     But  see  dissenting  opinion  by  Blackburn,  J.    lb.,  L.  R,  4  Q.  B. 379. 

A  carrier  owes  the  same  duty  to  passengers  as  to  inspection,  etc.,  of  cars 
received  from  another  railroad  company  and  run  over  its  own  line  by  it  as  it 
owes  them  in  respect  to  its  own  cars.  Itichardson  v,  Gt.  Eastern  Ry.  Co.,  L. 
R,  10  C.  P.  486. 


PrrTSBTTBGH,  OmcmNATi  AND  St.  Louis  K.  B.  Co. 

V. 

Spencer  et  oZ. 

(98  Indiana  B^p&rU,  186.) 

A  complaint  by  a  passenger  of  a  railroad  company  against  a  different  rail- 
road company,  for  an  injury  resulting  from  a  collision  hX  a  crossing  caused  by 
the  careless  backinc^  of  a  train  of  the  latter  into  the  car  occupied  by  the 
plaintiff  is  good  without  averring  t)iat  the  company  carrying  the  plaintiff 
was  without  fault. 
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In  sach  case  the  passenger  is  entitled  to  recover  damages,  even  thoagh  the 
company  that  has  undertaken  to  carry  him  has  been  guilty  of  negligence. 

In  such  case  a  special  verdict  which  finds  that  the  injury  resulted  from  the 
fact  that  the  defendant  backed  a  car  against  the  car  occupied  by  the  defend- 
ant, whereby  the  latter  car  was  upset  and  the  plain  tin  injured,  *^by  the 
carelessness,  negligence,  and  fault  of  the  defendant,''  without  finding  any 
facts  from  which  the  court  can  deduce  negligence  as  a  conclusion  of  law,  is 
bad,  and  a  venire  de  novo  should  be  awarded. 

Where  the  facts  and  inferences  therefrom  are  not  disputed,  the  question  of 
negligence  is  one  of  law ;  but  where  the  facts  are  disputed,  the  question  is 
one  of  mixed  law  and  fact,  to  be  submitted  to  the  jury  under  instructions 
from  the  court. 

A  special  verdict  should  find  facts  only,  and  not  conclusions  of  law,  and 
then  the  court  applies  the  law  thereto. 

From  the  White  Circuit  Court. 

jr.  O.  Boss  and  G.  E,  Ross  for  appellant. 

J?.  Gregory  for  appelleee. 

Elliott,  C.  J. — The  complaint  seeks  the  recovery  of  damages 
for  injuries  received  by  Lilla  E.  Spencer. 

The  only  objection  urged  to  the  complaint  which  is  not  founded 
upon  a  misconception  of  its  language  is  that  it  is  bad,  liakutt  of 
because  there  is  no  allegation  that  the  negligence  of  the  oioooLLmxoM. 
railroad  company  on  wiiose  train  Mrs.  Spencer  was  a  passenger  did 
not  contribute  to  the  injury,  and  this  objection  is  not  well  founded. 
A  passenger  who  is  himself  without  fault  is  entitled  to  recover  for 
injuries  inflicted,  through  the  negligence  of  another  railroad  com 
panv  in  running  into  the  train  of  the  company  that  has  undertaken  to 
can^y  him,  even  though  the  latter  company  has  been  guilty  of  negli- 
gence.  The  authorities  are  full  and  satisfactory  upon  thispoint.  Town 
of  Albion  -w.  Hetrick,  90  Ind.  545 ;  Kobinson  u  New  York  Central, 
etc.,  R.  R.  Co.,  66  N.  Y.  11 ;  Chapman  v.  New  Haven  R.  R.  Co., 
19  N.  Y.  341 ;  Barrett  -y.  Third  Avenue  R.  R.  Co.,  45  N.  Y.  628 ; 
Wylde  v.  Northern  R.  R.  Co.,  53  N.  Y.  156 ;  Bennett  v.  New  Jer- 
sey, etc.,  Co.,  7  Yroom,  225  ;  Danville,  etc.,  Co.  v.  Stewart,  2  Met. 
(Ky.)  life ;  Steamer  New  Philadelphia,  1  Black,  62 ;  Thompson, 
Carriers,  284. 

The  verdict  in  this  case  was  a  special  one,  and  all  that  is  stated 
in  it  upon  the  subject  of  the  appellant's  negligence  is  contained  in 
the  specification  which  reads  thus :  ^^  We,  the  jury,  find  that  on  the 
10th  day  of  December,  1881,  Lilla  E.  Spencer  was  a  passenger  on 
a  train  of  the  Indianapolis  &  Chicago  Air  Line  R.  R.  Co., 
and  that  the  road  of  said  company  passes  through  White  County, 
Indiana,  and  crosses  the  railroad  track  of  the  Pittsburgh.  Cin- 
cinnati &  St.  Louis  R.  R.  Co.,  the  defendant  herein,  at  right  angles, 
in  the  town  of   Monticello ;  that  while  said  Air  Line  train  was 

?assing  over  and  across  said  crossing  the  train  of  said  Pittsburgh, 
Hncinnati  &  St.  Louis  R.  R.  Co.  backed  down  upon  the  car  in 
which  said  Lilla  E.  Spencer  was  sitting  as  a  passenger,  and  upset 
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said  car,  injuring  her ;  tliat  there  was  no  fault  on  the  part  of  Lilla 
E.  Spencer,  nor  on  the  part  of  the  Indianapolis  &  Chicago  Air 
Line  Co.,  but  that  said  car  of  the  Air  Line  Co.  was  upset,  and  the 
injuries  to  said  Lilla  E.  Spencer  caused  bj  the  carelessness,  negli- 
gence, and  fault  of  the  deiendant," 

"  The  design  of  a  special  verdict,"  said  the  court  in  Goldsby  v. 
specialtshdict  Robertson,  1  Blackf .  246,  "  is  to  exhibit  the  facts  of  die 
DI8CU8MCD.  ^j^g^  jjj  gj^^jj  ^  manner  that  the  court  can  decide  accord- 
ing to  law,  and  relieve  the  jury  from  the  necessity  of  deciding  le- 
gal questions  on  which  they  may  have  doubts."  In  a  text- book  of 
excellent  standing  it  is  said  :  ''  A  special  verdict  whidi  does  not 
find  the  material  facts  in  detail  cannot  be  supported  as  such ;  it 
must  be  set  aside,  and  a  new  trial  awarded."  3  Graham  &  Water- 
man, New  Trials,  1418.  There  are  many  cases  in  our  reports  sus- 
taining this  doctrine.  Dixon  v.  Duke,  85  Ind.  434 ;  Vinton  «. 
Baldwin,  95  Ind.  433.  The  code  declares  that  "a  special  verdict 
is  that  by  which  tlie  jury  find  the  facts  only,  leaving  judgment 
thereon  to  the  court."  Sec.  545  R.  S.  1881.  Facts  only  are  to  be 
found,  and  not  matters  of  law.  All  the  facts  essential  to  a  rea)v- 
cry  must  be  found,  and  mere  conclusions  of  law  are  disregarded. 
Dixon  V.  Duke,  supra  ;  2  Tidd  Pr.  897,  auth.  n. 

The  question  in  this  case  is  whether  the  special  verdict  does  find 

backiko  dito  ^1^6  facts  so  that  the  court  can  declare  the  law,  for  if  it 
AHOTHBE  TRADi  ^j^^  jjqj.  j^  jg  ^^^^^     fjj^  facts,  SO  far  as  the  controlling 
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issue  of  negligence  or  no  negligence  is  concerned,  and 
the  only  facts,  stated  in  tlie  verdict,  are,  that  the  train  of  the  ap- 
pellant was  backed  down  upon  the  car  of  the  Air  Line  Co., 
and  that  the  car  was  passing  over  the  crossing  of  the  two  roads.  If 
it  can  be  decided  as  matter  of  law  that  the  bai*e  fact  of  backing 
into  another  train  constitutes  negligence,  then  the  verdict  may  be 
sustained,  but  we  are  satisfied  that  this  cannot  be  held.  It  may  be 
perfectly  proper  to  back  a  train,  and  from  that  fact  alone  negli- 
gence cannot  oe  declared  to  exist  as  matter  of  law.  Nor  from  the 
fact  that  a  collision  occurred  can  negligence  be  adjudged  to  exiBt, 
for  a  collision  may  occur  through  the  tort  of  a  stranger,  through 
unavoidable  accident,  or  from  some  cause  for  which  the  carrier  is 
not  answerable.  One  whose  right  to  a  recovery  depends  on  negli- 
gence must  secure  a  special  verdict  stating  facts  which  the  court  in 
pronouncing  the  law  can  declare  to  constitute  negligence.  The  jury 
nave  nothing  at  all  to  do  with  the  law  in  cases  where  they  return  a 
special  verdict,  but  they  must  state  the  facts  so  fully  that  the  court 
can,  in  a  case  like  this,  declare  that  the  law  is  that  such  fact«  con- 
stitute actionable  negligence.  It  is  not  sufficient  to  state  facts  not 
in  themselves  constituting  negligence,  and  then  by  an  epithet  or 
conclusion  of  law  characterize  them  as  negligent,  but  the  facts  must 
be  so  stated  as  to  afford  the  court  grounds  for  adjudging  that  the 
law  is  that  they  do  constitute  negligence.     Suppose  t£at  an  action 
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is  brought  for  iniuries  received  by  a  collision  on  a  highway  cross- 
ing, woald  a  verdict  be  good  which  simply  found  that  the  railway 
train  backed  into  the  wagon  ?  Or,  suppose  the  collision  to  be  be- 
tween two  wagons  at  the  crossing  of  two  highways,  would  it  be 
sufficient  to  find  that  the  defendant  backed  into  the  plaintiffs  wag- 
on! Again,  suppose  the  verdict  in  a  case  against  a  municipal  cor- 
poration to  fina  that  there  was  an  excavation  in  a  public  street, 
would  that  finding  be  enough  to  authorize  the  court  to  declare  as 
matter  of  law  that  there  was  negligence  ?  It  seems  quite  clear  that 
in  all  these  cases  the  verdict  would  be  insufficient,  and  in  principle 
they  are  the  same  as  the  case  in  hand.  Upon  principle  and  author- 
ity no  special  verdict  can  be  good  in  a  case  where  negligence  is  the 
material  issue,  without  stating  such  facts  as  in  law  constitute  negli- 
gence. 
Conclnsions  of  law  in  a  special  verdict  are  without  force,  and  a 

feneral  statement  that  an  act  was  negligently  done  is  comclusiohs  of 
ut  a  conclusion  of  law.    The  facts  showing  how  the  ™i>ict.*^^'^ 
act  was  done  are  essential,  for  without  them  tiie  court  cannot  ascer- 
tain or  pronounce  the  law.    All  the  authorities  a^ree  that  the  law 
is  exclusively  for  the  court  in  cases  where  special  verdicts  are  re- 
turned, but  if  it  be  held  that  a  general  statement  of  negligence  is 
good,  then  nothing  at  all  is  left  to  the  court,  for  the  jury  have  de- 
termined both  the  law  and  the  facts.     To  allow  this  would  be  to 
permit  the  jury  to  usurp  the  functions  of  the  court  and  decide  the 
whole  case.     In  that  event  the  court  would  be  without  power  and 
without  functions,  an  J  this  surely  cannot  be  the  law.   If  the  jury's 
decision,  stated  in  general  terms,  that  an  act  is  negligent,  is  suf- 
ficient, then  what  need  for  ^  court  ?     All  that  would  be  necessary, 
if  that  were  the  law,  would  be  to  take  a  special  verdict  embodying 
the  jury's  opinion.    Something  is  to  be  done  by  the  court  in  every 
case  of  a  special  verdict,  and  that  something  is  to  declare  the  law 
upon  the  facts  found ;  but  if  we  hold  that  the  jury's  general  state- 
ment that  an  act  was  negligent  is  sufficient,  we  affirm  the  converse 
of  this,  because,  by  so  holding,  we  declare  that  the  verdict  of  the 
jury  settles  everything,  the  law  as  well  as  the  facts,  leaving  the 
St  nothing  to  io  exSpt  make  the  mere  formal  entry  of  fndg- 
ment. 

We  understand  it  to  be  a  fixed  principle  that  the  court  does  rule 
upon  all  questions  of  negligence.  If  it  were  otherwise  there  would 
be  DO  element  of  law  in  sudi  a  case ;  everything  would  katurb  of 
be  pare  matter  of  fact,  nothing  would  be  matter  of  hSSSScb.  ^ 
law.  It  would  be  strange  indeed  if  in  anv  case  a  judgment  could 
be  had  without  the  application  of  rules  of  law,  and  in  all  civil  cases 
the  law  comes  from  the  court.  It  has  been  said  scores  and  scores 
of  times  that  negligence  is  generally  a  mixed  question  of  law  and 
/act,  and  it  has  also  been  often  said  that  where  the  facts  are  undis- 
pnted,  and  the  inferences  to  be  drawn  from  them  unequivocal,  it 
21  A.  &  E.  R  Cas.— 81 
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may  be  a  question  of  law.  Ghgg  v.  Vetter,  41  Ind.  22S,  Tid€  au- 
thorities p.  254;  Bellefontaine  K  R.  Co.  v.  Hunter,  33  Ind.  335; 
Ohio,  etc.,  R.  R.  Co.  v.  Collam,  73  Ind.  261 ;  b.  c.,  5  Am.  &  Eng. 
R.  R  Cas.  554;  Pittsburgh,  etc.,  R  R  Co.  v.  WiUiams,  74  Ind. 
462 ;  Louisville,  etc.,  R.  R.  Co.  v.  Richardson,  66  Ind.  43 ;  Binf ord 
T,  Johnston,  82  Ind.  426 ;  Woodruff,  etc,  Co.  v.  Diebl^  84  Ind. 
474 ;  s.  C-,  9  Am.  &  Eng.  R  R  Cas.  294 ;  Purcell  v.  English,  86 
Ind.  34;  Catawissa  R.  R.  Co.  v.  Armstrong,  62  Pa^  St  282;  Lake 
Shore,  etc.,  R.  R.  v.  Miller,  25  Mich.  274.  If  it  be  true,  as  unde- 
niably it  is,  that  the  question  is  always  either  one  of  law  or  one  of 
mixed  law  and  fact,  tnen  it  must  be  true  that  in  all  cases  the  conrt 
must  pronounce  the  law.  In  the  case  of  a  special  verdict  it  is  odIv 
possible  to  do  this  by  acting  upon  the  facts  stated  in  the  verdict 

Where  a  general  verdict  is  sought,  the  court  instructs  the  jury 
as  to  the  law  of  negligence,  and  thus  pronounces  the  law  of  tbe 
case ;  but  in  cases  where  a  special  verdict  is  asked,  the  law  is  pro- 
nounced, not  in  instructions  to  the  jury,  but  upon  the  facts  stated 
by  the  jury.  If  the  jury  for  themselves  state  the  law,  then  the 
court  is  a  mere  passive  spectator,  at  most  a  mere  moderator.  In 
general  verdicts  the  law  enters  as  a  factor,  because  the  jury  are  re^ 
quired  to  decide  the  case  ^'  according  to  the  law  and  the  evidence  f 
but  in  special  verdicts  they  simply  state  the  facts.  It  is  clear  tliat 
unless  all  the  material  facts  are  stated  in  the  special  verdict,  the  court 
cannot  declare  the  law,  and  the  result  is  that  the  law  is  not  declared 
at  all,  or  is  declared  by  the  jury. 

We  have  said  that  when  the  facts  are  found  the  legal  character 
wmw  ^cn  and  consequences  are  matters  of  law  for  the  court,  and 
JroT.'^'TaMu  we  now  give  our  authority  for  this  statement  In  a 
TioH  FOR  COURT,  reccnt  work  it  is  said :  "  And  though  negli^nce  w  gen- 
erally a  mixed  question  of  law  and  of  fact,  yet  when  the  fact  £roni 
the  existence  of  which  it  is  claimed  that  tne  negligence  flows,  is 
found  by  the  jury  to  be  true,  then  its  legal  character  and  the  conse- 
quences flowing  therefrom  become  a  matter  of  law  for  the  conrt.^ 
2  Rorer  on  Rauroads,  1030.  Many  cases  are  cited  in  support  of 
this  proposition,  and  our  own  cases  lay  down  this  mie. 

In  the  case  of  Bellefontaine  R.  W.  Co.  v.  Hunter,  33  Ind.  335, 
it  was  said :  '^  But  while  negligence  is,  in  general,  a  mixed  issue  of 
law  and  fact,  yet  it  is  equally  true  that  when  the  fact  which  it  is 
claimed  constitutes  negligence  is  found,  its  legal  character  and  con- 
sequences become  a  matter  of  law."  In  Woodruff,  etc,  Co.  v. 
Diehl,  84  Ind.  474 ;  s.  c,  9  Am.  &  Eng.  R.  R.  Cas.  294,  Howk,  J, 
said  :  "  In  the  case  at  bar,  the  facts  were  very  fully  found  by  the 
court,  and  the  necessary  inference  therefrom  of  the  appellant's 
negligence  was  so  plain  and  certain  that  the  court  was  authorized^ 
we  think,  to  state  such  negligence  as  a  conclusion  of  law." 

Tlie  question  came  even  more  directly  before  the  court  in  Toledo, 
etc.,  R.  R.  Co.  V.  Goddard,  25  Ind.  185,  where  the  followiog 
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interrogatories  were  submitted  to  the  jury  and  the  foUowing  an- 
swers returned: 

"  *  Was  not  the  defendant  guilty  of  negligence  in  placing  the 
freight  car  on  the  side-track,  on  the  street,  thereby  obstracting  same!' 
To  which  the  jury  answered  'yes.' 

"  *  Was  not  the  defendant  guilty  of  negligence  in  not  placing 
some  visible  signal  at  or  near  the  southwest  corner  of  the  wood* 
shed,  to  indicate  the  approach  of  the  backing  train,  to  prevent  col- 
lision ?'     To  which  the  jury  answered  '  yes.'°' 

The  court  said:  '^ These  interrogatories,  we  think,  should  not 
have  been  submitted  to  the  jury.  The  answers  to  them  do  not 
constitute  a  special  verdict  under  the  statute.  They  were  probably 
intended  to  be  submitted  under  the  last  clause  of  section  336  of 
the  Code,  2  G.  &  H.  205,  which  provides  that  the  court, '  in  all 
cases  when  requested  by  either  party,  shall  instruct  the  jury,  if  they 
render  a  general  verdict,  to  find  specially  upon  particular  questions 
of  fact,  to  be  be  stated  in  writing,  which  special  finding  is  to  be 
recorded  with  the  verdict.  These  interrogatories  do  not  conform 
to  the  statute.  They  do  not  ask  the  jury  to  find  upon  any  particular 
questions  of  fact ;  they  simply  assume  that  certain  facts  existed,  and 
ask  the  jury  if  they  do  not  constitute  negligence. 

"  The  question  of  negligence  is  ordinarily  a  mixed  one  of  law  and 
fact ;  but  when  the  facts  are  found,  then  their,  legal  consequences 
constitute  purely  a  question  of  law  for  the  court,  and  not  for  the 
jniT.  If  the  jury  had  been  asked  to  find  specially  whether  the 
de^ndant  had  placed  a  freight  car  on  the  side-track  on  the  street, 
thereby  obstructing  the  same ;  and  whether  the  company  had  placed 
a  visible  signal  at  or  near  the  southwest  comer  of  the  wooa-shed, 
to  indicate  the  approach  of  the  backing  train,  to  prevent  collision, 
and  the  jury  had  answered  the  first  in  the  affirmative  and  the  second 
in  the  negative,  these  would  have  been  facts  specially  found  by  the 
jury,  and  then  it  would  have  devolved  upon  the  court  to  determine, 
as  a  question  of  law,  whether  the  facts  so  found  by  the  jury  con- 
stituted such  negligence  as  to  make  the  defendant  liable  for  the  in- 
jury complained  oi." 

If  we  extract  from  the  special  verdict  the  conclusions  of  law  there 
remains  nothing  from  which  it  can  be  concluded  as  matter  of  law 
that  there  was  actionable  negligence.  There  is  no  fact  stated  which 
will  anthorize  the  court  to  m&e  the  conclusion  which  the  jury,  by 
usurping  the  functions  of  the  court,  arrived  at ;  on  the  contrary,  the 
act  aone,  for  aught  that  appears,  might  have  been  done  without 
culpable  negligence. 

It  is  one  of  the  oldest  principles  of  the  law  that  it  is  of  the  very 
essence  of  a  special  verdict  that  it  state  all  of  the  material  b„^„^^^^ 
facte,  and  that  the  court  will  supply  nothing  by  intend-  Mun^n  all 
ment.     2  Tidd  Pr.  897,  auth.  n. ;  Seward  v.  Jackson,  8  '^™*^'^*^ 
Cowen,  406;  Hill  v.  Covell,  1  N^.  T.  522;  Langley  v.  Warner,  8 
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N.  T.  327 ;  Eisemann  v.  Swan,  6  Bosw.  616 ;  Hallett  v.  Jenks,  1 
Cainee  Cas.  43  ;  Thayer  v.  Society,  etc.,  20  Pa.  St.  60 ;  Enhlman 
V.  Medlinka,  29  Texas,  385.  The  code  has  not  changed  the  rale 
upon  this  subject.  Williams  v.  "Willis,  7  Abbott  Pr.  90 ;  Eisemann 
V.  Swan,  mpra. 

It  is  important  that  a  special  verdict  should  state  the  material 
facts  in  detail  for  still  anotner  reason  than  those  already  stated,  and 
that  reason  is,  that  where  a  special  verdict  is  retni^ned  no  interrog- 
atories can  be  propounded  to  the  jury.     If,  therefore,  the  party 
cannot  get  the  facts  fully  on  the  record  by  a  special  verdict  he 
cannot  get  them  at  all,  and  the  result  would  be  a  denial  of  an  im- 
portant right.     In  the  present  case  there  are  no  more  facts  in  the 
special  verdict  than  would  be  implicitly  contained  in  a  general 
verdict,  for  every  general  verdict  in  a  case  of  negligence  passes  upon 
and  implicitly  embodies  a  decision  of  that  question.     It  it  be  true 
that  the  general  verdict  implicitly  contains  a  conclusion  on  this  ques- 
tion, then  it  must  be  true  that  a  special  verdict  which  does  no  more 
than  give  expression  to  that  conclusion  is  in  legal  effect  only  ajen- 
eral  verdict,  and  surely  no  special  verdict  can  be  good  which,  in  effect, 
is  nothing  more  than  a  general  verdict.    In  a  general  verdict  the 
jury  take  the  law  as  declared  by  the  court  and  apply  it  to  the  facts 
and  state  their  conclusion  upon  the  law  and  the  evidence  in  a  general 
way;  while  in  a  special  verdict  they  consider  only  the  facts,  leaving 
the  law  wholly  and  exclusively  to  the  court.     If  it  be  said  that  in  a 
general  verdict  the  jury  do  not  pass  upon  the  law  as  contained  in 
tne  instructions  of  the  court,  then  it  must  be  held,  in  order  to  be 
consistent,  that  instructing  the  jury  is  a  meaningless  ceremony,  and 
the  oath  to  ^^  find  according  to  the  law  and  the  evidence"  an  empty 
form. 

There  may  possibly  be  cases  in  which  it  is  necessary  for  the  jury 
to  mt^e  an  mierence  from  the  facts  characterizing  the  act  as  neg- 
ligence, but  that  is  not  the  question  here.  The  question  here  is 
whether  if  the  act  done  is  in  itself  not  a  wrongful  or  negligent  one, 
it  is  sufficient  by  a  mere  conclusion  to  characterize  it  as  ne^ligeot 
without  stating  the  manner  in  which  it  was  performed,  or  Sie  cir- 
cumstances surrounding  its  performance.  The  naked  statement 
that  a  train  was  backed  down  upon  another  train  standing  upon  the 
crossing,  without  stating  how  it  was  done,  or  under  what  circum- 
stances it  was  done,  simply  informs  the  court  that  it  was  done. 
This  it  does  and  nothing  more ;  and  if  the  act  was  not  in  itself 
negligent,  or  if  there  are  no  facts  stated  as  to  the  manner  of 
its  performance,  there  is  absolutely  nothing  upon  which  the  court 
can  base  a  legal  conclusion.  An  act  may  or  may  not  be  negli- 
gent ;  whether  it  is  so  or  not,  in  many  cases,  depends  npon  Uie 
circumstances  under  which  it  is  done,  as  is  well  illustrated  by  the 
case  of  Pittsburgh,  etc.,  B.  B.  Go.  v.  Evans,  53  Pa.  St.  250,  where 
it  was  said :  '^  Negligence  is  generally  a  mixed  question  of  law  and 
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fact,  and  what  renders  special  yerdicts  so  proper  in  these  railroad 
cases  is,  that  if  they  ascertain  all  the  material  facts,  the  undisputed 
as  well  as  the  disputed,  the  question  of  negligence  then  becomes 
exclusively  a  question  of  law,  and  may  be  dealt  with  accordingly." 
In  that  case  the  verdict  was  held  to  be  insufficient,  because,  al- 
though it  stated  ^^  that  plaintiff  passed  on  to  the  railroad  track, 
exercising  the  care  that  a  prudent  man  would  exercise  under  simi-' 
lar  circumstances,"  it  did  not  state  facts  enough  to  enable  the  court 
to  decide  that  he  was  not  guilty  of  contributory  negligence.  If  it 
were  conceded  that  the  jury  should  characterize  an  act  not  leading 
directly  to  the  inference  of  negligence  as  negligent,  still  it  would 
not  conflict  with  the  views  here  expressed  by  us,  for  what  we  decide 
is  that  where  an  act  is  not  in  itself  negligent  or  wrongful,  it  can- 
not, as  a  legal  conclusion,  be  adjudged  to  constitute  negligence 
where  there  are  no  facts  stated  showing  the  manner  in  which  it  was 
done,  or  the  circumstances  under  whicm  it  was  performed.  In  our 
opinion,  an  act  not  in  itself  wrongful  or  negligent  cannot,  in  the 
absence  of  facts  or  circumstances  giving  it  that  character,  be  de^ 
elared  to  constitute  actionable  negligence. 

Judgment  reversed,  with  instructions  to  sustain  appellant's  mo- 
tion for  a  vemre  de  novo. 

See  Phila.  &  R.  R.  Co.  v.  Boyer,  2  Am.  &  Eng.  R.  R  Gas.  180  and  note. 


Kbllow,  Adm'r, 
Osin'BAL  Iowa  B.  K.  Co. 

(Adwmce  Oase^  Iowa,    June  5,  1885.) 

Where  the  trial  court  has  noted  on  the  instructions  given  that  they  were 
excepted  to,  it  will  be  presumed  that  the  exceptions  were  taken  and  noted  on 
the  inatmctions  at  the  time  they  were  given. 

The  Central  Iowa  R.  R.  Co.  stopped  one  of  its  passenger  trains  at  Mason 
City  Junction,  and,  for  convenience  in  transferring  baggage,  the  baggage- 
car  'waa  stopped  in  front  of  the  baggage-room  of  the  depot,  so  that  the  rear 
poflBenger  car  was  left  standing  over  a  cross-track  of  the  Chicago,  Milwaukee, 
A  St.  Paul  R  R.  Co. ;  and  in  moving  certain  freight  cars  out  of  the  way  of 
an  engine  the  employees  of  the  latter  road  pushed  the  cars  on  the  cross- 
track,  and  some  of  them,  being  heavily  loaded,  broke  loose  and  ran  down  the 
oprade  into  the  passenger  car  of  the  Central,  threw  it  from  the  track,  turned 
It  over,  and  fatallv  injured  a  passenger  therein.  BiM^  that  the  Central  Co. 
'waa  guilty  of  negligence  and  liable  for  the  injury. 

In  determining  whether  a  cause  of  action  accrued  to  a  party  who  was 
fatally  injured  by  the  negligence  of  another,  the  test  is  whether  he  lived  after 
the  injury,  and  not  the  length  of  time  he  lived  thereafter. 

On  examination  of  the  evidence  and  findings  of  the  jury,  hMy  that  the 
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special  finding  that  the  position  occupied  by  the  passenger  when  injured 
was  not  shown  by  the  evidence  does  not  preclude  a  recovery  of  damages  for 
his  death,  and  the  order  granting  a  new  trial  is  affirmed. 

Appeal  from  Cerro  Gordo  circuit  coui-t 

Plaintiff's  intestate  was  killed  while  travelling  as  a  passenger  on 
one  of  defendant's  trains,  and  this  action  is  prosecuted  for  the  re- 
covery of  the  damages  sustained  by  his  estate  in  consequence  of  his 
death.  The  cause  was  tried  to  a  jury,  who  returned  a  verdict  for 
defendant.  Plaintiff  filed  a  motion  for  a  new  trial  in  which  he 
alleged  21  grounds  for  setting  aside  the  verdict.  This  motion  was 
sustained  ajs  to  one  of  the  grounds  alleged,  and  overruled  as  to  ail 
the  others.  Both  parties  appeal ;  defendant's  appeal  being  first 
perfected. 

S,  E,  J,  Boardmcm^  J.  H.  Blair  and  A,  C.  Daly  for  appelLmt 

J,  T,  Stoneman  and  H.  T,  Reed  for  appellee. 

Keed,  J. — The  accident  in  which  decedent  lost  his  life  occurred  at 
Majson  City  Junction  between  9  and  10  o'clock  on  the  evening  of  the 
twenty-first  of  June,  1881.  Defendant's  railroad  runs  north  and 
Facts.  Bouth,  and  at  the  place  where  the  accident  occurred  it 

crosses  the  main  line  of  the  Chicago,  Milwaukee  &  St.  Paul  R  R. 
This  latter  company  has  a  yard  situated  about  one-half  mile  west  of 
the  crossing,  and  a  branch  road  operated  by  it  and  known  as  die 
"Austin  branch,"  runs  in  a  northeasterly  direction  from  this 
yard,  crossing  defendant's  track  some  distance  north  of  the  point 
where  it  crosses  the  main  line  of  the  other  road.  On  the  east  side 
of  defendant's  road  there  is  a  track  called  the  "  Transfer  Track  " 
which  is  used  in  transferring  cars  from  one  road  to  the  other. 
This  track  connects  with  defendant's  road  at  a  point  about  80  feet 
north  of  the  crossing,  and  with  the  track  of  the  Austin  branch 
some  distance  northeast  of  the  point  whei'e  it  crosses  defendant's 
road. 

The  companies  used  a  common  depot,  which  is  situated  in  the 
angle  west  of  defendant's  track  and  north  of  the  main  line  of  the 
other  road.  The  train  in  which  plaintiff's  intestate  was  travelling 
came  from  the  south.  When  it  approached  the  station  it  was 
stopped  at  a  point  about  500  feet  sonth  of  the  crossing.  There 
was  no  train  due  at  that  hour  on  the  other  road,  and  none  was 
within  sight  or  hearing  of  defendant's  trainmen  at  the  time.  The 
three  rear  cars  of  defendant's  train  were  to  be  tmnsferred  to  the 
Chicago,  Milwaukee  &  St.  Paul  Co.  to  be  taken  by  it  to  St.  Panl, 
Minnesota,  on  the  Austin  Branch.  When  the  train  moved  up  to 
the  station  it  was  stopped  when  the  baggage-car  arrived  opposite 
the  door  of  the  baggage-room.  This  brought  the  front  platform 
of  the  rear  passenger  car  immediately  over  the  crossing.  Dece- 
dent entered  the  train  at  Marshalltown  and  rode  in  tliis  car.  He 
was  ticketed  to  a  point  on  the  Austin  Branch  between  Mason  City 


OOLLISIOK  AT  CROSSING — ^]O:0LiaKKOE.  487 

Junction  and  St.  Paul.  It  was  the  cuBtom  of  defendant  to  stop  its 
north-bonnd  trains  on  the  crossing,  as  was  done  at  the  time  in 
qaestion,  and  this  custom  was  known  to  the  employees  of  the  other 
company.  The  labor  of  transferring  baggage  and  express  matter 
to  and  from  the  train  was  more  conveniently  performed  when  the 
baggage  and  express  cai*  was  stopped  opposite  the  door  of  the  bag- 
gage-room in  the  depot,  and  the  transfer  of  cars  to  the  other  road 
was  facilitated  by  dropping  them  from  the  train  at  a  point  south 
of  the  switch  connecting  the  transfer  track  with  defendant's  track. 
The  trains  were  stopped  on  the  crossing  as  a  matter  of  convenience 
in  transacting  the  business  at  that  point,  but  there  was  no  absolute 
necessity  for  stopping  them  there. 

At  about  the  time  the  train  arrived  at  the  station  the  employees 
of  the  Chicago,  Milwaukee  &  St.  Paul  Co.  were  engaged  in  getting 
the  engine  which  was  to  haul  the  train  to  St.  Paul  out  of  the  yard 
west  of  the  crossing,  and  they  found  it  necessary,  in  order  to  per- 
mit the  passage  of  the  engine  on  the  track  of  the  Austin  Branch, 
to  move  a  number  of  cai*s  from  a  side  track  onto  the  main  track. 
There  is  a  sharp  down  grade  in  the  main  track  from  a  point  east 
of  the  yard  to  the  crossing.  A  portion  of  the  cars  were  pushed 
onto  this  grade,  and  five  of  them,  which  were  loaded,  parted  from 
the  others,  and  ran  down  the  grade  to  the  crossing,  striking  the 
passenger  car  in  defendant's  train,  which  stood  on  the  crossing, 
with  sufficient  force  to  throw  it  from  the  track  and  turn  it  over  on 
its  side  in  the  ditch.  The  train  had  been  at  the  station  about  four 
minutes  when  the  collision  occurred.  The  moving  cars  were  dis- 
covered by  an  employee  of  the  defendant  when  they  were  a  short 
distance  from  the  crossing,  and  he  made  an  effort  to  get  on  one  of 
them  for  the  purpose  of  applying  the  brakes,  but  finding  that  he 
would  not  be  able  to  accomplish  this  before  the  collision,  he  jumped 
off.  The  passenger  car  was  broken  up  to  some  extent  by  the  col- 
lision, and  the  deceased  was  found  under  a  portion  of  the  wreck. 
Life  was  not  yet  extinct  when  he  was  found,  but  he  died  before  he 
could  be  removed  from  the  wreck.  The  engineer  left  his  engine 
when  the  train  stopped,  aijd  had  not  returned  to  it  when  the  colli- 
sion occurred.  The  fireman,  however,  remained  on  the  engine,  but 
no  effort  was  made  to  move  the  ti*ain  after  the  cars  were  discovered 
approaching  the  crossing.  It  was  the  custom  of  each  of  the  com- 
panies to  stop  all  trains  at  about  400  feet  from  the  crossing,  and 
this  custom  of  each  company  was  known  to  the  employees  of  the 
other.  It  was  not  the  custom  to  send  out  flaxen  on  the  track  of 
the  other  road  when  a  train  was  stopped  on  the  crossing,  and  none 
was  sent  out  on  the  occasion  in  question. 

1.  The  circuit  court  gave  twenty-five  instructions  at  the  request 
of  the  defendant.  The  ground  upon  which  the  motion  for  a  new 
trial  was  sustained  was  that  the  court  erred  in  giving  these  instruc- 
tions.    While  some  of  these  instructions  correctly  express  the  law 
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of  the  eubiect  to  which  they  relate,  tlie  court  might  properly  have 
referred  them  as  a  whole.  Tlie  charge  given  by  the  Judge  on  his  , 
own  motion  covered  every  question  involved  in  the  case,  and 
clearly,  and  in  the  main  correctly,  stated  the  law  of  the  case ;  so 
that  there  was  no  occasion  for  giving  the  instructions  asked  by 
counsel.  Many  of  them  were  but  repetitions  in  other  fonns  of 
what  had  already  been  given  by  the  Judge.  Some  of  tbem,  while 
being  correct  in  the  abstract,  were  so  framed  as  to  be  well  calcu- 
lated to  mislead  the  jury;  and  others,  we  think,  are  positively 
erroneous.  One  of  them  is  in  the  following  language :  "As  aids 
to  assist  you  in  determining  whether  it  was  or  was  not  negligence 
for  the  railway  company  to  permit  its  train  to  stand  upon  the 
crossing,  you  may  consider  the  time ;  whether  any  train  was  dne 
stoppikq  train  upon  the  railroad  crossing  defendant's  railroad ;  the 
gJgcHAwrao**~  position  of  the  baggage-room  at  that  point,  and  the 
BAooAOB.  convenience  in  discharging  baggage  and  express  there; 

the  fact  of  the  connection  of  any  other  railroad,  and  its  Hkianner  of 
connecting  with  defendant's  train  ;  the  length  of  time  defendant's 
train  stood  upon  the  crossing ;  the  stopping  of  all  trains  upon  both 
roads  before  going  upon  the  crossing;  and  all  other  facts  and  cir- 
cumstances elicited  by  the  evidence." 

In  effect,  the  jury  are  told  by  this  instruction  that  in  determin- 
ing the  question  whether  defendant  was  guilty  of  negligence  in 
permitting  the  train  to  stand  upon  the  crossing  they  might  consider 
the  fact  that  the  baggage  and  express  matter  could  be  more  con- 
veniently discharged  at  that  point  than  at  the  one  at  which  it 
would  have  been  discharged  if  the  tmn  had  not  been  stopped  until 
all  of  the  cars  had  passed  c/ver  the  crossing.  This  is  clearly  wrong. 
The  duty  which  defendant  owed  its  passengers  was  to  so  manage 
the  train  as  that  they  would  not  be  exposed  to  any  danger  which 
human  foresight  and  care  could  apprenend  and  provide  against 
And  the  question  whether  it  was  an  act  of  negli^nce  to  stop  the 
train  upon  the  crossing  depends  entirely  upon  whether  the  passen- 
gers were  thereby  exposed  to  such  danger ;  and  in  determining 
that  question  it  is  manifest  that  the  fact  tnat,  by  stopping  the  train 
at  that  point,  the  baggage-car  was  placed  in  such  position,  with 
reference  to  the  baggage-room,  as  that  the  express  matter  and  bag- 
gage could  be  conveniently  handled,  is  entitled  to  no  consideration 
whatever.  It  has  no  tendency  to  prove  that  the  passengers  in  the 
car  were  exposed  to  such  danger  by  the  stopping  of  the  train  at 
that  point,  or  to  disprove  it. 

Another  instruction  given  at  defendant's  request  is  in  the  fol- 
lowing language  :  "  The  only  act  that  plaintiff  chai-ges  against  this 
defendant  is  that  it  permitted  its  train  to  stand  upon  the  railway 
crossing  at  Mason  City  Junction.  Tou  are  now  instructed  that 
even  though  you  find  this  defendant  did  permit  its  train  to  stand 
upon  the  railway  crossing,  and  that  while  so  standing  the  plaintiff 
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iras  injured  by  the  train  or  cars  of  another  company  running  into 
the  train  in  which  plaintiff  was,  this,  of  itself,  is  not  negligence ; 
and  upon  the  mere  showing  of  this,  without  more,  the  plaintiff  is 
not  entitled  to  recover."  This  instruction  assumes  that  the  only 
act  of  negligence  complained  of  by  plaintiff  was  the  stopping  of 
the  train  on  which  the  deceased  was  travelling  upon  the  crossing. 
But  it  is  alleged  in  the  petition,  not  only  that  the  train  rxthmiho  wild 
was  negligentlv  stopped  upon  the  crossing,  but  that  the  "^""• 
cars  of  the  other  company  were,  throu^  defendant's  negligence, 
allowed  to  run  into  ana  collide  with  defendant's  train ;  and  there 
was  evidence  tending  to  prove  that  irregular  trains — that  is,  trains 
that  were  not  run  upon  any  regular  schedule  time — frequently 
passed  upon  the  other  road,  and  that  the  couplings  of  heavy  ireight 
trains  were  liable  to  break,  and  cars  by  that  means  escape  irom  the 
control  of  the  trainmen,  and  that  a  train  standing  upon  a  crossing 
was  always  in  some  danger  of  being  run  into  by  such  trains  or  by 
cars  which  had  broken  loose  from  freight  trains. 

There  was  also  evidence  tending  to  prove  that  if  a  flagman  had 
been  sent  a  short  distance  west  of  the  crossing  he  might,  oy  climb- 
ing upon  the  cars  which  collided  with  the  train,  and  applying  the 
brakes,  have  stopped  them  before  they  reached  the  crossing. 
Plaintiff  had  the  right,  under  the  pleadings  and  evidence,  to  have 
the  jury  pass  upon  the  question  whether  defendant  was  negligent 
in  omitting  to  take  proper  iprecaution  to  protect  the  train  while  it 
stood  upon  the  crossing,  from  dangers  of  the  character  of  that 
which  occasioned  the  injury  complained  of.  The  instruction, 
however,  told  them  that  the  only  act  of  negligence  which  was 
charged  against  defendant  was  that  it  permitted  its  train  to  stand 
upon  the  crossing.  It  is  clearly  erroneous.  Objections  are  urged 
to  other  instructions,  but  we  do  not  deem  it  necessary  to  consider 
them. 

2.  It  is  insisted  that  there  is  no  evidence  in  the  record  that  the 
inBtructions  were  excepted  to  by  plaintiff  at  the  proper  rtcqrd  oj  d- 
time.  It  is  conceded  that  the  following  words, "  Given,  mSSnoSSi  ™" 
€xc.  by  plaintiff,"  or  other  words  equivalent  to  them,  are  indorsed 
in  the  handwriting  of  the  circuit  judge  on  the  margin  of  each  of 
the  instructions  given  at  defendant's  request.  The  point  urged  by 
appellant  is  that  it  does  not  appear  when  these  indorsements  were 
made.  It  is  true,  doubtless,  tliat  plaintiff  was  not  entitled  to  a  new 
trial  on  the  ground  th^t  the  instractions  were  erroneous,  unless  he 
took  exceptions  to  them,  either  when  they  were  given,  or  within 
three  days  after  the  verdict  was  returned.  Code,  §§  2787,  2789, 
and  subd.  8  of  §  2837.  The  circuit  court,  it  will  be  borne  in  mind, 
sustained  the  motion  on  the  single  ground  that  it  had  erred  in 
giving  these  instractions.  It  was  the  duty  of  the  court,  before 
making  the  order,  to  ascertain  whether  the  exceptions  had  been 
taken  m  proper  time.    As  the  indorsements  were  made  by  the 
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indge,  he  knew,  of  conrBe,  whether  they  were  made  at  the  time  the 
iDstrnctions  were  given,  or  Bubeeqaent  to  that ;  and,  in  the  abseDce 
of  any  showing  to  the  contrary,  we  will  presume  that  they  were 
taken  and  noted  on  the  instructions  at  the  time  they  were  given. 
3.  In  addition  to  the  general  verdict,  the  jury  answered  certain 
interrogatories  which  the  court,  at  defendant's  request,  submitted 
to  them.  Among  these  were  the  following :  ^'  Had  defendant  any 
warning  or  knowledge  of  the  coming  of  the  Milwaukee  can^ 
sufficient  to  have  escaped?''  ^^ Could  this  defendant  reasonably 
luiLWAT  COM-  have  expected  or  anticipated,  under  the  circumstances* 

FAinr'B  DUTY  TO     . ,       ,  ^  . . ,  /^  '  .  ,        ,  ,  j  ' 

FA88KN0KR  EX-  that  somc  cars  without  any  one  m  control  would  run 
2l?caS**^"'  down  upon  the  crossing  as  they  did?"  The  jury 
answered  these  questions  in  the  negative,  and  defendant  contends 
that  these  findings  determine  that  it  was  not  guilty  of  such  negli- 
gence in  the  transaction  as  to  render  it  liable  for  the  injury  com- 
plained of.  That  the  first  finding  determines  that  it  wafi  not  n^li- 
gent  in  failing  to  remove  the  train  from  the  crossing  after  the 
danger  was  discovered  is  certainly  true.  '  The  other  finding  is  to 
the  effect  that  defendant  could  not  reasonably  have  anticipated, 
under  the  circumstances,  that  the  other  companv  would  permit  its 
cars  to  run  down  to  the  crossin^and  come  in  collision  witli  its  train 
standing  upon  the  crossing.  Defendant's  position  is  that  it  was 
bound  to  anticipate  and  make  provision  against  such  dangers  only 
as  might  reasonablv  be  expected  to  arise  under  the  circumstances, 
and  that  as  the  injnrv  complained  of  was  occasioned  by  the  hap- 
pening of  an  event  which  could  not  reasonably  have  been  expecteu 
to  happen  under  the  circumstances,  it  was  not  negligent  in  failing 
to  make  provision  against  it.  This  claim  is  based  upon  the  idea 
that  the  carrier  is  bound  to  exercise  only  reasonable  or  ordinary 
diligence  and  care  for  the  safety  of  his  passenger.  But  this  is  not 
the  extent  of  his  duty.  He  is  bound  to  the  most  exact  care  and 
diligence  in  all  the  arrangements  for  the  safety  of  the  passen^r. 
He  IS  bound  to  make  reasonable  provision  against  any  dan^r  whicli 
human  foresight  can  anticipate.  It  is  his  duty  to  provide  for  the 
safety  of  the  passenger  ^'  as  far  as  human  foresight  and  care  wiil 
go."  This  is  the  rule  on  the  subject  as  recognized  by  the  former 
adjudications  of  this  court.  Sales  v.  Western  Stage  Co.,  4  Iowa, 
64t  ;  Frink  v.  Coe,  4  Greene,  666 ;  Bonce  v.  Dubuque  SL  Ry.  Co., 
63  Iowa,  278 ;  s,  c,  6  K  W.  Rep.  177.  See,  also,  McElroy  v. 
Nashua  &  L.  R.  Corp.,  4  Cush.  400 ;  Eaton^v.  Boston  &  L.  R  Co., 
11  Allen,  600;  Christie  v.  Griggs,  2  Camp.  79;  Hutch.  Carr. 
§§  498,  504. 

As  a  matter  of  convenience  in  the  transaction  of  its  business  at  the 
trjur  sTOPPnio  station,  defendant  stopped  its  train  upon  the  crossing, 
oif  cBO0flnra.  ^^^  ke^t  it  Standing  thei'e  while  the  transfer  of  ba^age 
was  being  made.  While  standing  there  it  was  liable  to  be  run 
into  by  the  trains  or  cars  of  the  other  road.    A  collision  might  be 
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occasioned  either  by  the  negligence  of  the  employees  of  tlie  other 
company,  or  by  unavoidable  accident  in  the  operation  of  its  trains. 
As  aefendant  chose  to  place  its  train  in  that  position,  it  was  under 
obligation  to  make  provision  for  the  protection  of  the  passengers 
on  its  train  against  the  dangers  incident  to  the  situation.  It  may 
be  that  defendant  could  not  "reasonably  have  anticipated"  that 
the  employees  of  the  other  company  would  be  negligent,  or  that  an 
accident  would  happen  which  might  cause  an  injui-y  to  its  train 
while  in  that  position.  Still,  if,  according  to  human  experience 
and  observation,  an  injury  similar  to  the  one  in  question  was  liable 
to  occur  to  a  train  in  that  situation,  it  was  bound  to  make  reason- 
able provision  against  the  danger.  The  special  finding  by  the  jury^ 
therefore,  does  not  necessarily  determine  that  defendant  is  not 
liable  for  the  injury. 

4.  Another  position  urged  by  appellant  is  that  the  proximate 
caase  of  the  injury  was  the  act  of  the  employees  of  the  Chicago, 
Milwaukee  &  St.  Paul  Cpmpany  in  permitting  the  cars  coixwiow  wot 
wliich  came  in  collision  with  the  train  to  escaipe  from  other  oonpAirr 
their  control  and  run  down  the  grade  to  the  crossing ;  causs. 
and  that  conceding  that  its  act  in  permitting  the  train  to  stand  on 
the  crossing,  without  taking  any  precaution  against  the  danger^ 
was  negligent,  still,  as  that  was  not  the  immediate  cause  of  the 
injury,  but  was  entirely  independent  of  the  act  which  did  cause 
it,  it  is  not  liable  therefor.  But  this  claim,  we  think,  misconceives 
the  real  ground  upon  which  the  carrier  is  held  liable  for  an  injury 
sustained  by  the  passenger.     The  duty  of  the  carrier  to  make 

E revision  for  the  safety  of  the  passenger  grows  out  of  the  conti-act 
etween  the  parties;  and  if  he  fails,  even  through  negli^nce,  to 
perform  that  duty  and  the  passenger  suffers  an  injury  m  conse- 
quence of  such  failure,  the  carrier  is  held  liable  therefor,  on  the 
ground  that  his  negligence  constitutes  a  breach  of  his  undertaking. 
It  may  be  conceded,  then,  that  the  injury  would  not  have  occurred 
but  for  the  act  of  the  employees  of  the  other  company  in  pushing 
the  loaded  cars  upon  the  grade  and  permitting  them  to  escape 
from  their  control,  and  that  this  was  tne  immediate  cause  of  the 
injnry.  But  it  is  equally  certain  that  the  collision  would  not  have 
happened  if  defendant  had  not  kept  its  train  standing  upon  the 
croesing ;  and,  as  we  have  seen,  the  evidence  tends  to  prove  that  if 
it  had  taken  precaution  against  a  danger  which  might  have  been 
apprehended,  the  collision  might  have  been  prevented.  If  defen- 
dant, by  stopping  the  train  upon  the  crossing,  exposed  the  pas- 
senger to  a  danger  which  might  have  been  anticipated,  and  at  the 
same  time  neglected  to  take  any  precautions  to  protect  him  there- 
from, it  thereby  violated  its  undertaking  with  him;  and  if  he  suffered 
the  injury  in  consequence  of  this  violation  by  defendant  of  its 
contract,  it  is  liable  therefor,  even  tliough  the  immediate  ftause  of 
the  injury  was  the  wrongful  or  negligent  act  of  another.    The 
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principle  contended  for  by  defendant  would  govern  in  a  case  where 
one  has  been  injured  by  the  independent  acts  of  two  wrong-doerB 
neither  of  whom  owed  him  any  special  duty.     But  it  has  no  ap- 

Elication  where  the  act  of  one  of  the  wrong-doers  constitutes  a 
reach  of  contract.  This  distinction  is  clarly  recognized  by  the 
following  cases:  Eaton  t?.  Boston  &  L.  B.  Co.,  11  Allen,  500; 
Cuddy  V.  Horn,  41  Amer.  Eep.  178 ;  Colegrove  v.  New  York,  etc, 
R.  R.  Co.,  20  N.  Y.  492 ;  Barrett  v.  Third  Ave.  R  B.  Co.,  45 
N.  Y.  628. 

5.  The  following  interrogatory  was  submitted  to  the  jury,  and 
was  answered  in  the  affiimative :  ^^  Was  the  death  of  the  deceased 
iifSTAiiTAirBOTTB  ^^  ^hat  Udturc  commonly  known  as  instant  deatiiT' 
oKATHDDiinD.  Counscl  for  defendant  contend  that  this  finding 
determines  that  the  death  of  Carter  was  instantaneous,  and  conse- 
quently, as  no  right  of  action  accrued  to  him  on  account  of  the 
injury,  none  survived  to  his  representatives.  The  position  is  that 
at  common  law  an  action  cannot  be  maintained  for  the  death  of  a 
human  being,  and  there  is  now  no  statute  in  force  in  this  state 
giving  a  remedy  for  such  injury ;  and  that  the  only  action  whidi 
can  be  maintained  by  the  representatives  of  a  decedent  on  account 
of  the  injuries  which  occasioned  his  death  is  on  the  right  of  action 
which  accrued  to  him  before  his  death,  and  which  survives  under 
the  provisions  of  section  2525  of  the  Code. 

We  do  not  find  it  necessary  to  determine  whether  this  position, 
that  the  statutes  of  the  State  give  no  remedy  for  the  death  of  ahn- 
AcnoN  FOB  ™^^  heing,  is  sound  or  not.  It  is  conceded  that  if  a 
DEATH.  cause  of  action  accrued  in  favor  of  Carter  for  the  injury 

which  caused  his  death,  it  survived,  and  may  be  maintained  by  his 
representatives.  And,  in  our  opinion,  the  special  finding  does  not 
determine  that  such  cause  of  action  did  not  accrue  to  him  before 
his  death.  The  finding  is  that  ^'  his  death  was  of  that  nature  com- 
monly known  as  instant  death.''  A  death  is  not  necessarily  instan- 
taneous in  fact  because  it  is  of  that  nature.  If  the  injury  which 
caused  the  death  is  necessarily  fatal,  and  death  results  in  few  mo- 
ments from  it,  it  would  no  doubt  be  commonly  called  an  instant 
death ;  but,  as  the  person  survived  the  injury  for  that  brief  period, 
it  cannot  be  said  that  the  death  was  instantaneous.  The  evidence 
shows  that  Carter  survived  the  injury  for  a  few  moments.  He 
was  not  found  for  some  time  after  the  collision  occurred,  but  life 
was  not  extinct  when  lie  was  found.  He  still  breathed,  although 
he  died  before  he  could  be  removed  from  the  wreck.  His  deaui, 
then,  was  not  simultaneous  with  the  injury  which  caused  it  It 
was  not,  in  fact,  instantaneous,  although  of  the  character  com- 
monly known  or  designated  as  instant  death.  Ashe  lived  after  the 
injury,  we  are  of  the  opinion  that  if  it  was  occasioned  by  the  negli- 
gence of  the  defendant,  a  cause  of  action  dierefor  accrued  in  his 
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favor*    It  can  make  no  difference,  we  think,  tliat  the  period  of 
time  between  the  injury  and  his  death  was  short. 

In  determining  whether  a  cause  of  action  accrued  to  him,  the 
test  is  whether  he  lived  after  the  injury,  and  not  the  length  of 
time  he  lived  thereafter.  If  he  survived  the  injury  but  for  a 
single  moment,  the  cause  of  action  accrued  to  him  as  certainly  as 
it  would  have  done  if  he  had  lived  for  a  month  or  a  year  thereaf- 
ter. This  view  is  sustained  by  the  following  authorities :  HoUen- 
bc^  V.  Berkshire  R.  R.  Co.,  9  Cush.  478 ;  IBancroft  v.  Boston  & 
W.  R.  Corp.,  11  Allen,  34 ;  Kennedy  v.  Standard  Sugar  Refinery, 
125  Mass.  90. 

6.  The  Jury  were  required  to  answer  the  following  interrog;a- 
tories :  "  W  here  was  the  deceased  when  the  collision  occurred, — in 
the  car,  on  the  car  platform,  or  upon  the  ground  ?"  "  Was  it  the 
part  of  a  prudent  person  to  occupy  the  position  he  [the  deceased] 
ocenpied  at  the  time  of  the  accident  ?''  The  answer  to  PoflmoK  of 
the  first  interrogatory  was:  "On  the  platform,  we  JSJtriSS^?' 
think ;"  and  to  the  second :  "  We  don't  know  the  posi-  "»"™c«- 
tion  he  occupied."  Counsel  for  defendant  contend  that,  as  the 
burden  was  on  plaintiff  to  show  affirmatively  that  the  intestate  was 
not  guilty  of  any  negligence  which  contributed  to  the  injury,  he  is 
not  entitled  unaer  these  findings  to  recover ;  and  consequently  a 
new  trial  should  not  have  been  awarded  him.  As  we  have  already 
seen,  certain  instructions,  given  by  the  court,  were  erroneous,  and 
as  the  general  verdict  was  undoubtedly  influenced  by  these  instruc- 
tions, plaintiff  is  entitled  to  a  new  trial,  unless  the  special  findings 
determine  definitely  that  he  is  not  entitled  to  recover.  If  the  jury 
liad  found  specially  that  the  decedent  was  guilty  of  negligence 
which  contrionted  to  the  injury,  defendant  would  undoubtedly 
have  been  entitled  to  judgment,  notwithstanding  the  erroneous 
instructions,  as  they  did  not  relate  to  that  question,  and  could  not 
have  misled  the  jury  as  to  it ;  or  if  they  had  found  that  plaintiff 
had  failed  to  prove  that  the  intestate  did  not,  by  any  want  of  care 
on  his  part,  contribute  to  the  injury,  perhaps  the  same  result  would 
follow,  as  the  burden  was  on  him  to  prove  the  absence  of  all  con- 
tributory negligence. 

We  think,  jiowever,  that  the  special  findings  in  question  do  not 
determine  either  that  Carter  was  guilty  of  contributory  negligence 
or  that  plaintiff  had  failed  to  prove  that  he  was  not  guilty  of  such 
negligence.  They  determine  simply  that  the  jury  was  left  in 
donbt  by  the  evidence  as  to  the  position  in  which  ne  was  at  the 
time  of  the  collision.  The  proof  was  that  he  was  found  under  the 
rear  trticks  of  the  car,  which  had  been  detached  from  the  body  of 
the  car  as  it  turned  over  on  its  side.  It  is  clear  that  he  must  nave 
been  either  on  the  rear  platform  or  on  the  ground  near  it  when  the 
collision  occurred,  but  tnere  is  no  evidence  as  to  when  he  went  out 
of  the  car.    He  may  have  been  in  the  exercise  of  reasonable  care 
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in  either  position.  The  reasonable  inference  from  the  circnm- 
stances  io,  either  that  while  in  the  car  he  learned  in  some  manner 
that  the  accident  was  about  to  occur,  and  attempted  to  escape  by 
the  rear  door  and  was  caught  in  the  wreck,  or  that  he  had  gone  ont 
of  the  car  for  some  purpose  before  the  collision,  and  was  standing 
either  on  the  platform  or  on  the  ground  near  it  at  the  time  it  oc- 
curred. If  the  former  is  the  case,  he  did  what  the  great  majority 
of  men  would  probably  have  done  under  like  circumstances.  Or 
if  he  had  gone  out  of  the  car  for  some  purpose  of  his  own  before 
the  collision  occurred,  the  fact  that  he  was  oni  the  platform  or  on 
the  ground  is  not  necessarily  evidence  of  negligence  on  his  part 
In  doing  so  he  did  simply  what  is  done  every  day  by  prudent  and 
careful  travellers  on  railroads.  The  danger  of  the  situation  was 
created,  not  by  the  act  which  he  was  doin^,  but  by  the  occurrence, 
of  a  circumstance  entirely  independent  of  that,  and  which  was  not 
to  be  anticipated  by  him  in  the  ordinary  course  of  events.  Whether 
it  was  an  act  of  negligence,  then,  for  him  to  be  on  the  platform  or 
on  the  ground  at  the  time  of  the  collision  depends  upon  whether 
he  knew,  or  in  the  exercise  of  ordinary  care  might  nave  known 
of  the  threatened  danger  in  time  to  have  avoided  the  injury ;  and 
this  will  be  a  question  for  the  jury  to  determine  from  all  me  cir- 
cumstances of  the  transaction. 

All  we  determine  is  that  the  special  finding  by  the  juiy,  that 
the  position  occupied  by  him  at  tne  time  of  the  collision  was  not 
shown  by  the  evidence,  does  not  necessarily  preclude  a  recovery  by 
plaintiff.  As  we  reach  the  conclusion  that  tne  circuit  court  rightly 
set  aside  the  verdict  and  granted  a  new  trial,  we  do  not  consider 
the  Questions  presented  on  plaintiffs  appeaL 

Affirmed. 


ELDBmOB 
V. 

Minneapolis  and  St.  Louis  B.  R.  Co. 

(82  Minneiota  BeporU,  258.) 

To  rebut  the  presumption  of  negligence  in  a  railroad  company  ariiiDg  from 
an  accident  by  which  tne  plain ti^  a  passenger  on  the  road,  was  injniedi  the 
defendant  offered  evidence  of  the  circumstances  of  the  accident,  the  cfamc- 
ter  and  actual  condition  of  the  cars,  roadbed,  and  track,  and  of  the  speed 
and  management  of  the  train,  and  also  evidence  of  expert  witnesses,  tenoiDg 
to  show  that  the  track  and  cars  were  well  built  and  in  good  condition,  and 
that  the  train  was  properly  managed,  ffeld,  to  make  a  case  for  the  joi^  upon 
the  question  whether  defendant  exercised  due  diligence  under  the  cucam- 
stances. 

The  granting  of  a  motion  for  a  new  trial  for  newly-discovoed  erideooe  is 
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largely  in  the  discretion  of  the  trial  court ;  and  where  such  discretion  appears 
to  have  been  fairly  exercised  in  determining  such  motion,  its  action  in  the 
premises  will  not  be  reversed. 

Action  brought  in  the  district  court  for  Waseca  county,  to  re- 
cover damages  for  personal  injuries  received  bj  plaintiff  while  a 
passenger  in  a  car  of  defendant  which  was  derailed.  At  the  trial 
before  Buckham,  J.,  and  a  jury,  the  defendant  had  a  verdict. 
Plainti£E  moved  for  a  new  trial  upon  the  following  grounds,  viz. : 
(1)  Newly  discovered  evidence ;  (2)  that  the  verdict  is  not  justified 
by  the  evidence ;  and  (3)  error  in  law  occurring  at  the  trial,  and  ap- 
peals from  an  order  denying  his  motion. 

Lewis  <&  Leslie  for  appefiant. 

CoUeeter  Bros,  for  respondent. 

YAin>£BBUBGH,  J. — It  must  be  admitted  that  the  burden  of  proof 
rested  upon  the  defendant  in  this  case  to  show  that  the  burdbt  of 
accident  by  which  plaintiflE  was  injured,  on  the  train  ™^'* 
upon  which  he  was  a  passenger,  was  not  caused  by  any  want  of 
care  or  foresight  on  defendant's  part.  Such  exonerating  evidence 
would  naturally  embrace,  as  defendant  insists  it  did  in  this  case, 
the  circumstances  of  the  accident,  the  management  of  the  train, 
and  also  the  condition  of  the  cars,  roadbed,  and  track  at  the  par- 
ticular place. 

Whether  or  not,  in  this  case,  there  was  sufScient  evidence  to 
support  the  finding  of  the  jury  in  defendant's  favor  is  the  princi- 
pal question  on  this  appeal.  The  charge  in  the  com-  faoib. 
plaint  is  that  while  plaintiff  was  such  passenger  the  defendant  so 
negligently  conducted,  in  the  operation  of  its  road  and  the  manage- 
ment of  the  train,  that  the  car  in  which  plaintiff  was  riding  was 
derailed  and  thrown  with  great  force  from  the  track  while  the  train 
was  running  at  a  high  rate  of  speed,  by  reason  of  which  he  was 
seriously  injured,  etc.  The  testimony  of  defendant's  witnesses 
tended  to  snow  that  the  roadbed,  track,  and  cars  were  in  good 
order  and  repair ;  that  the  ties,  rails,  and  fastenings  were  sound 
and  strong  and  of  good  materials ;  that  the  second  car  from  the 
engine  was  the  first  to  leave  the  track,  and  caused  the  derailment 
of  the  other  cars ;  that  at  the  point  where  it  so  left  the  track  the 
rails  remained  well  fastened  and  in  their  place  after  the  accident ; 
and  that,  upon  an  examination  made  by  the  conductor  and  engineer, 
who  were  competent  to  speak  from  experience,  it  did  not  appear 
that  the  accident  was  caused  by  any  breakage  or  defect  in  anything 
connected  with  the  cars  or  track.  The  evidence  also  shows  that 
the  en^ne  was  in  charge  of  a  skilful  and  competent  engineer ;  that 
the  tram  was  bein^  managed  in  the  usual  way,  and  was  being  run 
at  the  usual  rate  of  speed,  25  miles  an  hour,  which  was  considerably 
less  than  that  of  the  express  trains  on  the  same  road ;  and  that  the 
accident  occurred  just  after  the  engineer  had  slackened  the  train 
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for  a  crossing,  as  was  customary,  by  the  application  of  the  air 
brakes,  under  circumstances  whidi  seem  to  have  afforded  no  reason, 
able  grounds  for  apprehending  it.  The  conductor  testifi^  that 
DERAiLMmiTKvi.  trains  are  often  thrown  from  the  track  from  causes  that 
OENCK.  are  not  discoverable  upon  the  most  careful  examination. 

But  if  this  car  "  jumped "  the  track  in  consequence  of  "  slacken- 
ing," or  "  taking  up  the  slack."  in  the  train  at  the  particular  place 
in  the  road,  it  was  a  fact  for  tne  consideration  of  the  jury,  as,  also, 
whether  the  happening  of  the  accident  from  such  a  cause  was  con- 
sistent with  the  most  careful  practical  management  of  the  train. 
Howard  v.  St.  Paul,  M.  &  M.  K.  K.  Co.,  32  Minn.  214;  s.  c,  19 
Am.  &  Eng.  R.  R.  Cas.  283.  We  think  the  circumstances  of  the 
accident  and  of  the  management  of  the  train  were  sufScientlj 
shown  to  the  jury  to  entitle  them  to  judge  whether  the  train  was 
managed  with  due  care  and  skill,  under  the  rule  of  liabilitv  appli- 
cable to  a  carrier  in  such  cases,  and  we  must  presume  that  uus  rale 
was  correctly  given  to  the  lury,  though  the  charge  of  the  court  is 
not  made  part  of  the  record. 

Stress  is  laid  upon  the  fact  that  the  evidence  fails  to  disclose  the 
real  cause  of  the  accident ;  and  it  is  insisted  bv  the  plaintiff  that  it 
DiscLoeuM  OF  devolves  upon  the  defendant,  in  order  to  exonerate  itself 
itccTOOT™  ^'  from  the  charge  of  negligence,  and  to  show  that  it  ex- 
ercised the  highest  degree  of  care  consistent  with  the  practical 
operation  of  the  road,  to  disclose  specifically  to  the  jury  the  real 
cause  of  the  accident,  and  thus  make  it  appear  that  it  was  exempt 
from  responsibility.  This  question  relates  rather,  as  we  think,  to 
the  method  of  proof  by  which  the  result  is  to  be  reached.  The 
evidence,  as  spread  upon  the  record,  may  seem  stronger  or  weaker 
according  to  tne  circumstances  of  each  case.  Yet  where  it  reason- 
ably tends  to  establish  the  absence  of  such  responsibility  and  lia- 
bility on  the  part  of  the  carrier,  upon  all  the  points  in  issue,  it 
must  be  left  to  the  jury  to  weigh,  and  their  verdict  exonerating  the 
defendant,  if  fairly  reached,  must  be  presumed  to  include  a  finding 
of  the  real  cause  of  the  accident,  or,  if  inexplicable,  that  tlie  de- 
fendant was  nevertheless  exenipt  from  negligence  or  colpabiUty. 
Brehm  v.  Great  Western  Bv.  Co.,  34  Barb.  256,  271. 

The  conductor  testified  that  certain  other  railroads,  with  whidi 
TB8TIMOKTABTO  hc  was  famlHar,  were  "  first-class  roads,"  and  that  he 
cowDmoH    ow  QQj^oi^QYe^  ^.j^jg  ^gj^  ^]^  ^  "first-class"  road  ;  but  as  he 

was  particularly  interrogated  as  respects  the  condition  and  con- 
struction of  this  road,  what  he  said  in  reference  to  other  roads, 
which  was  received  under  objection,  though  immaterial,  was  harm- 
less. The  plaintiff  had  testined  that  the  train,  after  proceeding  for 
a  while  at  tne  rate  of  25  miles  an  hour,  started  up  faster,  and  at  the 
time  of  the  accident  was  running  at  a  much  higher  rate  of  speed. 
It  was  therefore  competent  for  defendant,  in  rebuttal,  to  prove  the 
actual  speed  of  the  train,  and  that  it  was  not  running  faster  than 
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the  usual  rate  of  speed,  which  was  25  miles  an  hour.  PlaintifPs 
objection  to  this*  evidence  was  therefore  rightly  overruled.  That 
the  engineer  slackened  the  train  at  the  crossing,  and  that  it  was 
usual  to  do  so,  tended  to  explain  to  the  jury  the  facts  as  to  the 
management  of  the  train  at  tne  time,  and  that  there  was  no  irregu- 
larity in  it,  and  was  properly  in  rebuttal  of  plaintifiPs  testimony  on 
the  subject 

As  to  the  newly  discovered  evidence,  it  doubtless  appeared  to  the 
trial  court  that  if  the  ties  and  track  were  actually  in  tne  condition 
sworn  to  by  the  witness  Brown,  reasonable  diligence  on  the  part  of 
the  plaintiff  would  have  enabled  him  to  have  discovered  witnesses 
to  prove  such  facts  upon  the  proper  inquiry ;  and,  in  view  of  the 
strong  couuter-aj£davits  introduced  on  the  motion  by  defendant, 
we  are  unable  to  see  that  there  was  any  abuse  of  discretion  by  the 
trial  court  in  refusing  a  new  trial  on  this  ground.  Peterson  v* 
Fanst,  30  Minn.  22. 

Order  affirmed. 

See  Texas,  eta,  S.  S.  Co.  v.  Suggs,  ante,  and  note. 


DouaHEBTT 

V, 

The  Missouri  B.  B.  Co. 

(81  Mutouri,  825.) 

In  an  action  for  damages  against  a  street  railway  by  a  passenger  for  an  in- 
jury received  in  consequence  of  a  sudden  jerk  of  the  car,  it  is  not  incumbent 
on  the  plaintifi  to  show  affirmatiyely  the  immediate  connection  between  the 
injury  and  the  misconduct  of  the  carrier,  it  appearing  that  the  car  was  un- 
der the  control  of  the  carrier  or  its  servant,  and  that  the  accident  was  such 
aa,  under  the  ordinary  course  of  things,  would  not  have  occurred  had  those 
'Who  had  the  mana^ment  of  the  car  used  proper  care. 

While  such  earner  of  passengers  is  not  an  insurer  of  their  safety,  it  is 
bound  to  use  due  care  and  vigilance,  so  as  to  safely  transport  them.  It  must 
allow  reasonable  time  for  them  to  enter  and  leave  its  vehicle  with  safety,  in 
the  exercise  of  ordinary  care,  and  should  also  allow  reasonable  time  for 
paasengera  to  enter  and  take  seats,  if  there  be  any,  or  reasonable  time  for 
them  to  seize  the  straps  furnished  for  passengers  when  standing;  and  while 
it  may  start  before  a  passenger  has  had  time  to  take  his  seat  or  to  secure  hia 
hold  on  the  strap,  it  must  exercise  the  utmost  care  when  thus  starting,  so  as 
not  to  jar  or  upset  him. 

Care  and  negligence  are  relative  terms,  and  the  degree  of  caution  required 
of  carrier  and  passenger  is  to  be  estimated,  in  a  measure,  by.  the  hazard  to 
life  and  limb ;  it  is  always  such  care  and  vigilance  as  a  prudent,  rational  person 
-would  exercise  under  l&e  circumstances. 

Ebbob  to  St  Louis  Court  of  Appeals. 
Affirmed. 


498  DOITGHERTY  V.  THB  KISSOUBI  R.  B.  CO. 

Dver^  Lee  <&  EUia  for  plaintiff  in  error. 

Mc  Comas  dk  McKeigham  for  defendant  in  error. 

Philips,  C. — This  is  an  action  to  recover  damages  for  personal 
injury.  After  the  requisite  preliminary  statements,  the  petition 
avers: 

^'  That  on  or  about  the  8th  day  of  April,  1877,  the  said  plaintif, 
FAcn.  for  a  certain  consideration  and  reward  agreed  to  be 

paid  bv  him  to  the  defendant,  was  a  passenger  on  one  of  the  said 
defendant's  cars  on  said  line  of  railroad,  and  was  exercising  reason- 
able care  and  diligence,  when  the  said  defendant,  its  agents^  8e^ 
vants,  and  employees,  disregarding  its  and  their  duty  to  the  plain- 
tiff as  such  passenger,  so  carelessly,  unskilfully,  and  negligently 
managed  and  operated  said  car  on  said  line  that  we  said 
plaintiff  was  suddenly  and  violently  thrown  down  and  against 
the  side  of  the  said  car,  and  his  left  hand  and  arm  thrown 
a^nst  and  through  one  of  the  windows  of  the  said  car,  whereby 
his  hand  was  cut,  bruised,  and  lacerated,  and  the  plaintiff  states 
that  as  the  result  of  said  carelessness,  negligence,  unskilful- 
ness,  and  injuries,  he  has  ever  since  been  hurt  and  sick,  and 
by  reason  thereof  suffered,  and  still  suffers,  great  pain  and  an- 
guish, and  on  account  thereof  has  been  compelled  to  have,  and 
has  had,  his  hand  and  a  portion  of  his  said  arm  amputated  and  cat 
of^  whereby  he  has  become  permanently  disabled,'^  etc  These  al- 
legations were  put  in  issue  by  the  answer. 

The  trial  was  had  before  a  jury.  At  the  conclusion  of  plaintiffs 
evidence  the  court  gave  an  instruction  in  the  nature  of  a  demuner 
to  the  evidence,  whereupon  the  plaintiff  took  a  nonsuit,  with  leave, 
eta  On  writ  of  error  to  the  court  of  appeals,  this  judgment  of  the 
circuit  court  was  reversed.  The  defenaant  has  brought  the  case 
here  on  writ  of  error  to  the  court  of  appeals. 

The  plaintiff's  evidence  showed,  substantially,  that  about  the  18th 
day  of  April,  1878,  he  and  one  McCreanr  approached  defendant's 
street-car  on  Olive  Street,  in  the  city  of  St.  Louis,  between  Fonrth 
and  Fifth  streets,  for  the  purpose  of  taking  passage  to  go  home. 
The  car  stopped  to  admit  tnem.  Plaintiff  boarded  it  a  little  in  ad- 
vance of  McCreary.  It  was  raining  at  the  time,  and  plaintiff  had  an 
umbrella  in  his  hand  which  he  closed  as  he  entered  the  car.  The 
seats  on  the  north  side  of  the  car  were  about  full ;  on  the  south 
side  there  was  one  lady  and  perhaps  another  passenger.  Plaintiff 
moved  rapidly  forwarcf,  about  half-way  the  length  of  the  car,  and 
was  just  in  the  act  of  turning  around  to  take  a  seat  on  the  south 
side,  when  the  car  started  forward  with  a  violent  jerk,  upsetting 
him.  He  dropped  the  umbrella  to  catch  the  strap,  but  tailed  to 
reach  it.  To  save  himself  he  caught  or  placed  his  left  hand  against 
the  window,  but  his  fall  was  so  violent  that  his  hand  crashed  through 
the  window  up  to  his  shoulder.     McCreary  helped  to  extricate  hifl 
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arm.  His  hand  was  badly  cut.  He  and  McCreary  then  left  the 
car  and  went  to  the  nearest  drag-store  and  had  his  hand  dressed. 
Physicians  attended  on  him.  His  hand  ^rew  worse  and  finally  had 
to  be  amputated  on  the  19th  of  July  following.  He  knew  from 
travelling  on  the  cars  that  straps  were  provided  lor  supporting  pas- 
sengers when  standing,  etc. 

McCreary  testified  that  he  had  reached  the  door  of  the  car  at  the 
time  of  the  sudden  start ;  that  the  jerk  was  unusual  and  so  violent 
that  it  threw  him  against  the  door-facing,  which  he  caught.  Nei- 
ther of  these  parties  saw  the  driver  or  the  horses,  and  only  judged 
that  they  started  the  car  from  the  movement  forward. 

One  tiarret,  who  had  been  a  street-car  conductor  and  driver  on 
this  road,  testified  as  to  the  manner  of  managing  and  starting  such 
cars.  The  cars  have  wheels  and  brakes.  The  brake  is  used  for  stop- 
ping and  starting  the  car  in  conjunction  with  the  horses  pulling  it. 
The  driver  is  supposed  to  hold  the  brake  until  the  car  is  started 
smoothly.  The  team  is  managed  by  reins,  which  the  driver  holds 
firmly  with  one  hand  and  the  brake  with  the  other.  That  by  care, 
etc,  the  driver  so  manages  the  team  and  the  brake  as  to  start  the 
car  smoothly.  Physicians  testified  as  to  the  treatment  of  plaintiff's 
wound,  and  the  character  of  the  injury,  etc. 

I.  The  opinion  of  the  court  of  app^Eds  in  this  case,  9  Mo.  App. 
478,  is  a  satisfactory  exposition  of  the  law  as  applied  to  the  facts 
in  evidence.  It  would  be  unnecessary  repetition  to  review  the  au- 
thorities discussed. 

Defendant's  counsel  insist  that  we  review  the  opinion,  because 
the  authorities  declare  that  the  injury  must  result  irom  the  negli- 
gence and  fault  of  the  defendant,  and  it  is  incumbent  on  pusuuFnoN 
the  plaintiff  to  show  aflBrmatively  the  immediate  con-*  ™JJ,  ^**?S 
nection  between  the  injury  and  the  misconduct  of  the  ^a«»o»o*m. 
carrier.  The  argument  is,  that  there  is  no  direct  proof  that  the 
sudden  movement  of  the  car  was  occasioned  by  any  act  of  the  driver 
or  team ;  that  from  aught  that  appears  the  motion  may  have  been 
produced  bv  some  other  agency.  Without  reviewing  the  authori- 
ties, the  following  proposition  is  clearly  deducible :  That  where  the 
veliicle  or  conveyance  is  shown  to  be  under  the  control  or  manage- 
ment of  the  carrier  or  his  servants,  '^  and  the  accident  is  such  as, 
nnder  an  ordinary  course  of  things,  does  not  happen,  if  those  who 
have  the  management  use  proper  care,"  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the  defendant,  that  the  ac- 
cident arose  from  want  of  care.  Scott  v.  Dock  Co.,  10  Jur.  (N.  S.) 
1108 ;  Briggs  V.  Oliver,  4  Hurl.  &  Col.  407 ;  Mullen  v.  St.  John, 
57  N.  Y.  568,  569. 

The  car  in  question  was  under  the  exclusive  management  of  the 
defendant.  The  team  and  the  brake  were  the  motive  power,  and 
these  were  under,  or  should  have  been  under,  the  control  of  the 
driver.    By  proper  or  ordinary  vigilance  and  management  of 
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thiB  brake  and  team,  the  car  wonld  not  have  started  with  snch 
Tiolence  as  shown  by  the  evidence.  If  the  movement  came  from 
the  team,  "  under  an  ordinary  course  of  things''  the  jerking  wonld 
not  probably  have  happened  "  if  those  who  had  the  management 
had  used  proper  car4« '  The  evidence  showed  that  the  motion  was 
forward.  Presumably,  therefore,  it  came  from  the  action  of  the 
motive  power,  the  brake  and  the  team.  Presumptions  arise  on  the 
usual  and  natural  course  of  tilings.  One  of  the  chief  grounds  of 
evidence  "  is  the  known  and  experienced  connection  between  collat- 
eral facts  and  circumstances  satisfactorilv  proved  and  the  fact  in 
controversy."  1  Greenlf .  Ev.  17.  As  tne  team  and  the  brake  are 
the  means  by  which  a  stationary  car  is  put  in  motion,  when  the 
movement  was  forward,  in  the  direction  of  that  power,  it  is  hardly 
reasonable  to  say  it  is  merely  conjectural  that  the  motion  came 
through  the  agency  of  the  driver.  Had  the  car  been  thus  snd- 
denlv  and  violently  jerked  by  the  application  of  some  other  exter- 
nal force,  not  under  the  control  of  the  driver,  it  would  have  be® 
unusual  and  outside  of  the  ordinary  course  of  things.  In  such  case 
it  would  certainly  be  reasonable  to  require  the  defendant  to  show 
such  fact,  so  peculiarly  within  its  knowledge. 

It  is  said  by  the  court  in  Bri^s  v.  Oliver,  sttpra  :  *'  Packing- 
cases  carefully  placed  in  a  proper  position  do  not  naturaUy  tumble 
down  of  their  own  accord,  and  we  have  no  right  to  assume  that 
the  fall  of  this  packing  was  caused  by  the  act  of  some  one  who' 
was  not  the  defend«int's  servant." 

In  Mullen  v.  St.  John,  supra^  the  court  say :  "  Buildings  prop- 
erly constructed  do  not  fall  without  adeauate  cause.  If  uiere  be 
no  tempest  prevailing,  or  no  external  violence  of  anv  kind,  the  fair 
presumption  is  that  the  fall  occurred  dirough  adequate  causes, 
such  as  the  ruinous  condition  of  the  building,  which  could  scarcely 
have  escaped  the  observation  of  the  owner.  The  nnnd  is  thus  led 
to  a  presumption  of  negligence  on  his  part,  which  may,  of  course, 
be  rebutted.^' 

So  here,  the  natural  presumption  is  that  when  the  car  started 
suddenly  forward  it  was  put  in  motion  bv  the  driver,  who  had  con- 
trol of  the  motive  power ;  and  in  the  absence  of  proof  that  the 
movement  was  produced  by  some  extraordinary  cause,  not  within 
the  control  of  the  driver,  or  which  he  could  not  have  prevented  by 
the  exercise  of  due  care  and  vigilance,  the  plaintifE  was  entitled  to 
a  verdict. 

II.  With  respect  to  the  obligation  of  the  defendant  to  the  plain- 
tiff as  a  passenger,  it  is  sufficient  to  say  that  while  it  is  not  an  in- 
DuTTOFSTmnsT  surer  of  the  safety  of  passengers,  it  is  bound  by  its  office, 

CAB     COXPAJPBB  «  .  .*'  *.P  ^       »     •! 

TorAsnnfoua.  as  such  camcr,  to  exercise  due  care  and  viguance  so  as 
to  safely  transport  them.  It  must  allow  reasonable  time  for  pas- 
sengers to  enter  and  leave  its  car  with  safety,  in  the  exercise  of  ordi- 
nary care.    It  should  allow  the  passengers  reasonable  time  to  enter 
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and  take  a  seat,  if  there  be  one,  or  reasonable  time  to  seize  the 
straps  furnished  for  passengers  when  standing ;  and  while  it  may 
start  its  car  before  tne  passenger  has  had  time  to  take  a  seat  or 
secure  his  hold  on  the  istrap,  it  must  exercise  the  utmost  care  in 
starting  so  as  not  to  jar  or  upset  him. 

III.  Counsel  call  our  attention  to  some  authorities  to  support 
the  proposition  that  carriers  of  passengers  bj  street  cars  are  not 
bound  to  the  same  degree  of  care  as  carriers  by  steam.  Care  and 
negligence  are  relative  terms.  The  degree  of  caution,  both  by 
carrier  and  passen^r,  is  to  be  estimated,  in  a  measure,  by  the 
hazard  to  life  and  limb.     It  is  always  such  care  and  vigilance  as  a 

Srudent,  rational  person  would  exercise  under  like  circumstances, 
lynn  v.  Kaih-oad,  78  Mo.  195. 

IV.  It  is  not  necessary  to  decide  whether  the  petition  in  ques- 
tion would  be  liable  to  demurrer.  It  is  amply  sufiicient  to  support 
a  verdict  for  the  plaintiff  on  issue  joined. 

The  judgment  of  the  court  of  appeals  is  aflirmed  and  cause  re- 
mandea  accordingly.    All  concur. 


MoIntibe  R.  R.  Co. 

V. 

Bolton. 
(Advance  Casey  Ohio.    May  12^  1885.) 

The  plaintiff  was  a  passenger  on  defendant's  railroad,  on  a  car  northward 
bound.  The  railway  was  a  single  track,  with  occasional  side  tracks  for  the 
passage  of  cars  moving  in  opposite  directions.  The  north-bound  car  having 
been  drawn  beyond  the  side  track,  where  it  was  to  have  met  the  south-bound 
ear,  it  became  necessary  to  push  it  back  to  the  side  track,  so  that  the  cars 
could  pass  and  each  proceed  to  its  destination.  At  the  request  of  the  driver 
of  the  north-bound  car,  the  plaintiff  assisted  him  in  pushing  the  car  back  to 
the  side  track.  While  so  engaged,  without  fault  on  nis  part,  he  was  injured 
by  the  carelessness  of  defendant's  driver  on  the  south-bound  car.  Held  (1) 
the  plaintiff  did  not  engage  in  the  service  of  defendant  as  a  mere  volunteer ;  (2) 
under  the  circumstances  the  plaintiff  cannot  be  considered  as  a  fellow-servant 
with  the  driver  of  the  south-bound  car  ;  (3)  in  the  case  stated  the  doctrine 
of  respondent  superior  applies. 

Thr  head  note  states  the  facts  sufficiently. 
£rror  to  the  district  court,  Muskingum  county. 
Framk  H.  Southa/rd  for  plaintiff  in  eiTor. 
£vans  <&  Beard  for  defendant  in  error. 

MoIlvaine,  C.  J. — ^It  is  undoubtedly  a  well-established  principle 
of  law  that  a  master  who  is  guiltv  of  no  carelessness  in  employing 
servants,  is  not  liable  to  one  for  m^juries  caused  by  the  ^1^  of  co4bbt. 
carelessness  of  a  fellow-servant,  while  both  are  engaged  ^^"  """*■"** 
in    the  common  service,  and  no  relation  of  subordination  exists 
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between  them.  In  such  case  each  servant  assumes  the  risk  of 
injuries  from  the  carelessness  of  fellow-servants.  It  is  also  well 
settled  that  a  person  who  without  any  employment  voluntarily 
undertakes  to  perform  service  for  another,  or  to  assist  tlie  servants 
of  another  in  the  service  of  the  master,  either  at  the  request  or 
without  the  request  of  such  servants,  who  have  no  authority  to 
employ  other  servants,  stands  in  the  relation  of  a  servant  for  the 
time  being,  and  is  to  be  regarded  as  assuming  all  the  risks  incident 
to  the  business. 

But  it  does  not  follow  that,  under  all  circumstances,  a  person 
who  assists  the  servants  of  another  in  the  discharge  of  their  duties, 
without  employment  by  the  master,  is  to  be  regarded  as  voluntarily 
assuming  the  relation  of  a  fellow-servant,  or  the  risks  pertaining  to 
that  relation.  To  illustrate,  suppose  a  servant  in  driving  his 
master's  team  on  a  highway  foundera  in  such  a  manner  as  to  pre- 
vent the  use  of  the  himway  by  others  for  the  time  being.  Another 
person,  who  is  thus  impeded  in  the  use  of  the  road,  assists  the 
servant,  either  with  or  without  request,  to  remove  the  impediments 
to  travel  from  the  highway.  Sncn  other  person  does  not  thereby 
become  the  fellow-servant  of  the  driver.  Indeed,  in  no  just  sense 
has  he  voluntarily  entered  the  service  of  the  master.  And  the 
rule  of  law  firat  above  stated  does  not  apply  to  the  case  supposed, 
and  therefore  it  was  not  error  in  the  court  of  common  pleas  to 
refuse  it. 

The  law  of  the  case  was  properly  given  in  the  charge.  The 
FAB8BNOBB  plalutiflE  iu  the  court  of  common  pleas  was  not  a  mere 
volunteer,  within  the  meaning  of  the  rule  of  law 
contended  for  by  plaintiflE  in  error,  but,  as  a  passenger 
on  the  north-bound  car,  was  interested  in  having  it  driven  to  its 
destination.  To  this  end  it  was  necessaiy  to  pass  the  south-bound 
car.  This  could  only  be  accomplished  by  pushing  the  north-bound 
car  back  upon  the  siding.  In  doing  this,  although  it  may  not  have 
been  absolutely  necessary  for  the  passenger  to  assist  the  driver,  it 
was  a  prudent  and  reasonable  act,  justified  by  the  circumstances  of 
the  case,  not  a  wrongful  interference  and  intermeddling  with  busi- 
ness in  which  he  had  no  concern.  It  was  not,  in  fact  or  in  law,  an 
assumption  of  risk  from  the  carelessness  of  the  defendant,  or  any 
of  its  servants.  The  law  of  this  case  is  well  stated  in  Wright  v. 
London  &  K  W.  Ry.  Co.,  1  Q.  B.  Div.  252.  That  case  was 
this  :  "  The  plaintiflE  sent  a  heifer  (which  was  put  into  a  horse-box) 
by  defendant's  railway  to  their  P.  station.  On  the  arrival  of  the 
train  at  the  station,  there  being  only  two  porters  available  to  shunt 
the  horse-box  to  the  siding,  from  which  alone  the  heifer  could  be 
delivered  to  the  plaintiflE,  in  order  to  save  delay,  he  assisted  in 
shunting  the  horse-box,  and  while  he  was  so  assisting  he  was  run 
against  and  injured,  through  a  train  being  negligently  allowed  by 
the  defendant's  servants  to  come  out  of  the  siding.    Tnere  was  evi- 
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dence  that  the  station-master  knew  that  tlie  plaintiff  was  assisting 
in  the  shunting,  and  assented  to  his  doing  so ;  hdd^  affirming  the 
decision  of  the  queen's  bench,  that  the  plaintiff  was  not  a  mere 
volunteer  assisting  the  defendant's  servants,  bat  was  on  the 
defendant's  premises,  with  their  consent,  for  the  purpose  of  expedit- 
ing the  delivery  of  his  own  goods ;  and  the  defendants  were,  there- 
fore,  liable  to  him  for  the  negligence  of  their  servants,  according  to 
the  principle  of  Holmes  "o.  Northeastern  By.  Co.,  L.  B.  4  Exch.  254 ; 
L.  R.  6  Exch.  123." 
Judgment  affirmed. 

(See,  as  to  imputable  negligence,  Gray  v.  Phil.  &  R  R  R  Co.,  and  note 


Abell 
Western  Mastland  B.  B.  Go. 

{Adjoatuie  Case,  Maryland.     1885.) 

An  employee  of  the  Western  Maryland  R.  R.  Co.,  while  riding  to  his  home 
on  a  free  pass,  after  the  usual  serrices  of  his  employment  were  over  for  the 
day,  was  killed  in  a  collision  caused  by  the  negligence  of  the  company^s 
seryanta.    EM — 

1.  That  an  employee  being  carried  while  not  engaged  in  the  service  of  the 
company  at  the  time  of  the  collision  is  substantially  a  stranger  and  entitled 
to  all  the  remedies  he  would  have  had  if  he  had  not  been  a  servant. 

2.  When  a  carrier  undertakes  to  carry  a  person  gratuitously,  the  passenger 
is  entitled  to  the  same  degree  of  care  as  if  he  had  paid  his  fare. 

Appeal  from  the  Court  of  Common  Fleas. 
Jcumes  W.  Denny  for  plaintiff  in  error. 
Marshall  d:  HuU  for  defendant  in  error. 

Stone,  J. — This  is  an  action  brought  under  the  statute  in  the 
name  of  the  State,  for  the  use  of  the  appellant,  as  facts. 

widow  of  William  G.  Abell,  whose  death  was  caused,  as  the  ap- 
pellant avers  in  her  narrative,  by  the  wrongful  act,  neglect,  and  de- 
fault of  the  appellee.  The  plea  of  not  guilty  was  entered  by  the 
appellee,  and  at  the  trial  the  only  defence  set  up  was  that  the  de- 
ceased, William  G.  Abell,  was,  at  the  time  of  nis  death,  an  em- 
ployee in  the  service  of  the  appellee,  and  that  if  his  death  was 
caused  by  the  negli^nce  of  the  other  employees  of  the  appellee, 
then  that  the  appellee  was  not  liable. 

It  seems  to  be  a  concession,  at  least  as  far  as  this  trial  goes,  that 
the  death  of  Abell  was  caused  by  the  negligence  of  the  appellee's 
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employees,  and  the  only  queetiou  for  ns  to  decide  is  whether,  at 
the  time  of  his  death,  Abell  was  such  an  employee  of  the  company 
that  it  would  be  exempted  from  liability  for  damages  cans^  by 
the  neglect  of  his  co-employees.  The  facts,  as  far  as  it  is  necee- 
sary  to  state  them,  are  these : 

Abell  was  employed  as  a  regular  brakeman  on  a  passenger  traia 
that  left  Union  bridge  every  moniing,  except  Sundays,  for  Balti- 
more city,  and  retumed  to  Union  Bridge  every  afternoon,  Sundays 
excepted.  Abell  was  employed  and  paid  by  the  day,  and  washable 
to  be  discharged  at  any  time.  Union  Bridge  was  at  one  end  of  the 
route  and  Baltimore  city  at  the  other.  When  the  train  reached 
Union  Bridge  on  Saturday  evening  it  remained  there  until  Mon- 
day morning,  and  Abell  was  expected  to  be  at  Union  Bridge  from 
Saturday  evening  until  Monday  morning,  unless  he  had  permis- 
sion to  leave.  Abell's  family  lived  in  Baltimore,  and  he  had  per- 
mission from  the  conductor  to  go  to  Baltimore  on  Sunday,  the  2d 
of  September,  1883,  and  while  travelling  to  Baltimore  from  Union 
Bridge  on  a  .train  of  the  appellee  was  killed  by  a  collision.  The 
conductor  of  the  train  upon  which  Abell  acted  as  brakeman  had  a 
regular  pass  for  himself  and  all  his  ci*ew  to  go  to  Baltimore  on  the 
train  upon  which  Abell  was  killed.  He,  Abell,  as  one  of  the  crew, 
was  travelling  on  this  pass,  and  paying  no  fare  at  the  time  he  was 
killed. 

The  deceased  was  not  paid  for  the  Sundays  unless  he  was  re- 
quired for  duty.  He  was  not  recjuired  for  duty  on  Sunday,  Sep- 
tember 2,  1883,  the  day  he  was  killed. 

The  first  question  with  which  we  have  to  deal  is  the  inquiry 
wrbthsiisbbt-  whether  on  Sunday  September  2, 1883,  Abell  was  in 
FA88  IS  AH  EM-  thc  cmploymeut  of  the  railroad  company  in  such  a 
raoBrnM.  ^"  manner  that  the  company  is  entitled  to  claim  the  benefit 
of  the  loile  that  would  exempt  it,  from  liability  for  the  n^ligence 
of  its  other  employees  ? 

A  case  very  similar  to  the  one  before  us  has  already  been  decided 
by  this  court,  in  Trainer's  case,  33  Md.  Trainer  was  employed 
and  paid  by  the  day.  At  6  o'clock  p.  m.  his  day's  work  ended, 
and  on  a  day  that  he  had  been  at  work,  but  had  finished  his  day 
and  laid  asiae  his  tools,  and  was  on  his  way  home,  and  not  on  that 
portion  of  the  track  upon  which  he  worked,  the  injury  occurred. 
He  had  expected  to  resume  his  work  the  next  morning. — With 
these  facts  oefore  it,  this  court  decided  that  at  the  time  of  the  in- 
jury he  could  not  be  considered  in  the  employment  of  the  com- 
pany. 

The  decision  in  Trainer's  case  proceeds  upon  the  assumption  that 
he  was  not,  at  the  time  of  the  injury,  acting  in  the  service  of  the 
company  ;  that  his  day's  labor  was  over  for  the  day,  and,  althongh 
he  expected  to  resume  work  again  on  the  next  day,  that  when  his 
day's  work  was  over  he  occcupied  towards  the  company  the  posi- 
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tion  of  a  stranger,  and  was  entitled  to  all  the  privileges  he  would 
have  had  if  he  had  not  been  an  employee. 

The  facts  in  this  case  are  stronger  than  those  in  Trainer's  case. 
The  deceased  had  finished  his  week's  work  on  Saturday  evening, 
expecting  to  resume  it  on  Monday.  He  had  been  expressly  re- 
lieved from  all  service  to  the  company  until  Monday,  and  was  given 
permission  to  go  to  Baltimore.  He  could  call  the  Sunday  on 
which  he  was  killed  entirely  his  own  day  and  to  employ  himself  in 
it  as  he  pleased,  and  he  therefore  could  not  be  considered  on  that 
day  afi  acting  in  the  service  of  the  company. 

The  principles  of  Trainer's  case  are,  we  think,  fully  sanctioned 
by  the  English  cases.  In  Hutchinson  v.  The  York,  New  Castle 
&  Branch  By.  Co.,  6  English  Bailway  and  Canal  Cases,  the 
court  exempted  the  railway  company  from^  liabilityf  or  the  death 
of  Hutchinson,  because,  it  said.  '^  The  death  of  Hutchinson  ap- 
pears on  the  pleadings  (the  question  having  arisen  on  demurrer)  to 
nave  happened  while  he  was  acting  in  the  discharge  of  his  duties 
to  the  defendant  as  his  master,  and  to  hav  beeen  the  result  of  care- 
lessness on  the  part  of  one  or  more  other  servant  or  servants  of  the 
same  master  while  engaged  in  their  service."  And  the  court  held 
the  railway  company  not  liable ;  but,  lest  the  principle  there  stated 
might  be  carriea  too  far,  the  court  proceeded  to  say : 

"It  may  be  proper,  with  reference  to  this  point,  to  add  that  we 
do  not  think  a  master  is  exempt  from  responsibility  to  his  servant 
for  an  injurv  occasioned  to  him  by  another  servant,  where  the  ser- 
vant injured  was  not,  at  the  time  of  the  injury,  acting  in  the  service 
of  his  master.  In  such  a  case  the  servant  is  substantially  a  stranger 
and  entitled  to  all  the  privileges  he  would  have  had  if  he  had  not 
been  a  servant." 

Tlie  case  of  Tunney  v.  The  Midland  By.  Co.,  cited  by  the  ap- 
pellee, is  not  in  conflict  with  the  Hutchinson  case.  In  that  case 
Tunney  was  a  day  laborer,  who  was  to  be  carried  by  express  con- 
tract on  the  defendant's  train  daily  from  Birmingham,  where  he 
resided,  to  the  spot  where  his  work  was  to  be  done,  and  carried  back 
when  his  day's  work  was  over  to  Birmingham.  He  was  injured 
while  returning  home  on  the  defendant's  train,  and  the  court,  Erie, 
O.  J.,  said : 

"  The  only  question  is  whether  the  plaintiff  was  at  the  time  in 
the  employ  of  the  company  ?  Clearly  ne  was.  It  was  part  of  his 
contract  of  service  that  he  was  to  return  each  day  to  Birmingham 
by  the  pick-up  train,  to  be  ready  to  start  on  his  work  the  next 
morning.  There  is,  therefore,  nothing  to  take  the  case  out  of  the 
ordinarv  rule." 

"Willis,  J.,  said :  "  The  circumstance  of  the  plaintiff's  day's  work 
being  at  an  end  when  the  accident  happened  can  make  no  differ- 
ence, for  it  was  part  of  his  contract  that  he  was  to  be  carried  by  the 
train  to  and  from  the  place  where  his  work  happened  to  be." 
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The  case  of  Masball  v.  Stewart,  33  E.  L.  &  E.,  also  cited  bj  the 
appellee,  turns  entirely  npon  the  dutj  and  responsibility  of  the 
master  to  the  servant,  and  not  upon  the  negligence  of  a  fellow^r- 
vant,  as  this  case  does. 

The  case  of  Lucas  v,  Boston  &  Maine  B.  K.,  14  Gray,  and  the 
case  of  Gilshannon  v.  Stony  Brook  R.  R.  Co.,  10  Cuslxing,  cited  by 
the  appellee,  were  decided  upon  the  theory  that  the  defendant  had 
agreed  to  convey  the  plaintin  to  and  from  his  work,  and  that  the 
accident  happened  wnile  being  so  conveyed.  That  such  convey- 
ance was  in  fact  part  of  the  contract. 

But  other  American  cases  do  not  agree  with  the  cases  in  Gray 
and  Gushing.  In  the  case  of  O'Donnell  v.  The  Allegheny  R  R, 
59  Pa.  State,  the  plaintiff,  a  carpenter,  was  employed  by  the  rail- 
road to  work  on  a  bridge  some  fifteen  miles  from  his  home.  In  con- 
sideration of  a  reduction  in  his  wages,  the  company  agreed  to  carry 
him  to  and  from  his  work*  On  his  returning  home  on  a  certain 
day  the  accident  happened.  A^new,  J^  in  delivering  the  opinion 
of  the  court,  said :  "  The  plaintiff,  O'Donnell,  was  travelling,  not 
as  a  part  of  his  employment  as  a  carpenter  at  the  bridge,  but  aB  a 
passen^r  from  and  to  his  home.  W  hen  his  day's  work  was  per- 
lormed  he  was  no  longer  in  the  service  of  the  company,  but  was 
free  to  go  or  to  stay." 

So  also  in  the  case  of  Russell  v-  Hudson  River  R.  R.  Co.,  5 
Duer.  In  that  case  the  road  employed  the  plaintiff  by  the  day, 
and  agreed  to  carrv  him  to  and  from  his  work.  On  his  return  die 
accident  happened.  The  Superior  Court  of  New  York  held  the 
company  liable,  although  it  wfis  part  of  the  contract  that  the  com- 
pany should  carry  the  plaintiff  back  to  his  home.  They  held  that 
the  plaintiff  had  performed  all  his  part  of  the  contract. 

In  whatever  else  they  may  differ,  these  cases  all  agree  upon  one 
principle,  and  that  is  that  if  the  plaintiff  is  not  at  the  time  of  the 
Service  essen-  accident  cnffafired  in  the  actual  service  of  the  commny, 
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LATioir  OF  MAfr  or  lu  somc  way  connected  with  such  service,  the  com- 
TER  AND  8ERV-  ^^^y  jg  Uablc  for  thc  negligence  of  its  employees^ 

That  because  he  works  daily  for  the  company,  and  is  styled  iis  em- 
ployee, the  company  is  not  exempt  from  liability  for  the  negligence 
of  its  other  servants  at  all  times  and  under  all  circumstances.  That 
the  exemption  depends  upon  actual  service  within  the  scope  of  his 
eniployment. 

In  the  case  before  us  the  servant  was  not  at  the  time  of  the  in- 
jury acting  in  the  service  of  the  master.  Nor  was  he  engaged  in 
fulfilling  any  part  of  the  contract  with  his  employer.  It  was  no 
part  of  his  contract  with  the  railway  company  that  he  should  go  to 
Baltitaore  to  visit  his  family,  but  such  visits  were  entirely  outride 
and  foreign  to  the  service  he  owed  it,  and  which  he  had  contracted 
to  perform.  By  the  express  permission  of  his  superior  officer  he 
was  released  from  the  obligation  of  service  for  the  day  on  which  he 
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was  killed.  He  was  therefore^  on  that  day,  enhstantlallyastrasger^ 
and  entitled  to  all  the  privileges  he  would  have  had  if  he  had  not 
been  a  servant,  unless  the  fact  urged  in  the  argument  by  the  ap- 
pellee, that  he  was  riding  in  the  cars  upon  an  employee's  pass,  will 
alter  the  case. 

It  is  not  necessary  for  us  to  consider  the  question  of  the  powers 
of  a  transportation  company  to  exempt  itseli  from  liability  for  the 
negligence  of  its  employees  by  special  contract  entered  into  with 
the  recipients  of  the  free  passes.  It  does  not  appear  exskptiom  op 
from  the  record  in  this  case  that  there  was  any  such  SSJSr  '^ 
contract  entered  into  between  Abell  and  the  company.  ""^^^^"^ 
Abell  had,  it  seems,  only  the  common  employee  s  pass  which  en- 
abled him  to  ride  free,  and  that  is  all.  He  had  made  no  agree- 
ment with  the  company  exempting  it  from  liability,  but  was  only 
exercising  the  privilege  that  he  had  in  common  with  the  other  em- 
ployees, of  riding  in  the  company's  cars  without  paying  fare. 

Mr.  Cooley,  in  his  work  on  Torts,  goes  so  far  as  to  say  that  car- 
riers of  passengers  cannot  relieve  themselves  from  the  obligation 
to  observe  ordinary  care  \Sy  any  contract  whatever,  even  in  cases 
where  free  passage  is  given  as  a  matter  of  favor  or  courtesy. 
Cooley  on  Torts,  685.  He  says  that  in  some  of  the  States  it  has 
been  held  to  be  competent  to  contract  against  liability  for  any  neg- 
ligence except  that  of  the  carrier  himself,  but  that  the  weight  of 
authority,  both  in  England  and  in  this  country,  is  distincUy  the 
other  way. 

But  the  question  of  exemption  of  the  carrier  from  liability  for 
accidents  by  special  contracts  not  arising  in  this  case,  it  is  unneces- 
sary to  examine  the  authorities  on  that  point,  and  we  will  confine 
ourselves  to  cases  where  the  passenger  was  carried  gratuitously  but 
without  special  contract. 

In  the  case  of  The  Philadelphia  and  Beading  E.II.  Co.  t;.  Derby, 
14  Howard,  the  plaintiflE  was  a  stockholder  in  the  company,  riding 
by  invitation  of  the  president  and  paying  no  fare,  and  not  in  the 
usual  passenger  cars  when  he  was  injured.  The  court  below 
instructed  the  jury  that,  notwithstanding  these  facts,  if  they 
found  that  the  injury  was  caused  by  the  gross  negligence  of  the 
servants  of  the  road,  the  company  was  .liable.  Upon  appeal  the 
Supreme  Court  of  the  United  States  said,  in  aflSnning  the  judg- 
ment :  *'  This  duty  (to  carry  safely)  does  not  result  alone  from  the 
consideration  paid  for  the  service.  It  is  imposed  by  law  even 
where  the  service  is  gratuitous.  The  confidence,  indeed,  by  un- 
dertaking any  service  for  another  is  a  sufticient  legal  consideration 
to  create  a  duty  in  the  performance  of  it.  It  is  true  a  distinction 
has  been  taken  in  some  cases  between  simple  negligenoe  and  great 
or  gross  negligence ;  and  it  is  said  that  one  who  acts  e;ratuitously  is 
only  liable  tor  the  latter.  But  this  case  does  not  call  upon  us  to 
define  the  difierenoe  (if  it  be  capable  of  definition),  as  the  verdict 
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has  foand  it  to  be  a  case  of  gross  negligenoa  When  carriers  under- 
take to  carry  persons  by  the  powerful  but  dangerous  agency  of 
steam,  public  policy  and  safety  require  that  they  be  held  to  the 
greatest  possible  care  and  diligence.  And  whether  the  considera- 
tion for  such  transportation  be  pecuniary  or  otherwise,  the  personal 
safety  of  the  passenger  should  not  be  left  to  the  sport  of  chance  or 
the  negligence  of  careless  agents.  Any  negligence  in  such  cases 
may  well  deserve  the  ephithet  of  "  gross." 

The  principle  announced  in  this  decision,  that  the  duty  of  the 
can-ier  to  carry  safely  does  not  result  from  the  consideration  paid, 
but  is  imposed  by  law,  has  been  recognized  by  this  court  on  the 
motion  to  re-argue  the  case  of  the  Baltimore  City  Pass.  Eailway 
Co.  V,  Kemp  and  wife,  61  Md.  619 ;  s.  c,  18  Am.  &  £ng.  R  B. 
Gas.  220,  wliere  the  court  says  that  a  common  carrier  who  ac- 
cepts a  party  to  be  carried  owes  to  that  party  a  duty  to  be  careful, 
irrespective  of  contract ;  and  this  court  illustrates  the  principle  bj 
the  example  of  a  child  for  whom  no  fare  is  paid,  but  who  oonld 
recover  in  case  of  injury  the  result  of  negligence. 

In  the  case  of  the  Steamboat  New  vPorld  et  al.  v.  King,  16 
Howard,  the  point  again  directly  arose  whether  a  passenger  who 
was  carried  gratuitously  could  hold  tiie  company  liable  for  gross 
negligence  ?  The  court  qtioted  the  paragraph  we  have  quoted  nrom 
the  opinion  in  14  Howard,  and  say  in  relation  to  it : 

^'  We  desire  to  be  understood  to  reaffiim  that  doctrine  as  resting 
not  only  on  public  policy,  but  on  sound  principles  of  law." 

The  court  further  say  that  it  is  doubtful  whether  degrees  in  n^- 
ligence  can  be  usefully  applied  in  practice,  or  that  their  meaning 
is  fixed,  or  capable. of  bein^  fixed,  and  strongly  intimate  that  the 
theory  of  degrees  in  negligence  is  unfounded  in  justice,  useless 
in  pi*actice,  and  presenting  inextricable  embarrassments.  The 
court  said,  however,  that  the  case  before  it  was  a  case  of  gross  negli- 
gence, according  to  the  tests  which  had  been  applied  to  such  cases. 

There  are  degrees  of  negligence,  in  the  sense  tliat  some  acts  evi- 
dence a  greater  degree  of  carelessness  and  recklessness  than  do 
other  acts  which  may  still  be  classed  as  negligent. 

Relying  upon  the  cases  in  14rth  and  15th  Howard,  above  referred 
to,  Judge  Wallace,  in  the  case  of  Waterbury  u  N.  T.  Central 
R.  R.,  decided  in  1883  in  the  United  States  Circuit  Court  for  the 
Northern  District  of  New  York,  17  Fed.  Rep.,  said : 

"  The  carrier  does  not,  by  consenting  to  carry  a  person  gratui- 
tously, release  himself  from  responsibility  for  negligence.  When  the 
assent  for  his  riding  free  has  been  legally  and  properly  ^ven,  the 
person  carried  is  entitled  to  the  same  degree  of  care  as  if  he  had 
paid  his  fare." 

The  pass  was  no  part  of  the  contract  between  Abell  and  the  rail- 
road. The  contract  between  them  was  to  pay  a  certam  sum  for  a 
day's  work.     It  was  given  as  a  mere  gratuity,  and  as  other  pap^s 
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are  given.  No  action  for  a  breach  of  contract  could  have  been 
maintained  by  Abell  if  the  road  had  taken  away  the  pass  at  any 
time.  Sometimes  a  special  contract  is  made  with  the  recipient  of  the 
pass,  and  written  or  printed  on  it,  that  the  person  accepting  the  pass 
will,  in  consideration  thereof,  assume  all  tne  personal  risk  incident 
to  the  travel.  We  must  not  be  understood  to  decide  upon  the  legal 
effect  of  such  a  contract  That  question  does  not  arise  in  this  case, 
and  it  will  be  time  enough  to  decide  it  when  it  does  arise.  All 
that  we  mean  now  to  decide  is,  that  when  the  carrier  undertakes^ 
without  any  such  special  contract,  to  carry  a  passenger  gratuitously^ 
he  is  entitled  to  the  same  degree  of  care  as  if  he  had  paid  his 
fare. 

It  follows  from  what  we  have  said  that  there  was  error  in  the  in- 
Btmction  granted  by  the  court,  and  that  the  first  and  second  instruc- 
tions asked  by  the  plaintiff  presented  substantially  the  law  of  the 
case. 

Judgment  reversed,  with  costs,  and  new  trial  awarded. 


MOOBB 
V. 

Wabash,  8t.  Louis  and  Paoipio  B.  B.  Co. 

(Advanee  Case,  Misaoun,    May  25,  1885.) 

Plaintiff,  who  was  a  car-repairer,  was  ordered  by  the  foreman  iti.  charge  to 

fo  under  certain  cars  and  repair  a  defective  draw-bar,  said  foreman  assuring 
im  that  he  would  see  that  the  cars  were  not  moved.  No  red  flags  were 
put  oat,  according  to  the  rules  of  the, company,  warning  all  parties  not  to 
move  the  cars.  Notwithstanding  the  promise  of  the  foreman,  the  cars  were 
moved  while  plaintiff  was  under  them,  and  he  was  injured. 

Mdd,  that  the  foreman  and  the  car-repairer  were  not  fellow-servants,  and 
that  the  railroad  company  had  not  discharged  its  full  duty  in  making  the 
regulation  requiring  fLtlgB  to  be  put  out,  but  that  it  was  liable  for  the  fore- 
man's negligence. 


Wells  H.  Blodgett  and  Oeorge  B.  Burnett  for  appellant. 
Lome  H.  Waters  and  Zouis  E.  Wyne  for  appellee. 

Hbnbt,  0.  J. — This  is  an  action  to  recover  damages  for  an  in- 
jury alleged  by  plaintiff  to  have  been  sustained  by  him  while  in 
the  empTov  of  defendant  as  a  car-repairer.  The  cause  of  action 
stated  in  the  petition  is  that  at  Stanberry,  a  station  on  defendant's 
road,  defendant  kept  a  car-repair  shop,  and  had  in  its  employ  a 
foreman  of  car-repairs  who  had  sole  charge  and  control  faoh. 

of  hands  employed  to  repair  cars.    That  on  the  19th  day  of  Octo- 


510    MOORS  V.  WABASH,  ST.  LOUIS  AND  PACIFIC   R.   R.  CO. 

ber,  1881,  and  while  plaintifi  was  so  employed  as  a  car-repairer, 
the  said  foreman  ordered  and  directed  the  plaintiff  to  repair  the 
draw-head  of  one  of  the  freight  cars  of  defendant  company,  then 
standing  with  other  freight  cars  npou  a  side-track  of  defendant  at 
said  town  of  Stanberry,  and  while  said  cars  were  detached  from 
any  engine ;  that  said  foreman  of  car-i'epairs  then  and  there  promised 
plaintiff  that  he  would  protect  him  while  so  employed  in  repairing 
said  draw-head,  and  would  prevent  and  keep  away  any  train  or 
engine  from  coming  in  or  entering  upon  the  said  side-track ;  and 
plaintiff,  in  obedience  to  the  order  and  direction,  and  relying  on 
the  promise  of  said  foreman,  undertook  to  repair  the  draw-head  of 
said  freight  car,  and  while  engaged  thereat  and  heins  upon  the 
side-track  of  said  defendant  and  between  two  of  the  freight  cars 
of  said  company,  an  engine  of  defendant  came  in  and  upon  said 
side-track,  and  against  the  cars  standing  thereon,  and  the  car  upon 
which  the  plaintiff  was  at  work  was  driven  back  against  the  freiglit 
cars  standing  in  the  rear  thereof,  and  plaintiff's  right  arm  was  caagbt 
and  crushed  between  said  cars ;  that  the  said  loreman  failed  and 
neglected  to  protect  plaintiff  while  at  work  on  said  draw-head,  and 
failed  and  neglected  to  prevent  and  keep  said  engine  from  coming 
upon  said  side-track,  and  utterly  failed  and  n^lected  to  notify  or  in- 
form the  person  in  charge  of  said  engine  that  plaintiff  was  at 
work  upon  the  draw-head  of  said  car  upon  said  side-track. 

The  answer  denied  every  allegation  in  the  petition,  and  for  a 
further  defence  alleged  that  at  and  long  prior  to  the  date  of  plain- 
tiff's injury  the  defendant  had  adopted  a  rule  requiring  all  car-re- 
pairers, when  engaged  in  repairing  cars,  to  set  out  red  flags  on 
each  side  of  the  place  whera  they  were  at  work  as  signals  of  warn- 
ing to  approaching  trains,  and  tnat  Kestler,  the  foreman,  and  the 
defendant,  and  O'Connor,  who  was  at  that  time  engaged  with  plain- 
tiff in  repairing  the  car  in  question,  had  notice  of  the  rule,  but  that 
plaintiff  and  O'Connor  on  that  occasion  neglected  to  observe  it, 
and  that  the  injury  was  attribut&ble  to  his  own  and  the  negligence 
of  O'Connor,  his  fellow-servant. 

The  replication  was  a  denial  of  the  new  matter  pleaded  in  the 
answer. 

On  the  trial  plaintiff  had  a  judgment  for  $8,450,  from  which 
defendant  has  appealed. 

It  is  virtually  conceded  by  plaintiff  that  no  red  flags  were  set 
out  as  required  by  the  rule  of  the  company,  but  there  was  evidence 
tending  to  prove  that  plaintiff  had  no  knowledge  that  such  a  mle 
had  been  aaopted. 

There  was  evidence,  however,  tending  to  prove  the  facts  allied 
h2S!!1r«  ^^  in  plaintiff's  petition,  and  the  question  in  the  cause  which 
SJLiS?^^  presents  the  most  diflSculty  is  whether  plaintiff  and  the 
foreman  of  car-repairs  were  fellow-servants.  If  they  were  not,  and 
the  foreman  is  to  be  regarded  as  tlie  alter  ego  of  the  company  iu 


FELLOW-SEEVANTS— FOREMAN— OAB-BEPAIEEB.         611 

the  transaction  which  is  the  basis  of  this  action,  plaintiff  was  ab- 
solved from  the  duty  of  observing  said  rnle  by  the  promise  of  the 
foreman  to  use  proper  precautions  for  his  safety. 

Appellant's  counsel  say  that  the  rule  by  which  to  determine 
who  are  fellow-servants  is  well  stated  by  Mr.  Wood  in  his  work  on 
^<  Master  and  Servant,"  at  pa^e  860,  as  follows : 

^^  Whenever  the  master  dele^tes  to  another  the  performance  of 
a  duty  to  his  servants  which  the  master  has  impliedly  contracted 
to  periorm  in  person,  or  which  rests  upon  him  as  an  absolute  duty, 
he  is  liable  for  the  manner  in  which  that  duty  is  peformed  by  the 
middleman  whom  he  has  selected  as  his  agent,  and  to  the  extent  of 
the  discharge  of  those  duties  by  the  middleman  he  stands  in  the 
place  of  the  master,  but  as  to  all  other  matters  he  is  a  mere  Qo-ser- 
vant." 

The  cases  on  this  subject,  reported  in  the  books,  are  numerous 
and  contradictory,  and  it  would  be  an  endless  task  to  review  and 
utterly  futile  to  attempt  to  reconcile  thenu 

Whether  the  foreman  in  this  case  had  or  had  not  authority  to 
employ  and  discharge  car-repairers  by  no  means  determines  his 
relation  to  the  plaintiff  at  the  time  the  latter  was  injured. 

It  is  asserted  in  some  of  the  cases  that  it  is  a  test,  but  a  corponu 
tfion  might  adopt  a  by-law  taking  from  every  ofScer  of  fku^w^skv. 
the  company  tne  authority  to  employ  and  discharge  gmioipS^^^ 
hands,  and  vest  it  in  the  board  of  directors,  still  leaving  tiSTam  nsr. 
with  the  proper  officers  the  control  and  direction  of  the  work  the 
hands  were  engaged  to  perform.  This  would  not  constitute  the 
general  manager  or  other  general  officer  a  fellow-servant  of  all 
tile  men  engaged  in  his  department  of  the  service.  If  the  law 
were  otherwise,  a  railroad  corporation  would  escape  liabilitv  to  its 
servants  in  every  case  unless  it  should  be  proved  that  the  directors 
had  negligently  employed  the  servant  whose  negligence  occasioned 
the  injury,  or  retained  him  in  the  service  after  learning  his  unfitness. 

If  we  may  venture  a  general  proposition  on  the  subject,  it  is, 
that  all  are  fellow-servants  who  are  engaged  in  the  prosecution  of 
the  same  common  work,  having  no  dependence  upon  or  relation  to 
each  other  except  as  co-laborers  without  rank,  under  the  direction 
and  management  of  the  master  himself,  or  of  some  servant  placed 
by  the  master  over  them. 

If  a  person  employs  another  to  perform  a  duty  which  he  would 
have  to  discharire  if  another  were  not  employed  to  do  PxBsoif  ■iifu>t- 
it  for  him,  such  employee,  as  to  that  service,  stands  in  ]^f™'%  ^^ 
the  master's  stead  with  relation  to  other  persons.  na'anxAB. 

A  railroad  corporation  impliedly  contracts,  not  only  to  furnish 
suitable  machinery  and  appliances  for  its  employees  to  MACBnmT- 
operate  and  work  with,  but  to  keep  them  in  repair,  and  J^'^o'*^™' 
the  latter  duty  stands  upon  no  dinerent  gi'ound  than  does  its  obli- 
gation to  furnish  suitable  machinery  in  the  first  instance. 
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When  be  whose  duty  it  is,  as  repreBentative  of  the  company,  to 
inspect  the  machinery,  sends  any  of  it  to  the  shop  for  repair,  the 
company  is  at  once  chargeable  with  notice  of  its  condition,  and  the 
foreman  in  having  it  repaired  for  nse  is  in  the  line  of  his  duty. 

It  is  true  the  company  was  under  no  obligation  to  the  plaintiff 
to  have  the  car  in  question  repaired  at  all.  It  owed  no  duty  to 
any  one,  except  servants  who  were  to  use  it,  or  passengers  or  ship- 
pers of  freight  in  that  car  to  repair  it,  but  the  repair  of  the  car  was 
Doty  of  com-  the  Company's  business  if  undertaken  at  alL  The  oom- 
TmEFORSAFrrr  pauv  bcinff  a  Corporation  could  not  be  actually  pi'esenL 
BBS.  either  to  make  or  direct  repairs,  but,  having  ordered  its 

repair,  it  had  to  be  represented  by  some  one  or  more  to  do  the 
work,  and  by  some  one  to  determine  where,  how,  and  when  it 
should  be  repaired. 

The  person  who  had  control  of  the  work,  and  of  the  men  en- 
gaged in  it,  directing  how,  when,  and  where  it  should  be  done, 
represented,  in  those  matters,  the  company  itself. 

It  was  the  duty — a  contractu^  obligation  of  the  company — ^to 
provide  for  the  safety  of  the  men  at  work  in  repairing  the  car. 

The  company  devolved  that  duty  upon  the  pei-son  who  repre- 
sented it  in  conducting,  ordering,  and  managing  the  work,  and 
the  men  engaged  in  it. 

It  could  not  impose  that  duty  upon  the  car-repairers,  so  as  to 
absolve  itself  from  liability  for  its  own  negligence.  It  might 
make,  as  it  did,  reasonable  rules,  and  impose  the  duty  upon  the 
servant  to  observe  those  rales  for  their  own  safetv,  but  could  not 
impose  upon  them  the  entire  duty  of  protecting  themselves. 

The  foreman,  in  what  he  had  to  do  for  the  company,  did  not 
represent  himself.  Except  as  the  agent  of  the  company  he  had  no 
interest  in  the  repair  ordered.  He  did  none  of  the  manual  labor 
in  repaiiing  the  car,  but,  for  the  company,  gave  such  orders  and 
directions  to  the  car-repairers  as  he  tnought  proper.  That  the 
foreman  was  an  inferior  servant  to  Buck,  who  had  a  general  con- 
trol and  management  of  car-repairs  everywhere  alon^  the  line  of 
the  road,  does  not  determine  that  the  foreman  was  a  fellow-servant 
of  plaintiff. 

In  some  of  the  cases  and  text-books  the  rule  is  announced  that 
where  a  master  has  committed  the  entire  control  and  management 
of  his  business  to  another,  reserving  no  discretion  or  control  to 
himself,  the  person  to  whom  such  power  is  delegated  stands  in  the 
place  of  the  master,  so  that  his  acts  are,  in  law,  the  acts  of  the 
master. 

Such  authority  to  an  agent  would  certainly  constitute  him 
Pact  that  ootb  the  oUer  ego  of  the  principal ;  but  it  is  not  true  tliat 
dof/  no?p^  because  the  master  nas  reserved,  either  to  himself  or 
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AvxcKPRmciPAi.  some  superior  agent,  some  control  over  the  mfenor 
agent,  the  latter  cannot  stand  in  the  place  of  the  master.    Strictly 
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speakiD^,  all  servants  from  the  ^neral  manager  down  through  all 
the  grades  of  the  service  to  a  brakeman  are  engaged  in  the  eonimon 
work  of  mnning  trains  of  cars,  and  it  is  on^  when  one  of  these 
servants  is  placed  '^  by  the  master  in  his  stead  to  discharge  some 
daty  which  the  master  owes  to  the  servant"  that  he  ceases  to  be 
the  fellow-servant  of  the  others  and  becomes  the  representative  of 
the  master. 

Every  spike  driven  into  a  cross  tie  is  driven  with  reference  to 
the  ronnin^  of  trains  over  the  road,  and  the  man  who  wields  the 
sledge  to  drive  it  is,  in  some  sense,  a  fellow-servant  of  every  one 
employed  by  the  company  whose  services  ai'e  necessary  to  the  run- 
ning of  trains. 

Says  Mr.  Wood,  "  The  instances  are  rare  in  which  the  master, 
either  by  himself  or  some  superior  servant,  does  not  reserve  some 
supervision  over  every  department  of  his  business,  or,  at  least, 
reserve  such  a  right  to  himself."    Sec.  438. 

Back,  the  general  superintendent  of  car-repairs,  was  not  a  fellow- 
servant  of  plaintiff,  and  could  not  have  been  so  regai*ded  if  he  in- 
stead of  Kestler  had  been  present  and  given  the  order  and  made 
the  alleged  promise  to  protect  plaintfi  in  obeying  that  order. 
And  if,  bv  authority  of  tne  company,  Kestler  was  placed  there  to 
do  what  fell  in  the  line  of  Buck's  duty,  did  he  not,  in  respect  to 
that  matter,  stand  in  the  same  relation  to  the  company  as  Buck 
himself?  And  if  Buck  had  personally  done  what  it  is  alleged 
Kestler  did,  could  the  company  have  successfully  defended  the 
action  on  the  ground  that  Buck  and  plaintiff  were  fellow-servants? 
We  recognize  the  principle  that  one  may  act  in  the  ore  mat  bb 
dual  character  of  a  representative  of  a  master  and  as  a  Sevamt"^^'^ 
fellow-servant.  If  it  nad  been  the  duty  of  the  foreman,  ▼^cb-prwcipal. 
in  this  case,  to  assist,  when  necessary,  in  the  manual  work  of  re- 
pairing the  car,  in  addition  to  the  other  duties  of  superintending, 
controlling,  and  directing  such  work,  and  he  had  gone  under  the  car 
with  plaintiff  to  assist  in  repairing  it,  and  by  some  negligence  or  un- 
skilful act  while  so  engaged  injured  the  plaintiff,  the  Tatter  could 
not  have  recovered  without  proof  of  facts  which  entitle  one  to 
recover  when  injured  in  consequence  of  the  negligence  or  unskil- 
fnlness  of  a  fellow-servant. 

Under  the  circumstances  proved  in  this  case,,  we  think  that 
plaintiff  and  Kestler  were  not  fellow-servants. 

The  defendant's  refused  instructions  asserted  the  following  gene- 
ral propositions,  viz.:  That  although  plaintiff  and  Kestler  were  not 
fellow-servants,  Kestler  was  not  authorized  by  the  company  to 
make  the  promise  alleged  to  protect  plaintiff  while  under  the  car, 
and  that  notwithstandmg  such  a  promise  yet  plaintiff  could  not 
recover  if  he  failed  to  set  out  the  red  flag  as  required  by  the  rule, 
or  to  set  some  one  to  watch  for  the  approach  of  engines  and  trains. 
It  being  conceded,  as  it  must  be,  that  the  company  owed  a  duty 
21  A.  &  E.  R  Cas.— 88 
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to  tlie  men  under  the  car  to  provide  for  their  safety,  can  it  be  that 
the  foreman  had  no  authority  in  an  emergency  to  use  any  other 
means  than  those  adopted  by  the  company — that  the  r^  flag, 
and  nothing  but  the  rea,  was  toe  means  he  was  to  employ ! 

If  for  any  reason  that  would  clearly,  in  a  given  case,  have  been 
insuflicient  as  a  warning,  can  it  be  possible  that  the  foreman  would 
be  restricted  to  the  use  of  red  flags  ?  Or,  if  in  such  case,  he  had 
had  the  red  fla^  set  up,  and  one  of  the  men  was  injured  in  conse- 
quence of  its  insufBciency  to  give  the  warning,  that  the  oompanj 
would  not  be  liable  to  the  injured  party  ? 

Has  it  discharged  its  duty  by  simply  adopting  a  means  of  pro- 
tection ordinarily  sufScient  when  the  person  in  charge  of  the  work 
knows  that  in  the  particular  case  it  is  not  a  sufficient  wamine  I 

If  the  foreman  has  authority  in  such  an  emergency,  that  authoritj 
vomMKAx  wuwt  results  from  his  general  authority  to  perform  the  dnty 
^i  of  the  company  in  protecting  the  employees  under  his 
control  in  the  performance  of  a  dangerous  work  for  the 
company,  and  he  was  authorized  to  make  the  promise  to  the  plain- 
tifi  tor  the  company,  and  undertook  to  set  out  the  red  flag  in  his 
possession,  or  to  adopt  any  other  means  necessary  to  secure  the 
safety  of  the  men,  thereby  absolving  them  from  the  duty  of  set- 
ting out  the  flag  or  setting  the  watch.  As  to  the  latter,  there 
was  no  proof  oi  a  rule  requiring  one  man  to  watch  while  the 
others  worked ;  and  it  was  in  proof  that  while  the  work  in  question 
could  possibly  have  been  done  by  one  man,  it  could  not  be  con- 
veniently or  promptly  done  by  less  than  two.  It  being  tlie  duty 
of  the  company  to  provide  for  the  safety  of  men  while  engaged  in 
its  dangerous  service,  if  it  delegates  such  authority  as  to  the  em- 
ployment of  men  and  their  control  and  management  to  an  agent 
will  the  law,  in  the  absence  of  an  express  stipulation  to  that  ^ect, 
declare  that  such  agent  is  under  no  ooligation  and  has  do  power,  as 
the  representative  of  the  company,  to  provide  means  for  tne  safety 
of  servants  whom  he  sends  in  a  place  of  danger  to  work? 

If  so,  the  duty  of  the  company  to  provide  such  security  may  be 
easily  evaded  by  having  no  one  on  hand  to  perfonn  it.  And  by 
simply  adopting  reasonable  rules,  the  observance  of  which  will  or- 
dinarily afford  protection,  althou^  in  a  given  instance  the  obaerr- 
ance  ox  such  regulations  would  s3Pord  no  protection  whatever,  and 
the  person  representing  the  company  in  the  direction  of  the  woii 
and  the  control  of  the  hands  knew  the  fact,  such  abdication  of  duty 
can  certainly  find  no  support  either  in  reason  or  authority. 

The  judgment  is  affirmed.     All  concur. 

Liability  of  Master  to  Servant  for  Injuries  caused  by  a  Fellow-servant.' 
Thifi  subject  came  before  the  Supreme  Court  of  Indiana,  in  Indiana  Gar  Com- 
pany «.  Parker,  100  Ind.  191 ;  a  case  which,  while  properly  excluded  from 
this  series  of  reports  because  not  strictly  a  railway  case,  is  yet  worthy  ex- 
tended quotation  in  a  note,  because  it  presents  one  of  the  most  thorough  dis- 
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cuasions  of  the  lawH>f  master  and  servant  we  have  seen.  In  that  case 
(Indiana  Gar  Company  «.  Parker,  wpra)^  the  complaint  of  the  appellee 
alleged  that  he  was  employed  by  the  appellant ;  that  while  engaged  in  the 
dis^Sarge  of  the  duties  of  his  employment  he  received  an  injury,  and  that 
this  injury  was  caused  by  the  fault  and  negligence  of  the  appellant  in  pro- 
Tiding  unsafe  and  defective  machinery. 

In  a  very  able  and  elaborate  brief,  counsel  for  appellant  argued  that  the 
appellee  was  not  entitled  to  recover  because  the  negligence  which  caused  the 
injury  was  that  of  a  fellow-servant,  the  foreman  of  the  shop  in  which  the 
appellee  was  employed ;  and  that  for  such  negligence  the  employer  is  not 
liable. 

The  court,  by  Elliott,  J.,  said:  We  concur  with  counsel  in  the  statement 
of  the  ^neral  principle  that  a  foreman  is  a  fellow-servant  of  those  working 
with  him,  and  that  for  the  foreman's  negligence  in  the  discharge  of  his  duties 
as  foreman  the  master  is  not  responsible  to  a  fellow-servant.  The  over- 
whelming weight  of  authority  sustains  this  general  doctrine,  and  our  own 
court  has  been  one  among  its  stanchest  supporters,  as  a  long  line  of  deci- 
sions attest.  Ohio,  etc.,  R.  R.  Co. «.  Tindall,  18  Ind.  866 ;  Wilson  v.  Madison, 
etc.,  R.  R  Co.,  18  Ind.  226;  Slattery  «.  Toledo,  etc.,  R.  R.  Co.,  28  Ind.  81; 
Ohio,  etc.,  R  R  Co.  v.  Hammersley,  28  Ind.  871;  Columbus,  etc.,  R.  R 
Co.  «.  Arnold,  81  Ind.  174;  Sullivan  v,  Toledo,  etc.,  R  R  Co.,  58  Ind.  26; 
Gormley  «.  Ohio,  etc,  R  R.  Co.,  5  Am.  &  Eng.  R  R  Cas.  581;  Robertson 
V.  Terre  Haute,  etc.,  R  R  Co.,  8  Am.  &  Eng.  R  R.  Cas.  176;  Royce  v, 
Fitzpatrick,  80  Ind.  526;  Drinkout «.  Eagle  Machine  Works,  90  Ind.  428. 

In  a  recent  case.  Railroad  Co.  «.  Ross,  17  Am.  &  Eng.  R  R.  Cas.  501 ;  the 
Supreme  Court  of  the  United  States,  by  a  divided  court,  four  of  the  judges 
diuenting,  laid  down  a  somewhat  different  doctrine,  but,  as  said  by  a 
reviewer,  "  it  is  probable  that  a  doctrine  approved  by  Chief  Justice  Shaw 
and  uniformly  followed  by  every  State  except  three  or  four,  will  hold  its 
own  against  a  bare  majority  decision  of  the  Federal  court."  81  AJb.  L. 
J.  81. 

In  Columbus,  etc.,  R  R  Co.  «.  Arnold,  mipm^  the  principle  was  applied 
to  a  case  where  the  servant  injured  was  a  fireman  on  a  locomotive,  and  the 
person  guilty  of  negligence  was  a  master  mechanic.  That  case  is  an  extreme 
one,  ana  does,  perhaps,  carry  the  doctrine  beyond  its  limits. 

In  Robertson  «.  Terre  Haute,  etc.,  R  R  Co.,  mpra^  the  servant  injured 
was  a  brakeman,  and  the  tigent  guilty  of  negligence  was  a  train-despatcher ; 
and  in  Drinkout  v.  Eagle  Machine  Works,  tuprOy  the  servant  who  received 
the  injury  was  employed  as  a  laborer  in  the  shop  of  which  the  agent  guilty 
of  negligence  was  a  foreman. 

In  Brazil,  etc.,  Coal  Co.  v,  Cain,  98  Ind.  282,  the  principle  was  applied  to 
the  case  of  a  '^bank  boss"  in  a  coal-mine,  whose  duties  were  the  same  as 
those  of  a  foreman.  We  shall  find  abundant  authority  to  the  same  effect  out- 
side of  our  own  reports. 

In  Wilson  «.  Merry,  1  L.  R.,  1  Scotch  &  Divorce  App.  826,  it  was  held  by 
the  House  of  Lords  that  a  servant  employed  as  a  miner  could  not  recover 
against  the  owner  of  the  mine  for  injuries  caused  by  the  negligence  of  the 
manager.  Decisions  involving  similar  principles  will  be  found  in  Brown  v. 
Accrinffton,  etc.,  Co.,  8  H.  &  C.  511;  Wigmore  v.  Jay,  5  Exch.  852;  Searle 
V.  LincUay,  11  C.  B.  N.  S.  428;  Ho  wells  v,  Landore,  etc.,  Co.,  L.  R,  10  Q. 
B.  62  (11  Moak's  Eng.  R  158);  Allen  «.  New  Qas  Co.,  L.  R.,  1  Exch. 
Div.  251. 

In  Albro  «.  Agawam,  6  Cush.  75,  the  agent  guilty  of  negligence  was  the 
superintendent  of  a  factory,  and  the  servant  injured  was  a  person  employed 
in  running  one  of  the  spinning-machines,  and  it  was  held  that  the  relation 
was  that  of  fellow-servants.  Northcoate  «.  Bachelder,  111  Mass,  822,  and 
Zeigler  «.  Day,  128  Mass.  152,  assert  a  like  doctrine. 
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In  the  case  of  Hard  «.  Vermont,  etc.,  R.  B.  Co.,  sS  Yt  478,  the  ujnred 
aenrant  was  an  engineer,  and  the  person  guilty  of  negligence  a  muter 
mechanic  in  charge  of  the  locomotives,  and  it  was  held  that  the  principal 
could  not  be  made  answerable.  Brown  v.  Winona,  etc.,  R.  R.  Co.,  27  Minn. 
162,  decides  that  the  relation  of  fellow-servants  exists  although  one  is  the 
overseer  or  foreman.  It  is,  however,  held  in  Iowa  that  the  fact  that  the 
superior  agent  has  charge  of  the  subordinate  ones  does  not  change  the  rela- 
tion from  that  of  fellow-servants,  unless  the  superior  has  authority  to  hire 
and  discharge  subordinate  servants.  Peterson  v,  Whitebreast,  etc,  Co.,  50 
Iowa,  673. 

In  Blake  «.  Maine  Central  R.  R.  Co.,  70  Maine,  60,  the  remark  of  the  judge 
in  Mc Andrew  «.  Bums,  89  N.  J.  117,  that  '<  a  fellow-servant  I  take  to  be  any 
one  who  serves  and  is  controlled  by  the  same  master,"  was  approvingly 
quoted,  and  it  was  held  that  the  principle  applied  although  one  servant  was 
subordinate  to  the  other.  The  Supreme  Court  of  Penns^vania  has  held,  in 
several  cases,  that  the  fact  that  one  of  the  agents  was  a  foreman  having  con- 
trol of  the  other  does  not  change  the  rule,  and  that  they  are,  nevertheles, 
fellow-servants  of  a  common  master.  Lehigh  Valley  Coal  Co.  v.  Jones,  86 
Pa.  St.  488;  Delaware,  etc.,  Canal  Co.  «.  Carroll,  89  Pa,  St.  874;  Keystone, 
etc.,  Co.  «.  Newberry,  96  Pa.  St.  246.  This  is  the  doctrine  of  the  Court  of 
Appeals  of  New  York.  Wright  v.  New  York  Central  R.  R.  Co.,  35  N.  Y. 
562;  Crispin  v.  Babbitt,  81  N.  Y.  516. 

The  cases  relied  on  by  the  appellant  do  not  conflict  with  the  views  ex- 
pressed in  the  cases  cited  by  us.  Rogers  v,  Overton,  87  Ind.  410,  was  not 
an  action  against  the  master,  but  was  an  action  by  one  fellow-servant  against 
another,  and  is,  of  course,  not  at  all  in  point.  Boyce  v,  Fitzpatrick,  supra, 
afllrms,  in  express  terms,  the  general  principle  of  the  cases  cited  by  us,  but 
decides  that  the  master  is  liable  for  a  negligent  failure  to  provide  safe 
machinery.  Indiana  Mfg.  Co.  «.  Millican,  87  Ind.  87,  belongs  to  a  class  of 
cases  essentially  different  from  the  present,  for  it  decides,  what  is  not  here 
immediately  involved,  that  a  master  is  responsible  if  he  negligently  employs 
an  incompetent  servant,  and  thus  causes  injury  to  another  servant  Tbe 
decision  m  Mitchell  v,  Robinson,  80  Ind.  281,  directly  afl3rms  the  general 
doctrine  as  we  have  stated  it  in  the  early  part  of  this  opinion,  but  declares 
that  where  the  agent  stands  in  the  place  of  an  absent  master,  the  master  is 
liable  for  his  negligence  in  perf ormmg  duties  which  the  law  requires  of  the 
master.  There  is,  therefore,  no  conflict  in  our  cases,  and  they  have  a  full 
and  firm  support  from  the  decisions  of  other  courts. 

The  rules  which  these  decisions  so  firml  v  establidi  as  the  law  of  this  State 
may  be  thus  stated : 

First.  The  master  is  not  liable  to  a  servant  for  injuries  resulting  from  the 
negligence  of  a  fellow-servant  engaged  in  the  same  general  line  of  duty, 
where  the  negligent  act  is  performed  in  the  capacity  of  servant. 

Second.  Servants  engaged  in  the  same  general  line  of  duty  are  fellow- 
servants  although  one  may  be  a  superior  and  the  others  may  be  subordinate 
servants,  under  his  immediate  direction  and  control. 

The  facts  which  it  is  necessary  to  consider  in  connection  with  the  rules  of 
law  stated  are  these :  The  appellant  is  a  foreign  corporation,  with  its  chief 
oficers  and  agents  in  another  State ;  it  owned  and  operated  a  car  manufac- 
tory at  Cambridge  City,  in  this  State ;  this  factory  was  under  the  i^neral 
control  and  management  of  John  McCrie;  the  wood  shop  in  which  tbe 
appellee  was  injured,  and  where  he  was  employed,  was  under  the  immediate 
control  of  John  Higginson,  as  foreman. 

It  is  obvious  that  the  rules  of  law  will  preclude  the  appellee  from  recov- 
ering upon  the  ground  that  the  foreman,  in  the  discharge  of  his  duties  as 
foreman,  was  guilty  of  negligence.  While  Higginson  was  acting  merely  as 
foreman,  and  not  discharging  a  duty  owing  by  the  master  to  its  servants,  he 
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-was  the  fellow-aeirant  of  the  appellee.  The  duties  of  his  position  as  fore- 
man did  not  make  him  anything  more  than  a  co- employee,  with  a  higher 
rank  and  greater  authority  than  the  appellee,  and  so  long  as  he  kept  within 
the  line  of  his  duties  as  foreman  he  was  a  fellow-serrant,  serving  a  common 
master.  If  the  negligence  which  caused  the  injury  occurred  while  Higginson 
was  enffaged  in  the  performance  of  the  duties  imposed  upon  him  as  an  em- 
ployee m  the  same  general  line  of  service  with  the  appellee,  the  employer  is 
not  liable,  because  the  liability  to  injury  from  the  negligence  of  a  fellow- 
servant  is  one  of  the  risks  of  the  service  which  the  servant  assumes*  in  enter- 
ing upon  it.  The  servant  does  not  assume  any  risk  arising  from  a  breach  of 
duty  by  the  master,  but  does  assume  the  risk  of  a  breach  of  duty  by  his  co- 
servants.  It  is  clear  that  counsePs  theory,  that  the  appellee  is  entitled  to 
recover  on  the  ground  that  the  foreman  was  guilty  of  negligence  in  the  per- 
formance of  his  duty  as  foreman,  cannot  be  maintained,  and  if  there  is  no 
other  ground  upon  which  the  appellee  can  plant  his  right  to  a  recovery  this 
appeal  must  be  sustained. 

ft  is  the  duty  of  the  master  to  provide  suitable  and  safe  machinery,  reason- 
ably well  adapted  to  perform  the  work  to  which  it  is  devoted,  without  en- 
dangering the  lives  or  limbs  of  those  employed  to  operate  it.  The  master  is 
not  bound  to  use  the  highest  care,  nor  to  secure  the  latest  and  most  improved 
machinery,  but  he  is  bound  to  use  care,  skill,  and  prudence  in  selecting  and 
maintaining  machinery  and  appliances,  and  for  a  negligent  omission  of  this 
duty  he  is  answerable  to  a  servant  injured  by  the  omission.  Umback  t.  Lake 
Shore,  etc.,  R  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  98;  Boyce  v.  Fitzpatrick, 
supra;  Lake  Shore,  etc.,  R.  R.  Co.  v,  McCormick,  5  Am.  &  Eng.  R.  R.  Cas. 
474;  Lawless  v.  Connecticut  River  R.  R  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  96; 
Trask  v.  California,  etc.,  R.  R  Co.,  11  Am.  &  Eng.  R  R.  Cas.  192;  Payne t). 
Reese,  100  Pa.  St.  301;  Hough  v.  Railroad  Co.,  100  U.S.  213;  Raibroad  Co. 
V.  Fort,  17  Wall.  553;  Ford  v,  Fitchburg  R  R  Co.,  110  Mass.  241 ;  Patersonc. 
"Wallace,  1  Macq.  748;  Corcoran  «.  Holbrook,  59  N.  Y.  517;  Ellis  v.  New 
York,  etc.,  R  R  Co.,  17  Am.  <&  Eng.  R  R  Cas.  641 ;  Wilson  v.  Willimantic, 
etc.,  Co.,  50  Conn.  438;  Yosburgh  v.  Lake  Shore,  etc.,  R  R.  Co.,  15  Am.  & 
Eng.  R  R  Cas.  249;  Wood,  Master  and  Servant,  686;  2  Thomp.  Neg.  972; 
Whart.  Neg.  section  211. 

The  duty  which  the  master  owes  to  the  servant  is  one  which  he  cannot 
rid  himself  of  by  casting  it  upon  an  agent,  officer,  or  servant  employed  by 
him.  The  distinction  li^tween  a  negligent  performance  of  dutv  by  an  agent 
or  servant,  and  the  negligent  omission  of  duty  by  the  master  himself,  is  an 
important  one.  Where  the  duty  is  one  owing  by  the  master,  and  he  entrusts 
its  performance  to  an  agent,  the  agent's  negligence  is  that  of  the  master.  As 
the  master  is  charged  with  the  imperative  duty  of  providing  safe  and  suit- 
able appliances,  this  duty  he  must  perform,  and  if  he  entrusts  it  to  an  agent, 
and  the  agent  performs  it  in  his  place,  the  agent's  act  is  that  of  the  master. 
In  authorizing  an  ageijit  to  perform  such  an  act,  the  principal  is,  in  legal  con- 
templation, himself  acting  when  the  agent  acts,  for  he  who  acts  by  an  agent 
acts  by  himself.  This  principle  does  not  conflict  with  any  of  the  general 
roles  we  have  stated,  for  the  agent  assumes,  by  authority,  the  master's  place, 
and  does  what  the  law  commands  the  master  to  do.  He  is  for  the  occasion, 
and  in  the  eyes  of  the  law,  the  master.  If  it  be  true  that  the  aunt's  act  is 
the  master's  act,  then  it  must  be  true  that  the  negligence  involved  m  the  act  is 
that  of  the  master  himself.  The  rule  which  absolves  the  master  from  liability 
for  the  negligence  of  the  fellow-servant  has  no  application  whatever  where 
the  agent  stands  in  the  master's  place.  The  reason  of  the  rule  fails;  and 
-where  the  reason  fails,  so  does  the  rule  itself.  The  reasons  which  support 
the  rule  are  that  servants  take  the  risks  of  the  employment  upon  which  they 
enter,  and  that  public  policy  requires  that  fellow -servants  should  **each  he 
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an  observer  of  the  conduct  of  the  other/'    Farwell  «.  Boston,  etc.,  R  B.  Co., 
4  Met.  (Mass.)  49. 

The  first  of  these  reasons  completely  fails  when  it  is  brought  to  mind  thtt 
the  servant  does  not  assume  the  risk  arising  from  unsafe  and  unsaitable 
machinery  and  appliances.  The  second  as  surely  and  completely  fails  when 
we  affirm,  as  under  all  the  authorities  affirm  we  must,  that  the  duty  to  pro- 
vide safe  appliances  rests  upon  the  master,  and  not  on  any  servant,  for, 
surely,  servants  are  not  bouna  to  be  observers  of  the  master's  conduct.  It 
is,  therefore,  not  at  all  difficult  to  clearly  discriminate  and  broadly  mark  the 
difference  between  a  case  where  it  ia  the  master^s  duty,  as  master,  that  is 
neglected,  and  a  case  where  it  is  the  fellow  servant^s  duty,  as  servant,  that 
is  negligently  performed.  A  servant  has  a  ri^ht,  himself  exercising  ordi- 
nary care,  to  rely  upon  his  master^s  care  and  diligence.  He  is  not  bound  to 
watch  his  master  as  he  is  his  fellow-servant.  The  rights  are  reciprocal:  the 
master  has  his  duty  as  the  servant  has  his.  When  the  master's  duty  is  neg- 
ligently done,  he  it  is  who  is  guilty  of  a  breach  of  duty  although  he  acted 
through  the  medium  of  an  agent.  If  the  master  were  permitted  to  escape 
his  duty  by  shifting  it  to  an  agent,  the  practical  result  would  be  his  entire 
absolution  from  the  duty  whicn  the  law  imposes.  The  law  will  not  permit 
this  result,  for  it  will  not  permit  a  duty  to  be  evaded,  but  will  require  per- 
formance by  the  person  upon  whom  it  has  fixed  it.  A  different  rule  from 
that  stated  would,  in  such  a  case  as  this,  wholly  relieve  the  master  from  ob- 
ligation to  his  servants,  for  here  the  foreign  corporation  acted  by  its  agents, 
and  none  of  its  chief  officers  were  ever  at  the  factory  in  Cambridge  City.  If 
it  cannot  be  held  responsible  for  the  negligence  of  these  agents  in  selecting, 
arranging,  and  maintaining  this  machinery,  the  result  will  be  that  it  is  wholly 
absolved  from  its  duty  to  its  agents  and  servants. 

It  is  clear,  u^on  principle,  that  where  the  duty  rests  directly  on  the  master, 
and  he  authorizes  an  agent  or  servant  to  perform  that  duty,  he  is  bound  to 
answer  to  a  servant  injured  by  the  negligent  performance  of  the  duty;  nor 
are  authorities  wanting.  In  one  of  our  text-books  it  is  said:  ''It  is  impor- 
tant at  this  point  to  remember  that  the  master  is  liable  where  the  negligence 
of  the  offending  servant  was  as  to  a  duty  assumed  by  the  master  as  to  working- 
place  and  machinery.  A  master,  as  wo  have  already  seen,  ia  bound  when 
employing  a  servant,  to  provide  for  the  servant  a  safe  working-place  and  ma- 
chinery. It  may  be  that  the  persons  by  whom  outbuildings  and  machinery 
are  constructed  are  servants  of  the  common  master,  but  this  does  not  relieve 
him  from  his  obligation  to  make  buildinfi;s  and  machinery  adequate  for  work- 
ing use.  Were  it  otherwise,  the  duty  before  us,  one  of  the  most  important 
of  those  owed  by  capital  to  labor,  could  be  evaded  by  the  capitalist  employ- 
uig  only  his  own  servants  in  the  construction  of  his  buildings  and  machinery.'' 
Wharton  Neg.,  section  282. 

In  a  thoughtful  essay  upon  this  general  subject.  Judge  Cooley  says:  "We 
have  seen  that  in  some  cases  the  master  is  charged  with*  a  duty  to  those  serv- 
ing him  which  he  cannot  divest  himself  of  by  any  delegation  to  others.  He 
is  charged  with  such  a  duty  as  regards  the  safety  of  his  premises,  the  suita- 
bleness of  the  tools,  implements,  machinery,  or  materials  he  procures  or  em- 
ploys, and  the  servants  he  en^ges  or  makes  use  of.  Whoever  is  permitted 
to  exercise  the  master's  authority  in  respect  to  these  matters  is  charged  with 
the  master's  duty,  and  the  latter  is  responsible  for  a  want  of  proper  caution 
on  the  part  of  the  agent,  as  for  his  own  personal  negligence."  2  Southern 
Law  Rev.,  N.  S.  114,  see  page  123. 

In  Mullan  «.  Philadelphia,  etc.,  Co.,  78  Pa.  St.  26,  the  court  said:  "In  this 
case  there  was  some  eviaence  that  the  entire  duty  of  providing  the  appliances 
for  loading  and  unloading  the  vessels  of  the  defendants  had  been  entrusted  to 
the  discretion  of  Corcoran.  And  just  to  the  extent  to  which  the  proof  went 
in  fixing  upon  him  the  responsibility  for  the  selection  of  the  rigging  and  for 


FKLL0W-8BEV  ANTS — FOREMAN — C  A  B-RBPAIBEB.         619 

adjusting  and  working  it,  did  the  same  proof  tend  to  establish  the  fact  con- 
tended Tot  by  the  plaintiff,  that  Corcoran  was  clothed,  as  to  these  duties, 
with  the  ultimate  power  and  authority  of  the  defendants."  It  was  held  in 
the  case  of  Gunter  v,  Graniteville  Mfg.  Co.,  18  S.  C.  262;  s.  c,  44  Am.  R. 
573,  that  where  a  su^rintendent  was  employed  to  secure  and  keep  the  ma- 
chinery of  a  factory  m  repair,  and  by  his  negligence  in  the  performance  of 
that  duty  caused  an  injury  to  a  servant  in  the  same  general  line  of  employ- 
ment, the  master  was  responsible.  The  court  said :  **  So,  too,  it  is  conceded 
to  be  the  duty  of  the  master  to  provide  suitable  machinery  for  the  use  of  his 
operatives ;  and  if  he  delegates  this  duty  to  another,  he  is  responsible  to  his 
servant  for  any  injury  caused  by  the  negligence  of  any  person  to  whom  the 
performance  of  this  duty  has  been  entrusted."  In  Crispin  v.  Babbitt  81,  N.  Y. 
516,  the  court  stated  the  general  principle  that  '*the  liability  of  the  master 
does  not  depwend  upon  the  grade  or  rank  of  the  employee  whose  neffliffence 
causes  the  injury,"  and  then  proceeded  thus:  **0n  the  same  principle,  bow- 
ever  low  the  grade  or  rank  of  the  employee,  the  master  is  liable  for  injuries 
caused  by  him  to  another  servant,  if  they  result  from  the  omission  of  some 
duty  of  the  master  which  he  has  confided  to  such  inferior  employee.  On  this 
principle  Flike  «.  Boston,  etc.,  R  R  Co.,  53  N.  T.  549,  was  decided. 
Church,  C.  J.,  says,  at  p.  533:  'The  true  rule,  I  apprehend,  is  to  hold  the 
corporation  liable  for  negligence  or  want  of  proper  care  in  respect  to  such 
acts  and  duties  as  it  is  required  to  perform  and  discharge  as  master  or  prin- 
cipal, without  regard  to  the  rank  or  title  of  the  agent  entrusted  with  their 
performance.  As  to  such  acts,  the  agent  occupies  the  place  of  the  corpora- 
tion, and  the  latter  should  be  deemed  present,  and  consequently  liable  for  the 
manner  in  which  they  are  performed.'"  In  McCosker  v.  Long  Island  R.  R 
Co.,  84  K.  Y.  77;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.,  564,  the  same  principle  is 
recognized  and  enforced.  The  rule  is  thus  expressed  by  another  court: 
**  The  duties  are  the  duties  of  the  master,  and  he  cannot  evade  the  responsi- 
bilities which  are  incident  and  cling  to  them  by  delegation  to  another.  When 
the  master  appoints  some  other  person  to  perform  these  duties,  then  the  ap- 
pointee represents  the  master,  and  thougn  in  their  performance  he  may  be 
and  is  a  servant  to  the  master,  yet  in  those  respects  he  is  not  a  co-servant,  a 
co-laborer,  a  co-employee,  in  the  common  acceptation  of  those  terms." 
Brothers  «.  Cartter,  52  Mo.  372. 

In  another  case  it  was  said :  *<  As  to  the  acts  which  a  master  or  principal  is 
bound  as  such  to  perform  toward  his  employees,  if  he  delegates  the  perform- 
ance of  them  to  an  agent,  the  agent  occupies  the  place  of  the  master,  and  the 
latter  is  deemed  present,  and  liable  for  the  manner  in  which  they  are  per- 
formed."   Corcoran  v,  Holbrook,  59  N.  Y.  517. 

Speaking  of  the  duty  of  the  master  to  the  servant,  the  Supreme  Court  of 
the  United  States  said:  ''Its  duty  in  that  respect  to  its  employees  is  dis- 
cbarged  when,  but  only  when,  its  agents  whose  business  it  is  to  supply  such 
instrumentalities  exercise  due  care  as  well  in  their  purchase  originally  as  in 
keeping  and  mainatining  them  in  such  condition  as  to  be  reasonably  and 
adequately  safe  for  use  by  employees."  Hougj)  v.  Railroad  Co.,  100  U.  S. 
213,  218;  Wabash,  etc.,  R.  R.  Co.  v.  McDaniels,  107  11.  S.  454;  s.  c,  11 
Am.  &  Eng.  R  R  Cas.  158. 

One  of  the  first  of  the  American  courts  to  adopt  and  develop  the  doctrine 
that  a  master  is  not  liable  to  a  servant  for  the  negligence  of  a  fellow-servant, 
and  a  court  that  has  with  as  much  sternness  as  any  in  the  land  enforced  the 
doctrine,  says:  *<The  a^nts  who  are  charged  with  the  duty  of  supplying 
safe  machinery  are  not,  in  the  true  sense  of  the  rule  relied  on,  to  be  regarded 
as  fellow-servants  of  those  who  are  engaged  in  operating  it.  They  are  charged 
with  the  master^s  duty  to  his  servant.  They  are  employed  in  distinct  and 
independent  departments  of  service,  and  there  is  no  difficulty  in  distinguish- 
ing them,  even  when  the  same  person  renders  service  by  turns  in  each,  as  the 
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conTenience  of  the  master  may  require/'  Ford  «.  Fitchburg  R  It  Co.,  110 
Mass.  240.  The  general  principle,  that  where  the  master  entrusts  to  a  servaot 
a  duty  which  he  himself  owes  to  those  employed  by  him,  he  is  liable  for  a 
negligent  dischar^  of  that  duty,  is  also  involved,  and  necessarily  decided, 
in  the  cases  of  Mitchell  v.  Robinson,  80  Ind.  281 ;  and  Ohio,  etc.,  R.  R  Co. 
V,  CoUarn,  78  Ind.  261,  vide  p.  278;  s.  c,  5  Am.  &  Eng.  R.  R.  Gas.  554. 

The  duty  of  the  employer  to  provide  safe  machinery  and  appliances  is  a 
continuing  one.  Thompson  says:  ''But  the  master  does  not  discharge  his 
duty  in  this  regard  by  providing  proper  and  safe  machinery,  or  fit  servants, 
in  the  first  instance,  and  then  remaining  passive.  '  It  is  a  duty  to  be  affirm- 
atively and  positively  fulfilled  and  performed.'  He  must  supervise,  examine, 
and  test  his  machines  as  often  as  custom  and  experience  require."  2  Thomp- 
son Neg.  984.  In  support  of  this  doctrine  the  author  cites  Warner  v,  Ene, 
etc.,  R.  R.  Co.,  39  N.  Y.  468;  King  v.  New  York  Central,  etc.,  R  R  Co.,  4 
Hun,  769 ;  Shanny  v,  Androscoggin  Mills,  66  Maine,  420 ;  Laning  «.  New 
York  Central  R  R.  Co.,  49  N.  Y.  621 ;  Snow  o.  Housatonic  R.  R  Co.,  8  Al- 
len, 441;  Lewis  v,  St.  Louis,  etc.,  R  R.  Co.,  59  Mo.  495;  Chicago,  etc.,  RR 
Co.  «.  Swett,  45  111.  197;  Illinois  Central  R  R  Co.  «.  Welch,  52  lU.  188; 
Gk>heen  v.  Texas,  etc.,  R.  R.  Co.,  8  Cent.  L.  J.  882.  This  is  the  doctrine  of 
the  Supreme  Court  of  the  United  States,  as  appears  from  the  decision  in 
Hough  V.  Railway  Co.,  supra. 

In  Gunter  v.  Qraniteville,  etc.,  Co.,  supra^  it  was  said:  ''It  is  well  settled 
that  it  is  the  duty  of  the  master  to  provide  suitable  and  safe  machineiy  aod 
appliances  for  the  use  of  his  operatives ;  and,  we  think,  it  is  also  settled  that 
his  duty  does  not  stop  there,  but  that  it  is  likewise  his  duty  to  keep  such 
machinery  in  proper  repair  and  in  safe  working  order;  and  if  these  duties,  or 
either  of  them,  are  negligently  performed,  and  one  of  the  servants  thereby 
sustains  an  injury,  the  master  is  liable,  even  though  he  may  have  entrusted 
the  performance  of  such  duties  to  subordinates,  by  whatever  name  they  may 
be  called."  In  support  of  this  doctrine  the  court  refers  to  the  cases  of  Cor- 
coran V,  Holbrook,  59  N.  Y.  517;  Brann  v,  Chicago,  etc.,  R  R  Co.,  58  Iowa, 
595;  Fuller  v,  Jewett,  80  N.  Y.  46;  s.  c,  1  Am.  &  Enff.  R  R  Cas,  109.  The 
rule  is  supported  by  sound  principle.  The  duty  of  the  master  is  not  at  an 
end  when  he  first  equips  his  factory  or  mill,  but  continues  as  long  as  there 
are  operatives  who  are  entitled  to  assume  that  he  will  use  due  care  to  provide 
safe  machinery  and  appliances.  It  would  overthrow  the  rule,  that  the  ri&ks 
which  a  servant  assumes  are  only  such  as  are  incident  to  the  use  of  machinery 
selected  and  maintained  by  the  master  with  proper  care,  to  deny  the  validi^ 
of  our  conclusion. 

Ordinary  care  requires  that  a  master  shall  take  notice  of  the  liability  of 
the  parts  of  the  machinery  to  decay  from  age  or  wear  out  by  use.  City  of 
Indianapolis  9.  Scott,  72  Ind.  196;  Board,  etc.,  v.  Lege,  98  Ind.  528;  Board, 
etc.,  V.  Bacon,  96  Ind.  81 ;  Rapho  v.  Moore,  68  Pa.  St  404.  It  certainly  needs 
no  argument  to  prove  that  a  factory-owner  must  know  that  a  rope,  or  ma- 
terials of  a  similar  character,  will  wear  out,  and  that  he  has  no  right  to  assume 
that  wear  and  use  will  not  weaken  or  impair  them.  Ordinary  prudence, 
therefore,  requires  that  he  should  take  notice  of  the  liability  of  such  things 
to  wear  out,  and  make  provision  for  such  contingencies.  Reason  and  expe- 
rience unite  in  affirming  that  an  owner  does  not  exercise  even  ordinary  care 
who  gives  no  attention  to  the  effect  upon  ropes,  belts,  timbers,  or  the  like, 
which  is  produced  by  the  wear  of  continued  use.  It  would  be  unreasonable 
to  assert  that  an  owner  might  entirely  disregard  the  tendency  of  parts  of  his 
machinery  to  wear  out,  and  intrench  himself  from  liability  on  the  gronnd 
that  at  the  outset  he  had  provided  safe  machinery  and  appliances. 

We  have  ascertained  the  general  principles  which  rule  such  cases  as  this, 
and  it  remains  to  ascertain  whether  they  were  correctly  applied  to  the  facts 
of  this  case.     The  appellee,  on  the  morning  that  he  was  injured,  received  an 
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order  from  Higginson,  the  foreman  tinder  whose  immediate  control  he  was. 
to  ran  what  was  called  the  cut-off  saw;  this  saw  was  a  circular  one,  and 
worked  through  a  groore  in  a  table.  The  rope  which  held  the  saw  back  from 
the  table,  and  in  a  great  measure  controlled  its  operation,  broke,  and  the 
breaking  of  this  rope  caused  the  injury.  The  evidence  shows  that  the  rope 
was  unsuitable,  defective,  and  unsafe,  and  there  is  also  evidence  tending 
strongly  to  show  that  the  foreman  had  notice  of  its  condition  prior  to  the 
mormng  the  injury  occurred.  One  of  the  appellee's  finffers  was  cut  off,  an- 
other was  badly  injured,  his  thumb  was  also  much  iniured,  his  hand  was  split 
open  to  the  wrist,  his  wrist  and  hand  rendered  stiff,  and  its  serviceableness 
much  impaired.  He  was  confined  to  his  bed  for  some  time,  abscesses  formed, 
several  bones  were  extracted,  and  he  suffered  great  pain.  He  expended  for 
medicine  and  surgical  attention  $144. 

The  court  did  not  err  in  instructing  the  jury  that  the  appellant  was  re- 
sponsible for  the  negligence  of  an  asent  appointed  by  it  to  act  in  its  place 
in  purchasing  and  maintaining  machinery  upon  which  the  duties  of  the  ap- 
pellee requir^  him  to  work.  Nor  did  the  court  err  in  refusing  the  instruc- 
tions  asked  by  the  appellant,  asserting  that  if  the  appellant  hsa  employed  a 
competent  superintendent  it  was  not  liable  although  the  machinery  was  un- 
safe. It  was  the  duty  of  the  corporation  to  provide  and  maintain,  so  far  at 
least  as  ordinary  diligence  could  do,  machinery  saf^  and  suitable  for  the  pur- 
poses for  which  it  was  used,  and  the  court  was  right  in  instructing  the  jury 
to  that  effect.  We  do  not  think  the  appellant  has  just  reason  to  complain  of 
the  ninth  instruction,  which  informs  the  jury  that  if  the  exercise  of  ordinary 
diligence  on  the  part  of  the  defendant  would  have  surprised  it  of  the  defective 
condition  of  the  rope,  and  it  negligently  allowed  the  rope  to  become  worn  and 
insecure,  the  plaintiff,  if  free  from  contributory  negligence  would  be  entitled . 
to  recover.  This  instruction,  taken,  as  it  must  to  the  connection  with  the 
others,  was  at  least  as  favorable  to  the  appellant  as  it  had  a  riffht  to  ask.  The 
doubt  is,  whether,  under  the  authorities,  the  master  is  not  held  to  more  than 
ordinary  diligence  in  such  matters ;  but,  however  this  may  be,  the  least  de- 
gree of  diligence  to  which  he  is  held  by  any  case  is  ordinary  diligence. 

In  computing  damages  in  such  a  case  as  this,  it  is  proper  to  consider  the 
pain  and  suffering  endured  by  the  injured  person,  the  expenses  incurred  for 
medical  attention,  the  character  of  the  injury,  whether  temporary  or  perma- 
nent, and  its  effect  upon  the  ability  of  the  person  injured  to  earn  money  or 
pursue  his  trade  or  profession.  City  of  Indianapolis  «.  Qaston,  68  Ind.  224; 
Wright  V.  Compton,  53  Ind.  837;  Cox  «.  Yanderkleed,  21  Ind.  164;  Taber  «. 
Hutson,  5  Ind.  322 ;  Fisher  v,  Hamilton,  49  Ind.  841.  In  this  class  of  cases, 
exemplary  damages  cannot  be  awarded,  but  full  compensatory  damages  may 
be  given.  It  is  said  in  a  text-book  of  excellent  repute  that  <4n  an  action 
for  negligent  injurv  to  the  person  of  the  plaintiff,  he  may  recover  the  expense 
of  his  cure,  the  value  of  the  time  lost  byhim  during  his  cure,  and  a  fair  com- 
pensation for  the  physical  and  mental  suffering  caused  by  the  injury,  as  well 
mm  for  any  permanent  reduction  of  his  power  to  earn  money."  Shear.  & 
Bedf.  Neg.,  section  606.  The  court  approved  an  instruction  substantially 
like  the  one  now  before  us  in  Pittsburgh,  etc.,  R.  R.  Co.  «.  Sponier,  85  Ind. 
165 ;  8.  c,  8  Am.  &  Eng.  R.  R.  Cas.  458;  and  in  City  of  Huntin^on  v.  Breen, 
77  Ind.  29.  In  City  of  Indianapolis  v.  Scott,  72  Ind.  196,  an  instruction  in 
almost  the  exact  languajo^  of  the  one  under  immediate  mention  was  approved. 

We  think  the  complaint  sufficiently  shows  that  the  appellee  suffered  special 
damages,  for  it  describes  the  injury  and  avers  that  the  *'  plain tiff^s  right  hand 
has  been  permanently  injured  and  ruined,  and  rendered  unfit  for  use  and 
labor.'* 

It  is  a  settled  rule  of  law  that  courts  will  not  disturb  a  verdict  on  the 
Ipround  of  excessive  damages  unless  they  are,  as  said  by  Chancellor  Kent,  so 
*'  outrageous  as  to  strike  every  one  with  the  enormity  and  injustice  of  them. 
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and  so  as  to  iDduoe  the  court  to  belieTe  that  the  jury  must  have  acted  from 
prejudice,  partiality,  or  corruption."  Coleman  «.  South  wick,  9  Johns.  45. 
This  doctrine  has  often  been  enforced  by  this  court.  Ohio,  etc.,  R  R  Co. 
0.  GoUarn,  nipra;  Yater  «. Mullen,  23  Ind.  562;  Alexanders.  Thomas,  25  Ind. 
268;  Reeves  v.  State,  87  Ind.  441 ;  Hoagland  9.  Moore,  2  Blackf.  167;  Goaid 
V.  Risk,  11  Ind.  156.  In  a  recent  text-book  a  like  doctrine  is  laid  down  and 
many  authorities  are  cited.    Hayne,  New  Trials,  section  95. 

Judgment  was  affirmed,  when  a  petition  for  a  rehearing  was  filed. 

Elliott,  J.,  agun  decided  the  case.  He  said:  An  able  brief  has  been 
filed  on  the  petition  for  rehearing,  but  the  principal  questions  decided  are 
not  again  discussed,  counsel  saying:  ''The  view  taken  in  the  opinion,  how- 
ever, has  such  strong  reasons  to  support  it  that  we  shall  not  ask  the  court 
to  reconsider  it." 

Ninety-five  reasons  were  stated  in  the  motion  for  a  new  trial,  and  it  is  now 
complained  that  we  did  not  consider  all  of  the  questions  presented.  We  did 
decide  all  of  the  main  questions  and  such  as  counsel  fully  argued,  but  it  is 
perhaps  true  that  we  did  not  expressly  decide  some  minor  ones,  although 
those  decided  really  rule  the  case. 

The  question  upon  the  evidence  as  to  whether  Parker  was  or  was  not 
guilty  of  contributory  negligence  was  one  of  fact  for  the  jury,  and  not  of 
law  for  the  court ;  and  as  there  was  evidence  satisfactorily  supporting  the 
verdict,  we  must  leave  it  undisturbed.  There  are,  no  doubt,  cases  where 
the  court  will  determine  the  question  of  contributory  negligence,  but  this  is 
not  one  of  them.  Whether  Parker  could  have  seen  the  defect,  and  whether 
it  was  such  as  ordinary  prudence  and  vigilance  would  have  enabled  him  to 
ffuard  against,  were  questions  of  fact.  Descriptions  of  the  defect  were  given 
by  the  witnesses,  and  it  is  impossible  for  the  court  to  say,  as  matter  of  law, 
that  he  could  by  exercising  ordinary  prudence  have  seen  it  and  avoided  in- 
jury. It  certainly  was  not  one  open  to  observation,  and,  besides  this,  one  of 
the  superior  agents  of  the  corporation — ^its  chief  representative,  in  fact— had 
ordered  him  to  work  upon  the  machinery,  and  we  cannot  perceive  any  rea- 
son for  taking  the  case  from  the  jury.    Baker  v,  Allegheny  Valley  R  R  Co^ 

95  Pa.  St.  211 ;  8.  c,  8  Am.  &  £ng.,  R  R  Cas.  141.  It  is  quite  clear  that  it 
would  have  been  error  for  the  trial  court  to  have  instructed  the  jury  to  find 
for  the  appellant,  and  it  follows  that  this  court  cannot  interfere.  City  of 
Indianapolis  v,  Gaston,  58  Ind.  224  ^  Pennsylvania  Co.  v,  Hensil,  70  Ind. 
569;  Louisville,  etc.,  R.  R  Co.  t,  Richardson,  66  Ind.  46;  City  of  Wash- 
ington «.  Small,  86  Ind.  462,  p.  469;  Terre  Haute,  etc.,  R  R  Co.  «.  Buck, 

96  Ind.  846;  s.  c,  18  Am.  <&  £ng.  R  R  Cas.  234;  Pennsylvania  R  R  Co. 
V.  White,  88  Pa.  St.  327 ;  Willard  t>.  Pinard,  44  Vt.  84 ;  Robson  «.  North- 
eastern R.  W,  Co.,  L.  R,  10  Q.  B.  Div.  271;  Curtis  «.  Detroit,  etc,  R  R 
Co.,  27  Wis.  158;  Hutch.  Car.  615.  In  such  cases  as  this  the  question  must, 
under  proper  instructions,  be  left  to  the  jury  as  one  of  fact. 

We  recognize  and  approve  the  general  rule  that  a  servant  who  continues 
in  the  master's  employment  with  full  knowledge  of  the  risk  cannot  recover 
for  injuries  received.  Umback  v.  Lake  Shore,  etc.,  R.  R.  Co. ,  83  Ind.  191 ;  s.  c, 
8  Am.  &  Eng.  R.  R  Cas.  98;  Lake  Shore,  etc.,  R.  R.  Co.  v.  McConnick, 
74  Ind.  440;  s.  c,  5  Am.  &  Eng.  R  R.  Cas.  475.  But  that  rule  does  not 
apply  here.  There  is  no  such  evidence  as  warrants  the  assumption  that  the 
appellee  knew  of  the  defective  condition  of  the  machinery,  or  that  it  was 
such  as  to  subject  him  to  any  extraordinary  risks.  The  jury  by  their  general 
verdict,  and  also  in  answer  to  interrogatories,  explicitly  negaJtive  the  exist- 
ence of  knowledge.  It  would  be  a  psdpable  violation  of  lon^-settled  rules 
to  set  aside  the  conclusion  of  the  jury  upon  the  evidence  as  it  comes  to  ns. 

A  single  interro^tory  is  selected  by  appellant,  and  upon  that  a  jadgment 
is  demanded.  This  demand  cannot  be  heeded,  for  the  answer  is  not  snch 
as  controls,  and  it  is  only  where  the  single  answer  is  of  controlling  force  that 
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the  general  yerdict  will  be  set  aside.  This  has  been  again  and  again  decided. 
Grand  Bapids,  etc.,  R  R  Co.  v.  HcAnnally,  98  Ind.  412,  vide  pp.  417,  418, 
and  cases  cited ;  Hereth  v.  Hereth,  ante,  p.  85.  Besides,  it  has  been  yery 
frequently  decided  that  answers  to  interrogatories  will  not  control  the  gen- 
eral verdict,  unless  there  is  an  irreconcilable  conflict,  and  here  there  is  no 
such  conflict.  But  if  we  are  wrong  in  applying  these  rules,  still  the  appel> 
lant  can  not  succeed,  for  all  that  appears  in  the  answer  is  that  one  of  the 
saperior  agents  of  the  corporation,  the  one  in  charge  of  the  shop  where  ap- 
pellee worked,  had  knowledge  of  the  defect,  and  it  is  quite  clear  that  his 
knowledge  would  not  conclude  the  appellee.  Atlas  En&^ne  Works  v,  Ran- 
dall, post,  p.  298.  Even  if  Higginson,  the  foreman,  had  been  a  mere  fellow- 
seryant  in  the  same  line  of  employment  with  Parker,  instead  of  a  foreman 
having  full  authority  over  him,  it  is  doubtful  whether  knowledge  on  the 
part  of  Higginson  would  have  concluded  Parker. 

We  do  not  think  it  can  be  said  as  a  matter  of  law  that  a  workman  is  guilty 
of  negligence  who  changes  from  one  part  of  his  work  to  another  at  the  com- 
mand of  the  agent  set  over  him  by  the  master.  Rogers  v.  Overton,  87  Ind. 
410.  Here  there  was  no  change  from  one  shop  to  another,  no  change  from 
one  branch  of  business  to  another,  but  only  a  change  in  the  same  shop  from 
one  piece  of  machinery  to  another,  and  we  can  perceive  no  reason  for  hold- 
ing the  servant  guilty  of  contributory  negligence  in  making  such  a  change 
pursuant  to  the  orders  of  his  superior.  It  would  be  unreasonable  to  require 
servants  to  disobey  the  orders  of  a  superior  agent  under  such  circumstances. 
A  prudent  man  has  a  right,  within  reasonable  limits,  to  rely  upon  the  ability 
and  skill  of  the  agent  in  whose  charge  the  common  master  has  placed  him, 
and  is  not  bound,  at  his  peril,  to  set  his  own  judgment  above  that  of  his 
superior.  Atlas  Engine  Works  v,  Randall,  supra;  Rogers  v.  Overton,  supra. 
There  may,  perhaps,  be  cases  where  it  would  be  contributory  negligence  to 
change  positions,  as,  for  instance,  where  the  change  is  made  to  a  branch  of 
business  with  which  the  servant  is  unacquainted ;  but  this  is  not  such  a  case, 
for  here  the  superior  agent  had  authority  to  give  orders,  had  charge  of  the 
branch  of  business  in  which  the  servant  was  employed,  and  the  change  did 
not  take  the  servant  out  of  the  line  of  his  employment.  Dowling  v.  Allen, 
74  Mo.  18;  Cone  v,  Delaware,  etc.,  R.  R.  Co.,  81  N.  Y.  206;  s.  c,  2  Am. 
&  Eng.  R.  R.  Gas.  57;  Cowles  9.  Richmond,  etc.,  R.  R.  Co.,  84  N.  C.  809; 
Ryan  «.  Bagaley,  50  Mich.  179;  Corcoran  v.  Holbrook,  59  N.  Y.  617;  Luebke 
V.  Chicago,  etc.,  R.  W.  Co.,  59  Wis.  127,  15  Am.  &  Bng.  R.  R.  Cas.  183; 
Manufacturing  Co.  v,  Morrissey,  40  Ohio  St.  148. 

In  the  course  of  his  testimony,  and  in  explaining  the  character  of  his  in- 
jury, the  appellee  exhibited  his  injured  hand  to  the  jury.  There  was  no  sub- 
stantial error  in  permitting  this  to  be  done.  Wharton  says:  '* Injury  to  the 
person  may  also  be  proved  by  inspection.  Thus  in  an  action  to  recover  dam- 
ages  for  an  injury  to  a  limb,  the  injured  limb  may  be  exhibited  on  trial.'' 
Whart.  Crim.  Ev.,  section  812.  A  CTeat  number  of  interesting  cases  are  col- 
lected by  him,  all  holding  such  evidence  admissible.  One  among  the  most 
remarkable  and  amusing  cases  of  this  general  character  is  that  of  Thurman 
«.  Bertram,  20  Alb.  L.  J.  151,  where  a  baby  elephant  was  brought  into  one 
of  the  English  courts.  In  his  work  on  Trial  Evidence,  p.  599,  Abbott  says : 
**The  injured  member  may  be  exhibited  to  the  jury.''  An  English  author 
says  that  evidence  afforded  by  inspection  is  of  the  highest  character.  1  Tay- 
lor Kv.,  p.  513.  By  another  English  writer  the  same  view  is  taken.  Best 
Princ.  Ev.  199.  There  has  been  much  discussion  as  to  whether  a  person  ac- 
caaed  of  crime  can  be  compelled  to  submit  his  person  to  the  inspection  of 
the  jury,  but  it  is  agreed  on  all  hands  that  instruments  with  which  a  crime 
vraa  committed,  the  clothing  of  the  accused  or  of  the  deceased,  wounds  and 
marks  on  their  person,  maybe  given  in  evidence.  15  Cent.  L.  J.  2  and  209; 
22  Alb.  L.  J.  145 ;  Rogers  Exp.  Tes.  p.  104. 
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Our  own  decisions  have,  in  a  ereat  yarietyof  cases,  recognized  the  right  to 
flubmit  to  the  jury  persons  and  things  for  inspection.  Fleming  «.  State,  11 
Ind.  234;  Story  v.  State,  99  Ind.  418;  Short  v.  State,  68  Ind.  876;  McDonel 
t.  State,  90  Ind.  820,  vide  p.  828;  Beavers  v.  State,  58  Ind.  530.  Perhaps 
the  most  numerous  class  of  cases  in  which  the  right  of  the  jury  to  inspect  a 
thing  has  been  discussed  is  that  in  which  the  genuineness  of  written  instni- 
ments  has  been  involyed,  and  it  has  been  uniformly  held  that  it  is  competent 
for  the  jury  to  make  such  inspections,  and  that  they  may  be  aided  by  mag- 
nifying-glasses.    Lawson  Exp.  and  Opinion  £v.  415. 

The  case  of  Stephenson  v.  State,  28  Ind.  272,  does  not  touch  the  question 
here  involved,  as  is  evident  from  the  statement  of  the  court,  for  that  state- 
ment shows  that  no  evidence  at  all  was  offered,  the  trial  judge  holding  that 
as  the  defendant  was  in  court  there  was  no  necessity  for  any  evidence,  as  he 
could  determine  the  defendant's  age  from  his  appearance.  The  case  of 
Ihinger  o.  State,  68  Ind.  251,  decides  that  an  instruction  given  by  the  cowt 
was  erroneous  for  the  reason  that  it  made  the  case  turn  entirely  upon  the  per- 
sonal appearance  of  the  party  rather  than  upon  the  testimony  of  the  wit- 
nesses. The  decision  in  Robinius  «.  State,  68  Ind.  285,  does  go  further,  and 
holds  that  the  court  trying  the  case  has  no  right  to  take  into  account  the  per- 
sonal appearance  of  the  accused  in  determining  the  question  of  his  age. 
Conceding  the  correctness  of  this  decision,  although  it  has  been  strongly  as- 
sailed as  requiring  a  judge  to  disregard  the  evidence  of  his  own  senses,  still 
there  is  a  distinction  between  such  a  case  and  the  present,  for  where  age  is 
the  material  question,  as  it  was  in  the  case  cited,  the  decision  upon  inspection 
really  determines  the  whole  case ;  while,  in  such  a  case  as  the  present,  the 
inspection  of  the  wounded  member  simply  illustrates  and  makes  clear  the 
testimony  of  the  party,  and  assists  in  determining  the  character  of  one  of  the 
facts  in  the  case.  There  is  still  another  distinguishing  feature,  and  that  is 
this :  in  the  present  case  the  question  is  not  as  to  the  effect  of  the  exhibition 
of  the  wounded  hand ;  while  in  the  case  cited  the  question  was  entirely  as 
to  the  force  and  effect  of  the  inspection  of  the  person  of  the  accused. 

All  that  we  are  now  required  to  decide  is,  whether  it  was  substantial  error 
to  allow  the  appellee  to  exhibit  to  the  jury  in  the  course  of  his  t^timony 
his  wounded  hand ;  we  are  not  required  to  determine  whether  the  result  of 
such  an  exhibition  can  be  deemed  evidence  in  the  strict  sense  of  the  term, 
or  what  force  and  effect  should  be  ascribed  to  it,  if  regarded  as  evidence. 

Corporations — Liability  of|  for  Tortious  Acts  of  Servants. — Corporations 
are  liable  for  the  acts  of  their  agents  and  employees  in  the  same  manner  and 
to  the  same  extent  as  private  persons.  Accordingly,  the  employees  of  a  rail- 
road corporation,  who  are  engaged  in  service  at  its  stations  or  on  its  trains, 
are  presumed  to  be  authorized  by  it  to  do  such  service  and  to  perform  the 
acts  usually  incident  to  their  position ;  and  the  corporation  is  liaole  for  their 
tortious  acts  which  are  performed  in  the  course  of  such  service.  Denver,  S. 
P.  «&  P.  R.  R  Co.  V.  Conway,*  Colorado,  December,  1884. 

Servant  Injured  by  Co -servant— Master  not  Liable.  Pieading.— A  master 
is  not  liable  in  damages  to  a  servant  for  injuries  resulting  from  the  negligence 
of  a  fellow-servant  engaged  in  the  same  general  employment,  unless  he  has  been 
guilty  of  negligence  in  the  employment  of,  or,  after  notice,  continues  in  his 
employment,  the  negligent  or  incompetent  employee  through  whose  negli- 
gence the  injury  was  caused,  and  such  negligence  on  the  part  of  the  master 
must  be  averred  in  the  complaint.  Bogara  v.  Louisville,  E.  &  St  L.  R.  R. 
Co.,*  100  Indiana,  491;  citing  Indiana  Car  Co.  e.  Parker,  Idem,  181;  Ohio, 
etc.,  R.  B.  Co.  V.  CoUam,  5  Am.  & Eng.  R.  R.  Cas.  554;  Boyoe  v  Fitipatxidc, 
SO  Ind.  526 ;  Brazil,  etc^  Co.  v.  Cain,  98  Ind.  282. 
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Oappeb 

V. 

Louisville,  Eyanbyille  and  St.  Louis  B.  B.  Co. 

(Adwmce  Case,  Indiana,     Oetaber  17,  1885.) 

Where  one  employed  by  a  railroad  company  to  work  in  a  tunnel  was  or- 
dered by  the  superintendent  of  the  work,  imder  threat  of  dismissal,  to  get 
on  a  freight  tram  for  transportation  to  another  tunnel,  and  in  doing  so  he 
was  violently  cast  on  the  ground  and  injured  by  the  negligence  of  the 
engineer  in  starting  the  train,  the  company  is  not  liable. 

A  command,  accompanied  by  a  threat,  is  a  command  to  which  an  employee 
is  not  bound  to  submit;  under  the  contract  of  service,  such  command  does 
not  take  the  plaintiff  out  of  the  general  line  of  his  employment,  and  having 
received  his  injury  through  the  negligence  of  his  fellow-servant  engaged 
in  the  same  general  employment,  the  master  is  not  liable. 

Appeal  from  the  Floyd  Circuit  Court. 

The  facts  are  sufficiently  stated  in  the  opinion. 

If[  StafsLud  FerruB^  Spencer  <&  Ferris  for  appellant. 

Ada/ma  <&  Mich&aer  for  appellee. 

Elliot,  J. — ^The  material  allegations  of  the  appellant's  complaint 
are  these :  "  Prior  to  the  7th  day  of  February,  1883,  the  plaintiff, 
being  a  laborer,  entered  into  the  service  of  the  defend-  facts. 

ant  to  work  and  assist  at  removing  loose  and  projecting  pieces  of 
stone  from  the  side  and  roof  of  a  tunnel,  and  to  place  in  the  tun- 
nel timbers  and  frames  for  bracing  and  supporting  the  sides  and 
roof  thereof ;  in  the  doing  of  all  of  whicli  the  plaintiff  acted 
nnder  the  command  and  directions  of  one  James  O'Hara,  who  was 
the  person  appointed  by  the  defendants  as  the  general  superin- 
tendent of  tne  said  work  and  the  laborers  engaged  therein.  On 
the  7th  day  of  February,  1883,  while  engaged  about  his  work  at 
the  said  tunnel,  he,  with  other  laborers,  was  directed  and  ordered 
by  James  O'Hara,  under  a  threat  of  discharge  if  he  disobeyed,  to 
get  npon  a  freight  train  of  the  defendant's  and  go  to  another  tun- 
nel near  Georgetown  to  work.  The  freight  train  was  not  stopped 
to  allow  the  plaintiff  to  embark  thereon,  but  was  running  slowly, 
so  that  plaintiff  might  safely  have  gone  upon  the  steps  and  into 
the  car  but  for  the  negligence  and  carelessness  of  the  defendant's 
servants  who  were  in  charge  of  the  said  train.  James  O'Hara 
directed  the  plaintiff  to  get  upon  said  train  while  it  was  moving, 
slowly  as  aforesaid,  and  the  plaintiff,  in  obedience  to  said  order 
and  using  due^care  to  prevent  accident  or  injury,  attempted  so  to 
do,  and  tor  that  purpose  took  hold  of  the  iron  rod,  or  hand-rail,  at 
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tlie  rear  of  the  car  into  which  he  was  directed  to  go,  and  started  to 
^t  upon  the  steps  of  said  car ;  bat  the  plaintiff  says  that  at  that 
instant  the  engineer  and  servants  of  the  defendant  in  charge  of  the 
engine  which  was  moying  said  car  along  the  track,  without  warn- 
ing the  plaintiff  of  their  intention  so  to  do,  violently  forced  said 
car  forward  with  great  violence,  causing  the  same  to  violently  jerk 
the  plaintiff,  by  the  force  and  violence  of  which  his  hold  was  looe- 
enea  from  the  iron  rod  and  he  was  thrown  under  the  car  and  his 
foot  run  over  and  crushed." 

The  appellee  contends  that  the  trial  court  rightly  decided  that 
the  complaint  was  bad,  for  the  reason  that  it  appears  that  the  in- 
jury to  the  plaintiff  was  caused  by  the  negligence  of  a  fellow  ser- 
vant. The  appellant,  on  the  other  hand,  contends  that  the  raling 
of  the  trial  court  was  wrong,  because  the  servants  of  the  appellee, 
whose  negligence  caused  the  injury,  were  not  in  the  same  general 
line  of  employment. 

The  alleganons  of  the  complaint  do  not  bring  the  case  within 
the  cases  holding  that  where  a  servant  is  transferred  by  command 
of  his  superior  to  a  line  of  service  different  from  that  which  he 
undertook  when  he  entered  the  service  of  the  master,  he  maj 
maintain  an  action  against  the  master  for  injuries  received  while 
engaged  in  the  work  to  which  he  was  transferred. 

Such  decisions  as  those  in  Lalor  v.  Chicago,  Q.  &  B.  R.  R  Co., 
62  111.  401 ;  U.  P.  R.  R.  Co.  v.  Fort,  17  Wall,  553 ;  Chicago  & 
N.  W.  R.  R  Co.  V.  Bayfield,  37  Mich.  205 ;  Hurst  v.  Chicago,  49 
Iowa,  76,  and  Mann  v.  Oriental  P.  Wks.  11  R.  I.,  152,  do  not  in 
any  event  rule  this  case,  and  we  need  not  and  we  do  not  enter  npon 
any  examination  of  the  doctrine  which  they  maintain.  The  com- 
plaint before  us  does  not  aver  that  the  appellant  engaged  in  tlie 
service  of  the  company  to  do  a  particular  work,  or  pursue  a 
designated  line  of  service  from  wnich  he  was  wrongfully  trans- 
ferred. It  does  not  appear  that  the  command  of  the  superintend- 
ent was  not  one  which  the' duties  of  this  appellant's  employment 
i*equired  him  to  obey.  For  anything  that  appears,  the  command 
to  go  from  one  tunnel  to  another  was  one  which  the  superintendent 
had  a  right  to  give  and  to  which  the  engagement  of  the  appellant 
required  him  to  yield  an  obedience.  It  is  true  that  the  complaint 
avers  that  the  command  of  the  superintendent  was  given  under  a 
threat  of  discharge,  but  this  is  bv  no  means  equivalent  to  averring 
that  the  command  took  the  appellant  out  of  the  general  line  of  his 
employment,  or,  that  it  was  one  to  which  he  was  not  bound  to 
submit  under  his  engagement  in  the  service  of  the  company.  It 
cannot  be  presumed  that  either  the  master  or  the  superior  agent 
violated  a  duty  and  disregarded  the  rights  of  the  appellant  A 
plaintiff  who  founds  a  cause  of  action  upon  a  breach  oi  duty  mast 
state  such  facts  as  show  the  duty  and  its  violation. 

It  may  now  be  taken  as  settled  in  this  State,  that  where  a  master 
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delegates  daties  which  the  law  imposes  upon  him  to  an  agent,  the 
agent,  whatever  his  rank,  in  performing  that  duty  acts  as  the  master. 
Tne  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  and  antborites  cited ; 
Atlas  E.  Wks.  v.  Randall,  Id.  293.  The  case  relied  on  by  the  ap- 
pellant, Ohio,  etc.,  R.  R.  Co.  v.  Collarn,  5  Am.  &  Eng.  R.  R.  Cas. 
554,  rests  on  this  principle. 

In  that  case  the  railroad  company  was  held  liable  on  the  ground 
that  the  master  mechanic  whose  negligent  breach  of  duty  caused 
the  injury,  was  not  a  fellow-servant,  but  in  the  discharge  of  the 
duties  cast  upon  him  was  acting  for  the  master  and  stood  in  his 
place. 

The  complaint  under  examination  does  not  state  facts  showing 
that  the  superintendent,  O'Hara,  acted  in  the  master's  place ;  on 
the  contrarv,  it  states  such  facts,  and  only  such  facts,  as  show  that 
the  so-called  superintendent  was  nothing  more  than  the  foreman  in 
charge  of 'the  particular  work  in  which  the  appellant  was  employed.  ^ 

In  the  case  of  the  Indiana  Car  Company  v,  Parker,  supra,  a  ' 
great  number  of  cases  were  collected  from  which  it  appears  that 
the  rule  has  been  long  and  firmly  established,  that  for  the  negli- 
gence of  a  foreman,  or  other  like  agent,  the  master  is  not  liable  to 
a  servant  engaged  in  the  same  general  service.  It  is  not  necessary 
to  again  review  the  cases  or  investigate  the  subject,  for  the  rule  is 
too  well  established  to  be  now  shaken,  that  a  foreman,  except  where 
the  master's  duties  are  delegated  to  him,  is  a  fellow-servant  with 
those  under  his  immediate  supervision,  and  that  for  the  negligence 
of  a  fellow-servant  an  action  will  not  lie  against  the  common 
master. 

This  case  is  that  of  a  servant  engaged  in  the  work  of  construct- 
ing and  repairing  tunnels  upon  the  line  of  the  railroad,  and  receiv- 
ing an  injury  while  bein^  carried  from  one  point  to  another  upon 
the  line  of  his  employer's  road.  The  decisions  of  our  court  are, 
that  one  who  is  employed  to  do  work  upon  the  track  of  a  railroad 
is  a  co-servant  with  the  engineer  and  others  in  charge  of  the  train 
that  carries  him  to  and  from  his  work.  Ohio  &  Miss.  R.  R.  Co. 
V.  Tindall,  13  Ind.  366 ;  Wilson  v.  Madison,  etc.,  R  R.  Co.,  18 
Ind.  226 ;  Slattery's  Admr.  v.  Toledo  R.  R,  Co.,  23  Ind.  81 ; 
Thaver  v.  St.  L.,  A.  &  T.  H.  R.  R.  Co.,  22  Ind.  26  ;  Ohio  &  M. 
R.  K.  Co.  V.  Hammersley,  28  Ind.  371 ;  Gormley  v.  Ohio  &  Miss. 
R.  R.  Co.,  5  Am.  &  Eng.  R.  R.  Cas.  581.  It  is  not  possible  to  dis- 
tinguish in  principle  between  the  cases  we  have  cited  and  the  pres- 
ent one,  for  it  cannot  make  any  difierence  whether  the  servant 
was  employed  to  repair  tunnels,  relay  rails,  replace  ties,  or  spread 
gravel  m  ballasting  the  track,  and  this  case  must  fall  within  the 
rule  declared  in  those  cases.  The  authorities  are  very  numerous  in 
Buppoii;  of  the  doctrine  maintained  by  our  decisions,  and  among 
the  cases  upon  this  subject  are :  O'Brien  v.  Boston  Co.,  19  Rep. 
462  ;  Gillshannon  v.  Stony  Brook  R.  R  Co.,  10  Cush.  228 ;  Rus^ 
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sell  V.  Hudson  R.  R.  Co.,  17  N.  T.  134 ;  Holden  v.  Fitchburg  R  R. 
Co.,  129  Mass.  268 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  94 ;  Roberts  v. 
R.  R.  Co.,  22  N.  W.  Rep.  389 ;  Manville  v.  Cleveland  &  T.  R.  R 
Co.,  11  Ohio  St.  417;  Keystone  B.  Co.  v.  Newberry,  96  Pa.  St. 
246 ;  s.  c.,  42  Am.  U&p.  543 ;  Tick  v.  N.  Y.  R  R.  Co.,  95  N.  Y. 
267 ;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  609 ;  Thompson  v.  Chicago, 
18  Fed.  Rep.  239 ;  Pa.  R.  R.  Co.  v.  Wachter,  60  Md.  395 ;  s.  c,  15 
Am.  &  Eng.  R.  R.  Cas.  187 ;  Dallas  v.  Gulf  Co.,  61  Texas,  196 ; 
Trougear  v.  Lower  Vein  Coal  Co.,  62  Iowa,  578 ;  Brown  v.  Minn. 
&  St.  L.  R.  R.  Co.,  31  Minn.  553  ;  s.  c,  15  Am.  &  Eng.  R  R.  Gas. 
333  ;  Hane  v.  Chicago  Co.,  62  Wis.  525 ;  Chicago  &  S".  W.  R.  R 
Co.  V.  Moranda,  93  111.  302 ;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  564 ; 
Cunningham  v.  International  R.  R.  Co.,  51  Texas,  503. 

The  doctrine  is  now  so  well  settled,  and  has  so  long  prevailed, 
that  we  cannot  depart  from  it,  although  if  it  were  an  open  ques- 
tion some  of  us  would  be  inclined  to  a  different  view.    * 

Our  conclusion  is,  that  the  complaint  is  bad  because  it  shows 
that  the  negligence  which  caused  the  plaintifiE's  injuries  was  that  of 
a  fellow-servant 

Judgment  afiSrmed. 
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V. 

LuNDBTBOM,  Admr. 

(16  ITebnuha  BqporU,  254.) 

The  power  and  franchifle  of  the  plaintiff  in  error  to  take  by  purchase,  owb, 
and  operate  the  ndlroad  in  question  is  derived  from  the  provisions  of  tiie  act 
of  March  1,  1881,  entitled  ''An  act  authorizing  the  sale  and  purchase  of 
railroads  in  certain  cases,"  and  the  plaintiff  in  error  is  bound  by  the  provi- 
sions  of  said  act. 

The  word  indebtedness,  as  used  in  the  first  section  of  the  act  above  refened 
to,  was  intended  to  and  does  mean  and  embrace  all  debts  and  demands  against 
the  selling  com]pany  or  railroad  upon  which  a  suit  could  be  maintained  either 
at  law  or  in  equity. 

A  conductor  of  a  construction  train  on  a  railroad,  with  a  gang  of  men  en- 

faged  to  work  as  day  laborers  for  the  railroad  company  but  under  the  imme- 
late  orders  of  such  conductor,  is,  as  to  such  men,  the  vice-principal  of  the 
railroad  company  and  not  a  fellow-servant  of  such  men.  And  an  act  of 
gross  negligence  on  the  part  of  such  conductor,  whereby  the  lives  of  such 
men  are  placed  in  jeopardy  while  working  under  his  immediate  orders  and 
direction,  and  one  of  them  is  killed,  is  the  negligence  of  the  company,  for 
which  it  is  liable. 

In  a  proceeding  on  error  to  a  district  court  this  court  can  only  consida' 
such  points  as  have  been  brought  to  the  attention  of  the  district  courts  and  a 
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ruling  hftd  or  demanded  thereon,  and  it  is  such  ruling  or  refusal  to  rule  by 
the  district  court  upon  which  this  court  can  act. 

The  courts  of  this  State  have  jurisdiction  of  civil  actions  co-extensive  with 
the  boundaries  of  the  State. 

■ 

£rbob  to  the  district  court  for  Burt  County.  The  action  was 
brought  there  by  Lundstrom  to  recover  damages  on  account  of  the 
death  of  his  intestate  occurring  in  the  manner  stated  in  tlie  opin- 
ion. The  accident  occurred  while  the  deceased  was  in  the  employ 
of  the  St.  Paul  &  Sioux  City  Kailroad,  who  had  disposed  of  its 
road  to  the  defendant  below  prior  to  bringing  of  this  action. 
Trial  below  before  Wakeley,  J.,  and  a  jury,  with  verdict  and 
judgment  for  plaintiS  of  $5,000  and  costs.  Defendant  railroad 
company  brought  the  cause  here  on  a  petition  in  error. 

Cobb,  C.  J. — I  heard  the  argument  at  the  bar  and  have  read  the 
exhaustive  briefs  of  counsel  on  the  part  of  plaintiff  in  error  with 
great  interest,  and  particularly  upon  tne  first  point  as  to  the  liability 
of  the  plaintiff  in  error  upon  a  cause  of  action  primarily 
existing  against  the  Sioux  City  Kailroad  Company,  and  m^^oobporJ^ 
whether  the  allegations  of  the  petition  of  plaintiff  in  SSlway."^^^™'' 
the  court  below  are  suflScient  to  charge  that  liability 
upon  the  plaintiff  in  error;  and  while  I  admit  the  force  of  the 
argument  and   that  the  logic  of  the   briefs  is  well  nigh  irre- 
fi"agable,  yet  I  do  not  think  it  possible  that  the  state  of  our  laws 
has  been  such  as  to  permit  a  foreign  corporation  to  own  and  oper- 
ate a  railroad  in  this  State,  contract  debts  and  incur  obligations, 
and  whenever  it  suited  the  pleasure  of  its  stockholders  or  officers, 
sell  out  all  of  its  property  and  f ranchises,^— its  very  existence  so  far 
as  this  State  is  concerned, — and  leave  its  property  and  franchises 
within  our  borders  freed  from  such  debts  and  obligations,  and  in 
the  possession  of  another  foreign  corporation  lacking  only  the  mo- 
tive and  the  opportunity  to  do  the  same  thing.     All  the  provisions 
of  law  previous  to  the  act  of  1881  (Comp.  Stat.,  chap.  72,  art.  IV.) 
providing  for  the  sale  of  railroads  within  this  State,  provided  for 
their  sale  to  corporations  organized  under  the  laws  of  this  State,  or 
to  individuals  contemplating  organizing  under  the  incorporation 
laws  of  this  State,  and  provides  that  the  contracts  and  agreements 
made  by  any  such  railroad  company,  prior  to  such  trans^r,  should 
be  bin£ng  upon  the  new  owners. 

I  think  it  clear  that  under  none  of  these  provisions  could  the 
plaintiff  in  error  have  legally  become  the  purchaser  of  the  railroad 
m  question.  As  is  well  said  by  counsel  in  the  brief,  it  was  the 
policy  of  this  State  to  invite  foreign  corporations  to  extend  the 
lines  of  their  roads  to  our  borders  and  build  railroads  in  our  State, 
bat  they  never  were  invited  to  buy  out  railroads  already  built,  nor 
permitted  to  do  so  by  law  until  the  act  of  1881 ;  and  although  the 
21 A  &  R  R  Cas.— 84 
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deed  of  sale  of  the  railroad  in  qaestion  bears  date  twenty-one  days 
earlier  than  the  taking  effect  of  the  statate  of  1881,  vet  it  was  eyi- 
dently  made  in  view  of  the  provisions  of  that  act,  ana  of  its  becom- 
ins  the  law  of  the  land  at  an  early  da^  thereafter ;  and  if  the  plain- 
tifl  in  error  has  the  right  and  franchise  to  own  and  operate  a  rail- 
road within  the  State  of  Nebraska  to-day,  it  derives  that  right  from 
the  provision  of  the  act  of  1881.  Holding  its  very  existence  with- 
in our  State  under  that  act  it  is  bound  by  its  provisions.  Among 
those  provisions  are  the  following :  "The  purchase  [porchaserj 
of  any  such  railroad  shall  be  subject  to  any  and  all  laws  [liens], 
incumbrances,  or  indebtedness  existing  against  the  railroad  com- 

Sany  from  which  such  road  may  be  so  purchased."  The  word  in- 
ebtedness  is  here  used  in  its  large  and  general  sense,  and  not  in  a 
technical  one.  Its  primary  definition  as  given  by  Webster  to  the 
word  indebted:  Placed  in  debt;  being  under  obligation;  held  to 
payment,  or  requital;  beholden. 

The  plaintiff  in  error  then  took  the  railroad  in  question  char^ 
with  the  payment  of  any  just  claims  which  were  outstanding 
against  the  road,  or  of  its  &rmer  ovmer  as  such,  including  that  ot 
defendant  in  error,  or  his  decedent,  if  such  claim  be  found  just 

The  second  point  made  by  counsel  is  upon  the  instructions  given 
Kijffn^B    LiA.  by  the  court  to  the  jury  on  the  triaL    The  instmction 
specially  objected  to  and  relied  upon  as  error  by  plain- 
tiff in  error  in  its  brief,  was  in  the  following  langnage : 

"  Ordinarily,  an  action  cannot  be  maintained  by  an  employee  of 
a  person  or  corporation  aeainst  the  employer  for  an  iniury  received 
through  the  negligence  ox  another  employee  engaged  in  the  same 
common  service.  .  •  •  If  you  find  that  Games  nad  control  and 
direction  of  the  men  wha  were  engaged  in  cleaning  the  track,  and 
widening  the  cut  through  the  snow  at  the  place  wnere  the  injary 
was  received  ;  that  the  men  were  bound  by  the  terms  of  their  ser- 
vice to  obey  the  orders  of  Games ;  that  at  the  time  and  under  the 
circumstances  it  was  attended  with  unusual  and  peculiar  danger  and 
hazard  to  work  in  the  cut,  on  account  of  the  approaching  train ; 
that  Games  knew  this  and  had  the  power,  authority,  and  means  to 
cause  timely  warning  to  be  given  to  the  men  of  the  proximity  and 
approach  of  the  train ;  that  they  expected  and  relied  on  him  to  do 
so ;  that  he  failed  to  do  so ;  and  in  consequence  thereof  the  de- 
ceased was  run  over  and  killed, — this  was  negligence  for  which  the 
railroad  company  was  responsible." 

It  appears  from  the  bill  of  exceptions  that  the  decedent  of  the  de- 
faotb.  f endant  in  error,  the  deceased,  was  engaged  as  a  laborer 

in  the  employment  of  the  railroad  company.  He  was  one  of  agang 
of  men  attached  to  a  construction  train  whose  business  at  that  season 
of  the  year  was  to  clear  off  the  accumulations  of  snow  from  the 
railroad  track.  One  Games  was  the  conductor  of  the  train,  and 
boss  of  the  men  and  the  work  in  which  they  were  engaged.    He 
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had  hired  most  or  all  of  them  to  work  for  the  company.  On  the 
morning  of  the  day  of  the  accident,  this  gang  of  men,  consisting  of 
fourteen  men  besides  Games,  the  boss  and  conductor,  left  Oakland, 
and  proceeded  north  with  the  train  to  Middle  Creek  Station,  or  turn- 
out. Here,  after  placing  the  train  on  the  side  track,  the  conductor, 
with  his  gang  of  men,  commenced  working  back  south,  clearing 
out  the  snow  from  the  track.  After  completing  this  work  through 
one  cut  of  lesser  dimensions,  they  entered  the  one  where  the  fatal 
accident  occurred.  This  is  a  cut  of  some  four  hundred  feet  in 
length,  from  ten  to  fifteen  feet  in  depth  in  thd  centre,  and  grad- 
ually sloping  to  or  near  a  level  at  each  end.  After  working  through 
this  cut  at  what  the  witnesses  call  flanging,  and  describe  as  clean- 
ing the  snow  off  of  the  inner  surface  of  the  rails,  and  having  ar- 
rived at  the  south  end  of  the  cut,  the  men  were  ordered  by  Carnes, 
the  conductor  and  boss,  to  return  to  the  centre  of  the  cut,  and 
widen  the  channel  through  the  snow,  which  was  barely  wide  enough 
to  permit  trains  to  pass.    The  sides  of  this  channel  were  nearly  or 

Suite  perpendicular,  and  the  snow  hard.  A  portion  of  the  men 
ad  reached  the  centre  of  the  cut,  and  commenced  work  widening 
the  channel,  and  some  of  them  had  not  yet  arrived  at  that  point, 
when  some  of  the  latter  discovered  a  train  of  cars  coming  around  a 
slight  curve  which  exists  at  or  near  the  north  end  of  the  cut.  This 
proved  to  be  the  regular  south-bound  passenger  train,  about  nine 
minutes  behind  time,  and  running  at  a  speed  of  twenty-five  miles 
per  hour.  Eight  of  the  men  nearest  the  south  end  of  the  cut,  and 
Carnes,  who  was  also  near  the  south  end,  succeeded  iu  getting  out. 
Six  men,  who  had  got  to  work  near  the  centre  of  the  cut,  includ- 
ing defendant  in  error's  decedent,  were  run  over  and  killed. 

The  questions  then  presented  to  this  court  by  this  branch  of  the 
case  are,  was  the  law  correctly  stated  in  the  above  instructions  ?  and 
was  it  properly  applicable  to  the  facts  as  shown  by  the  bill  of  ex- 
ceptions?   And  they  must  both  be  answered  in  the  affirmative. 

The  deceased  was  in  the  employment  of  the  railroad  company, 
in  the  lowest  grade  of  service,  a  day  laborer.  To  him  Carnes  rep- 
resented the  company  with  all  of  its  authority  and  power.  It  was 
not  for  him  to  question  the  propriety  or  timeliness  of  any  order 
coming  from  this  source,  unless  its  execution  would  carry  him  into 
palpable  physical  danger.  Carnes,  the  conductor  of  the  construc- 
tion train,  as  well  as  hoea  of  the  gang  of  men,  of  course  carried  a 
watch,  regulated  by  some  standard  of  time  common  to  the  entire 
road.  It  was  his  duty,  on  whatever  section  of  the  road  he  might 
be  with  his  train  or  gang  of  men,  to  know  when  any  regular  train 
was  due  at  that  point.  The  deceased,  doubtless,  carried  no  chro- 
nometer. Had  he  carried  one  it  would  have  been  regarded  as  an  im- 
pertinence on  his  part  to  have  claimed  the  right  to  regulate  his 
work  by  it.  So  that,  while  it  was  his  duty  to  go  into  ntcuokiiob. 
the  centre  of  the  cut  and  go  to  work  when  ordered  by  Carnes,  it 


632  CHICAGO,  ST.  PAUL,  ETC.,  IL  B.  00.  V.   LDND8TR0M,  ADMB. 

was  gross  negligence  on  the  part  of  Games  to  order  him  there  just 
as  the  train  was  due  at  that  point.  This  was  not  only  negligence 
on  the  part  of  Games,  but  it  was  negligence  on  the  part  of  the  rail- 
road company  whose  vice-principal  lie  was,  and  which  could  alone 
discharge  its  duty  to  this  employee  on  this  occasion  through  him. 
It  is  not  deemed  necessary,  nor  does  the  time  at  niy  command  ad- 
mit of  my  going  through  and  comparing  the  cases  cited  on  either 
AuTHOEiTiMB*.  ^^^^  ^  ^  ^hc  right  of  a  servant  to  recover  from  the 
^^**^"^  master  for  injuries  received  by  him  through  the  negli- 

gence of  an  overseer  or  upper  servant  placed  over  him  by  the  mas- 
ter. While  I  had  supposed  the  law  to  be  pretty  well  settled  on  this 
subject,  the  earnest  claim  of  counsel  at  the  hearing  almost  indioed 
me  to  doubt  whether  the  rule  as  formerly  held  in  Ohio  had  not 
beeii  departed  from  or  essentially  modified  even  in  that  State.  Bnt 
I  find  upon  examination  that  such  is  not  the  case,  and  that  that 
which  is  held  in  the  case  of  Little  Miami  R.  K.  Go.  v,  John  Ste- 
vens, 20  Ohio,  415,  in  1851,  is  substantially  held  in  all  the  cases  up 
to  and  including  Railroad  v.  Lavallev,  36  Ohio  St.  221 ;  s.  c,  5 
Am.  &  Eng.  R.  R.  Gas.  549.  I  think  the  rule  is  best  stated  by 
Judge  Ranny  in  the  case  of  Railroad  Go.  v,  Keary,  3  Ohio  St.  201, 
in  the  following  language :  '^  It  seems  to  us  clear  in  a  case  like  the 
present,  that  as  between  the  company  and  those  employed  to  labor 
m  subordinate  situations  under  tne  control  of  a  superior,  two  dis- 
tinct classes  of  obligations  arise,  the  one  resting  on  the  company, 
and  the  other  upon  the  servants,  and  both  founded  upon  what  each, 
either  expressly  or  impliedly,  has  agreed  to  do  in  the  execution  of 
the  contract.  It  is  the  duty  of  the  company  to  furnish  suitable 
machineiT  and  apparatus,  and,  as  thev  reserve  the  government  and 
control  of  the  train  to  themselves,  and  intrust  no  part  of  it  to  these 
servants,  to  control  it  and  them  with  prudence  and  care.  As  the 
necessity  of  this  prudence  and  care  is  constant  and  continuing,  the 
obligation  is  performed  only  when  it  is  constantly  exercised,  and 
they  cannot  nd  themselves  of  it  by  devolving  this  power  upon  the 
conductor.  If  they  intrust  him  with  its  exercise,  m  the  language 
of  Judge  Story,  they  in  effect  warrant  his  fidelity  and  good  con- 
duct. It  is  the  duty  of  the  servants  to  obey  the  orders  of  the  su- 
perior thus  placed  over  them,  and  to  perform  as  he  shall  direct  If 
they  fail  to  do  this,  and  injure  each  other,  they  violate  their  en- 
gagements to  the  company,  and  are  alone  answerable  for  the  wrongs 
they  do.  In  such  case  there  is  no  failure  of  the  company  to  do 
what  as  between  them  and  these  servants  it  was  understood  tbej 
should  do,  when  the  servants  entered  the  service.  But  they  cannot 
be  made  to  bear  losses  arising  from  carelessness  in  conducting  the 
train,  over  which  their  employers  gave  them  no  power  or  control, 
either  separatelv  or  collectively,  until  we  are  prepared  to  say  that 

{'ustice  and  public  policy  require  the  consequences  of  duty  omitted 
►y  one  party  to  be  visited  upon  the  other,  although  stripped  of  all 
power  to  prevent  such  consequences." 
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I  think  the  law  thus  established  and  laid  down  in  Ohio  prevails 
substantially  throughout  the  Western  States,  and  will  ultimately 
prevail  everywhere. 

Plaintiff  in  error  also  makes  the  point  in  the  brief  of  counsel 
that  "  There  is  error  in  the  record  arising  from  the  abuse  of  the 
privileges  of  counsel  for  the  plaintiff  in  his  closing  argument  to 
the  jury.  See  aflSdavits."  This  point  is  not  made  in  riohtsofoouh- 
the  petition  in  error,  but  is  contained  in  the  motion  for  ^jSth?* 
a  new  trial.  At  the  foot  of  the  bill  of  exceptions  I  find  the  fol- 
lowing :  "In  the  course  of  his  argument  in  summing  up  the  case 
Mr.  Tnurston  made  use  of  this  knguage :  ^  If  the  great  mind  of 
Andrew  J.  Poppleton  had  been  defending  this  case,  he  would  never 
have  allowed  it  to  come  to  trial.'  Mi\  Howe — '  I  object  to  any  such 
statements ;  if  I  could  I'eply  it  would  make  no  difference ;  it  is  not 
fair  to  reserve  to  the  close  such  arguments  which  cannot  be  replied 
to  by  me.'  The  Court — '  The  discussion  must  be  confined  to  the 
issues.'  Mr.  Thurston — *  An  Omaha  lawyer  the  other  day  got  fif- 
teen thousand  dollars  in  Chicago  for  being  put  off  a  train.'^  Mr. 
Howe — *I  object  and  except  to  the  statement  made  by  the  counsel.' 
The  Court — *  I  think  they  are  inadmissible.'  Mr.  Thurston — '  I 
retract  them ;  I  make  no  statement  in  this  case  under  objection.' " 
There  are  also  several  affidavits  as  to  what  counsel  said  and  did  not 
say.  There  is  also  a  copy  of  a  journal  entry  which  shows  that  but 
one  of  these  affidavits  was  before  the  court  when  the  motion  for  a 
new  trial  was  considered  and  overruled.  In  permitting  a  record  to 
be  made  up  for  presentation  in  this  court  different  from  that  before 
him  when  ne  disposed  of  the  motion  for  a  new  trial,  the  learned 
court  seems  to  have  overlooked  the  true  source  of  the  jurisdiction 
of  this  court  in  cases  of  this  kind.  I  cannot  be  mistaken  in  the 
view  that  we  have  no  original  jurisdiction  in  this  case,  but  only 
jurisdiction  to  pass  upon  the  alleged  errors  of  the  district  court ; 
and  to  do  this  intelligently  the  point  should  come  before  us  as  near- 
ly as  it  was  before  it  as  possible  under  the  circumstances.  Again, 
I  do  not  think  the  case  presented  a  proper  one  for  the  use  of  affi- 
davits in  any  event.  The  misconduct  charged  occurred  in  open 
court ;  the  attention  of  the  court  was  immediately  called  to  it  and 
a  ruling  of  the  court  had  thereon.  The  facts  and  all  of  them  could 
and  should  have  been  contained  in  the  bill  of  exceptions,  and  cer- 
tified by  the  presiding  judge,  and  not  left  to  be  gathered  from  con- 
flicting affidavits.  But  in  any  event,  it  is  with  thQ  rulings  of  the 
district  couit  that  we  have  to  do,  and  only  care  for  the  facts  as  the 
means  of  testing  such  rulings.  These  rulings  on  the  matter  now 
under  consideration  were  not  even  excepted  to  by  counsel,  and  for 
that  reason,  under  well-known  rules,  cannot  be  considered  here. 

Ajb  to  the  point  that  the  plaintiff  in  error  is  not  liable  in  dam- 
ages  to  plaintiff  below  for  the  injury  to  the  decedent  isjjmroHnrDua 
because  it  occurred  on  an  Indian  reservation,  I  do  not  ■»»»^a"o»- 
think  that  it  arises  in  this  case  ;  and  if  it  does  I  think  that  the  case 


634  OHIOAGO,  ST.  PAUL,  BTO.,  B.  B.  CO.  V.  LUWD8TR0M,  ADMB. 

of  Painter  v.  Ives,  4  Neb.  122,  is  decisive  of  it ;  certainly  it  is,  so 
far  as  this  court  is  concerned.  See  also  United  States  v.  Yellow 
Snn,  1  Dill,  C.  C.  R  271. 

The  point  is  also  made  that  the  reply  of  the  plaintiff  was  insuf- 
ficient to  put  in  issue  the  new  matter  in  the  answer,  etc.  The 
reply  is  in  these  words:  "Now  comes  the  plaintiff  and  replying  to 
the  answer  herein,  denies  each  and  every  allegation  of  new  matter 
therein  contained."  It  does  not  appear  that  plaintiff  in  error  took 
any  exception  to  the  reply  before  trial  either  by  motion  or  other- 
wise. Nor  did  it  claim  upon  the  trial  that  the  new  matter  con- 
tained in  its  answer  was  admited  for  the  want  of  a  reply.  So  I  do 
not  see  in  what  manner  it  can  now  avail  itself  of  any  benefit  from 
this  point.  As  an  abstract  proposition,  however,  I  agree  with 
counsel  in  his  condemnation  of  this  style  of  pleading. 

As  to  the  final  point,  that  there  was  error  on  the  part  of  the 
district  court  in  admitting  in  evidence  the  answers  of  certain 
witnesses  to  the  questions  therein  specified,  and  in  overruling  the 
objections  of  the  defendant  below  thereto,  also  in  sustaining  the 
objections  of  plaintiff  to  questions  put  to  the  witnesses  therein 
named  by  defendant  in  tne  court  below,  I  have,  after  careful 
consideration,  failed  to  find  any  material  or  prejudicial  error.  But 
to  set  out  said  questions  and  answers  at  length  with  my  reasons  and 
conclusions  on  them  respectively  would  swell  this  opinion  beyond 
the  limits  to  which  it  must  be  confined. 

No  claim  that  the  verdict  was  excessive  was  urged  at  the  hearing, 
nor  do  I  think  that  any  such  objection  could  be  sustained. 

The  judgment  of  the  district  court  is  affii-med. 

Judgment  aflSrmed. 

The  other  judges  concur. 

Conductor  of  Gravel  Train  and  Laborers  on  Track  are  Fellow  Servants^- 
The  plaintiff,  with  a  large  number  of  other  men,  was  at  work  for  the  res- 
pondent, ** surfacing  track;"  that  is,  filling  the  dirt  and  gravel  between 
the  ties,  and  dressing  up  the  surface.  The  gravel  used  was  brought  by  a 
train  of  flat  cars  in  charge  of  a  conductor  and  the  usual  train  hands.  It  wu 
the  duty  of  the  men  engaged  in  **  surfacing"  to  get  upon  the  cars,  when  the 
gravel  train  came  up,  and  shovel  off  the  gravel.  The  men  engaged  in 
*' surfacing"  were  not  otherwise  connected  with  the  train. 

Hdd^  that  the  conductor  of  the  train  of  flat  cars  was  a  fellow  servant  of 
plaintiff,  and  that,  consequently,  plaintiff  could  not  recover  against  the 
Company  for  an  injury  resulting  from  the  negligence  of  the  conductor. 
*  Heme  «.  Chicago  and  Northwestern  R.  R.  Co.,  58  Wis,  526,  November  20th, 
1883,  citing  and  reviewing  Chamberlain  t>.  M.  &  M.  R.  R.  Co.,  7  Wis.  425; 
Moseley  v.  Chamberlain,  18  Wis.  700;  Cooper  tj.  M.  &  P.  R.  R  Co.,  25  Wis. 
668;  Brabbits  «.  C.  &  N.  W.  R.  R.  Co.,  38  Wis.  289,  297;  Wedgwood  r. 
C.  &  N.  W.  R.  R.  Co. ,  41  Wis.  478,  44  Wis.  44 ;  Stetler  v,  C.  &  N.  W.  R.  R.  Co., 
46  Wis.  497;  Schultz  u.  C,  M.  &  St.  P.  R.  R.  Co.,  40  Wis,  589,  48  Wis.  375; 
Thompson  v.  Hermann,  47  Wis.  602;  Besses  v.  C.  &  N.  W.  R  R.  Co.,  45 
Wis.  477. 
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International  and  Gbeat  Nobthebn  R  B.  Oo. 

V. 

Hesteb. 

(Ad^me  Case,     Texas^  1885.) 

One  accepting  employment  as  a  section  hand  assumes  all  the  risks  ordi- 
narily incident  to  the  employment,  and  the  company  is  not  liable  to  him  for 
injuries  resulting  from  such  assumed  risks.  But  if  the  injuries  resulted 
from  superadded  risk  occasioned  by  the  negligence  of  the  company  or  its 
immediate  representative,  he  could  recover  unless  he  in  some  way  con- 
tributed to  the  injury  by  a  failure  to  eiercise  such  reasonable  care  as  the 
occasion  required. 

In  accepting  the  employment  he  not  only  assumes  the  risks  ordinarily  inci- 
dent to  the  particular  service,  but  also  assumes  that  he  has  the  capacity  to 
understand  the  nature  and  extent  of  the  service  and  the  requisite  ability  to 
perform  it. 

Appellee  was  a  section  hand  on  appellant's  road ;  he  and  others  were 
ordered  out  on  the  road  to  make  repairs;  the  regular  train  was  late  and  the 
*' section  g^ng''  were  ordered  to  give  way  to  it;  it  was  bearing  down  on 
them  when  orders  were  given  to  abandon  the  hand-car;  appellee  failed  to 
obey  the  order  promptly  and  was  injured.  Held^  the  evidence  does  not  sup- 
port a  judgment  for  appellee. 

Appeal  from  Travis  County. 
Max^  cfe  Fisher  for  appellant. 
Smith  cfe  Trigg  for  appellee. 

June  18, 1883,  appellee  brought  this  snit  a^inst  appellant  to 
recover  damages  for  injmies  received  while  in  its  employ  as  a  sec- 
tion hand,  and  claimed  to  have  been  caused  by  the  negligence 
of  Wilson,  the  section  boss,  who,  it  is  claimed,  had  full  power  to 
employ  and  discharge  the  servants  under  him. 

Appellant  answered  by  general  and  special  exceptions,  general 
denial,  and  specially,  that  appellee  and  Wilson  were  fellow-servants, 
and  therefore  no  recovery  could  be  had  on  account  of  Wilson's 
negligence ;  also  that  the  injuries  resulted  from  appellee's  want  of 
ordinary  care  and  diligence. 

The  cause  was  tried  November  25,  1884,  and  resulted  in  a  ver- 
dict and  judgment  for  appellee  for  the  sum  of  $2000,  from  which 
this  appeal  was  taken. 

Watts,  J. — But  one  question  presented  by  the  assignment  of 
errore  will  be  considered  m  the  disposition  of  this  appeal,  and  that 
is  presented  by  the  sixth  assignment  of  error,  which  is  as  follows: 
"  V  I.  The  verdict  of  the  jury  was  against  and  contrary  faow. 
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to  the  law  and  evidence,  and  was  wholly  without  evidence  to 
authorize  or  support  it : 

1.  Because  the  testimony  for  the  plaintiff,  including  hie  own 
evidence,  and  that  for  the  defendant  alike  affirmatiyelj  prove  that 
Wilson  was  not  only  not  negligent  upon  the  occasion  of  the  accident 
to  plaintiff,  but  that,  at  the  time  of  and  prior  to  the  collision,  he 
was  in  the  exercise  of  the  greatest  care,  and  throughout  did  all 
that  a  careful  and  prudent  man  could  do  to  prevent  the  acddent 
and  protect*  his  men  from  hurt. 

2.  Because  said  testimony  further  proved  that  the  hurts  received 
by  plaintiff,  if  not  the  result  of  inevitable  accident,  resulted  directly 
and  proximately  from  his  own  want  of  ordinary  care  in  failing, 
with  ample  time  before  him,  to  remove  himself  from  the  path  of 
a  known  and  apparent  danger  to  a  place  of  safety." 

It  may  be  assumed  that  Wilson  was  the  representative  of  the 
company,  and  for  whose  negligence  it  would  be  r^ponsible;  and 
also  that  if  the  injury  to  appellee  was  occasioned  by  w  ilson's  n^li- 
gence,  then  the  yerdi^t  and  judgment  must  be  considered  as  sns- 
tained  by  the  evidence. 

When  appellee  accepted  the  employment  as  section  hand  he 

assumed  all  the  risks  ordinarily  incident  to  sncli  employment,  and 

,the  company  would  not  be  liable  to  him  for  injuries  resulting  from 

snch  assumed  risks.     But  if  the  injuries  were  occasioned  by  super- 

emplotke    ab-  added  risk  resulting  from  the  neffligence  of  the  eom- 

8UMK8  RISKS  or  •.         •  P'     i.  x  ^'  xl  T    1^^^^A, 

■MPLOTMBiiT.  pany  or  its  immediate  representative,  then  a  liability 
would  exist  for  which  he  would  be  entitled  to  recover,  unless  he 
in  some  way  or  other  contributed  to  the  injury  by  a  failure  on  his 
part  to  exercise  such  reasonable  care  as  the  occasion  required. 
Wall  V.  T.  &  P.  R.  R.,  4  Texas  Law  Review,  36 ;  T.  &  R  R.  tJ. 
Burns,  4  Texas  Law  Review,  54,  and  authorities  cited. 

In  accepting  the  employment  appellee  not  only  assumed  the 
risks  ordinarily  incident  to  the  particular  service,  but  he  also 
assumed  that  he  had  the  capacity  to  understand  the  nature  and 
extent  of  the  service,  and  the  requisite  ability  to  perform  it. 
Watson  V.  H.  <fc  T.  C.  R.  R.,  58  Texas,  439 ;  s.  c,  11  Am.  &Eng. 
R.  R.  Cas.  213. 

It  appears  that  while  the  nature  of  the  service  and  duties  of  sec- 
tion gangs  require  that  they  should  move  from  point  to  point 
along  that  portion  of  the  line  which  constitutes  the  section,  in 
Dunn  or  smo-  naud-cars,  to  repair  the  road-bed  and  note  its  condition, 
TiosoAjfoa.        jjj  (joing  gQ  ij^Qj  2ixe  expected  and  required  to  keep 

a  watch  for  passing  trains  and  to  protect  themselves  from  danger 
from  that  source.  From  the  evidence  it  appears  that  passing 
trains  have  the  right  of  the  track,  and  section  gangs  are  requirea 
to  look  out  for  themselves  and  to  remove  from  tiie  track  their 
hand-cars  so  as  to  allow  moving  trains  to  pass  without  interruption 
or  danger  from  collision  with  such  hand-cars.      As  a  matter  <»f 
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Goone,  in  the  performance  of  these  duties  by  the  section  hands, 
they  are  exposed  to  more  or  less  danger  when  on  the  track  by  rea- 
son of  moving  trains,  bnt  such  risks  are  assumed  by  them  in  enter- 
ing the  service  and  in  accepting  the  employment ;  and  if  injury 
resalts  from  such  assumed  risks,  without  the  risk  being  aided  or 
increased  by  the  negligence  of  the  company  or  its  superintending 
agencies,  it  will  be  considered  an  inevitable  accident  for  which  no 
liability  can  attach  to  the  company. 

There  is  no  pretence  that  the  company  or  its  agents  can  be 
charged  with  negligence  for  having  the  section  gang  to  go  out  to 
labor  upon  the  line  on  that  foggy  day ;  while  the  condition  of  the 
weather  might  add  to  the  risks  ordinarily  incident  to  the  perform- 
ance of  the  service  in  clear  weather,  still  the  service  contracted  to 
be  performed  was  of  such  nature  and  importance  as  to  embrace 
witixin  its  scope  dark  and  cloudy  as  well  as  clear  weather.  Had 
appellee  desired  exemption  from  any  danger  incident  to  the 
cnan^  in  the  weather,  he  should  have  contracted  for  it  in  enter- 
ing the  service,  Watson  v.  H.  &  T.  0.  R  R.,  11  Am.  &  Eng. 
R  R.  Cas.  213. 

It  appeals  from  the  evidence  that  Wilson  had  been  directed  by 
his  superior  to  repair  a  certain  portion  of  the  track  on  his  section 
the  day  appellee  received  the  injuries,  and  that  the  facts. 

accident  occurred  while  the  gang  were  on  their  way  to  the  desig- 
nated point.  The  evidence  shows  that  the  morning  was  foggy  and 
dark,  and  that  the  accident  happened  about  S  o'clock,  some  three 
or  four  miles  east  of  Duval,  the  place  from  which  they  started ; 
that  they  knew  the  west-bound  passenger  train  was  behind  the 
schedule  time,  and  that  they  were  likely  to  meet  it  at  any  time. 
They  were  moving  at  the  rate  of  about  two  miles  per  hour,  halting 
frequently  to  look  and  listen  for  the  expected  train.  At  the  point 
where  the  collision  occurred  the  track  was  straight  and  level,  and 
it  appears  that  the  engineer  had  the  headlight  of  the  engine  burn- 
ing.  According  to  the  evidence  of  appellee,  the  train,  when  dis- 
covered by  them,  was  from  50  to  150  yards  distant,  and  that  they 
immediately  stopped  the  hand-car,  and  Wilson  directed  them  to 
take  it  from  the  track ;  that  they  had  turned  it  across  the  track  so 
as  to  remove  it  when  he  noticea  that  the  engine  was  so  near  that 
he  attempted  to  get  out  of  the  way  of  daneer,  out  the  engine  struck 
the  hand-car,  throwing  it  upon  that  side  of  the  track  where  he  was, 
striking  him  with  the  ^^jigger  stick"  of  the  hand-car,  by  which  his 
thigh  was  broken  and  his  head  and  eye  were  severely  injured.  It  was 
the  admitted  duty  of  the  '^  section  gang "  to  remove  the  hand-car 
from  the  track,  if  that  could  be  done  without  unnecessarily  expos- 
ing themselves  to  danger.  The  gist  of  the  complaint  seems  to  be 
that  Wilson's  negligence  consists  in  his  failure  to  order  the  men  to 
get  out  of  the  way  and  protect  themselves  as  soon  as  the  occasion 
required  him  to  do  so.     Upon  this  point  appellee  testified  that 
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Wilson  oi*dered  them  to  take  the  car  from  the  track,  and  that  if 
he  afterwards  directed  them  to  let  the  car  go  and  to  get  ont  of  the 
waj,  then  he  did  not  hear  the  order ;  he  was  on  the  east  while 
the  others  were  on  the  west  side  of  the  track,  and  that  he  wa£  con- 
fused by  his  situation.  He  further  states  that  the  other  hands 
told  him  afterwards  that  Wilson  did  give  order  for  the  men  to  get 
out  of  the  way,  and  they  obeyed  the  order  and  escaped  injury. 

The  only  other  witness  wno  testified  to  anything  with  refer- 
ence to  the  directions  or  orders  given  by  Wilson  was  John  David- 
son, whose  depositions  were  taken  by  appellant  but  introduced 
by  appellee.  He  was  one  of  the  "  section  gang,"  and  present  at 
the  time.  He  testified  that  when  they  saw  the  engine  coming 
they  stopped  and  began  running  the  hand-car  on  the  track 
under  Wilson's  orders,  but  that  when  they  had  got  it  only  partly 
off  the  track  Wilson  ordered  them  to  get  out  of  the  way  and  let 
the  hand-car  j?o,  and  that  this  order  was  repeated  two  or  three 
times  by  Wilson.  He  further  says  that  appellee  "was  short- 
sighted and  partly  deaf,  and  seemed  stupid,  having  to  be  told  two 
or  three  times,  often,  about  his  work."  This  witness  also  states 
that  "  we  were  all  trying  to  get  the  hand-car  off  the  track,  and 
when  we  were  ordered  to  get  out  of  the  way,  we  all,  except  the 
plaintiff,  got  off  on  the  west  side  of  the  track  out  of  the  way.  We 
were  equally  exposed  with  the  plaintiff,  but  had  time  to  get  ont 
of  the  way  after  we  were  ordered  to."  In  another  connection  he 
says  that  "  from  the  time  the  engine  was  first  seen  by  the  man  on 
the  hand-car  and  the  collision,  the  danger  was  apparent,  and  it  wa& 
reckless  to  stand  and  try  to  get  the  hand-cai*  off  after  the  order  wa& 
given  to  get  out  of  the  way.'' 

There  is  no  culpable  negh'gence  on  the  part  of  Wilson  shown  by 
the  evidence ;  on  the  contrary,  he  seems  to  have  discharged  his 
duty  faithfully  and  with  due  care,  considering  the  situation,  while 
appellee,  it  appears,  had  accepted  employment  in  a  dangerous  ser- 
vice and  one  in  which  he  haa  but  little  experience  and  for  which 
he  was  unfit. 

His  injuries  were  serious  and  permanent,  and  the  amount 
awarded  as  compensation  would  not  be  considered  excessive,  pro- 
vided the  liability  of  the  company  had  been  shown ;  but  as  the  case 
is  presented  by  the  record,  we  are  of  the  opinion  that  the  verdict 
and  judgment  are  not  sustained  by  the  evidence,  and,  therefore, 
report  for  a  reversal  of  the  judgment  and  a  remanding  of  the 
cause. 

fieversed  and  remanded. 


i  * 
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MoKmNB 

V. 

Oalifobnia  Southbbn  B.  B.  06. 

(Adwmce  Coie,  Cdltfomia,    Jcmuary  10,  1885.) 

In  an  action  for  damages  for  injuries  received,  a  laborer  on  a  railroad,  by 
retorning  from  his  place  of  work  on  a  hand-car  at  a  later  hour  than  usual,  is 
not  guilty  of  contributory  negligence,  if  he  was  acting  under  the  direction 
of  a  foreman  as  to  the  hours  of  labor  and  as  to  the  movements  of  the  hand- 


A  railroad  tndn-despatcher,  having  authority  to  employ  and  discharse 
men,  is  not  a  fellow-employee  with  a  track  laborer  within  the  meaning  of  the 
statute. 

Appeal  from  the  superior  court  of  the  county  of  San  Diego. 

If,  A.  I/uce  for  appellant. 

Z.  Montgomery  ana  ConTdim,  <&  Sunsaker  for  respondents. 

Mybiok,  J. — Action  for  damages  for  injuries  received  by  plain- 
tiff, a  laborer,  while  in  the  employ  of  defendant.  The  defendant 
was  constructing  a  railroad  from  San  Die^o  to  Colton.  Some  20 
miles  of  the  road  had  been  constructed,  from  National  City 
towards  Colton.  The  plaintiff  was  a  laborer,  who,  with  four 
others,  under  one  Lynch,  foi*eman  of  the  gang,  had  been  sent  out 
on  the  twenty-fourth  of  October  to  make  some  repairs  facw. 

at  a  point  on  the  line  of  the  road.  On  the  same  day  an  extra  gang 
of  five  men  were  sent  out  to  assist  them.  Lynch's  men  went  out 
on  a  hand-car  furnished  for  the  purpose,  the  extra  men  being 
taken  out  on  a  construction  train  and  set  down  at  the  point  of 
work.  Lynch  had  instructions  to  bring  in  the  extra  men  with 
him,  at  night,  on  the  hand-car.  The  usual  direction  was  to  be  as 
near  6  o'clock  as  could  be.  In  order  to  comply  with  this  direc- 
tion, the  men  usually  worked  at  that  season  of  the  j^ar  until  some 
time  between  5  and  6  o'clock,  when  the  hand-car  would  be  put  on 
the  track,  and  the  men  would  come  in  on  it.  On  the  occasion  in- 
volved in  this  action,  Lynch  directed  the  men  to  stop  work  at 
about  5  o'clock,  earlier  than  usual,  having  the  five  extra  men  to 
bring  in,  and  put  the  hand-car  on  the  track  for  return.  The 
having  11  men  instead  of  6  (the  usual  number)  would  naturally, 
and  did,  delay  the  moving  of  the  hand-car ;  so  much  so  that  at 
about  half -past  6  o'clock,  the  time  the  occurrence  took  place,  the 
men  had  not  reached  the  station.  A  special  train,  consisting  of  a 
locomotive  and  fiat  car,  was  sent  out  about  5.50  p.  m.  to  go  up  the 
raad  and  bring  in  other  men.  This  train  was  sent  out  by  one 
Fisher,  who  was  material  agent  and  train-despatcher  for  defendant, 
and  had  charge  of  the  moving  of  trains.     This  train  was  backing 
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up ;  the  conductor,  with  a  conductor's  white  liffht,  being  on  the 
flat  car.  The  conductor  had  no  orders  as  to  theliand-car,  and  the 
men  on  the  hand-car  had  no  information  that  the  train  was  to  be 
sent  out.  The  only  train  running  regularly  was  a  constructioii 
train,  which  was  at  the  upper  end  of  the  track,  and  was  delayed  to 
bring  in  some  men  from  that  point.  At  about  half-past  6,  after 
dark,  the  hand-cai*  and  the  special  train  came  together.  The 
plaintiff  was  engaged  in  turning  the  crank  of  the  nand-car,  aod 
therefore  not  in  a  condition  to  be  on  the  lookout  Others  on  the 
car  saw  a  white  light  some  distance  ahead,  and,  supposing  it  to  be 
the  light  of  some  carpenters  at  work  on  a  tank  near  the  track, 
gave  no  alarm.  The  men  on  the  hand-car  had  no  light.  The 
conductor  of  the  train  had  a  white  light  in  his  hand,  and  he  was  at 
the  brake.  The  train  was  then  running  at  the  rate  of  20  miles  an 
hour.  He  saw  no  object  on  the  track,  until,  as  he  says,  when 
within  about  100  feet  he  saw  something,  but  could  not  say  what  it 
was.  He  gave  signal  to  reverse  the  engine,  and  applied  the  brake; 
but  too  late,  for  the  collision  immediately  occurreKl.  Just  before 
the  collision,  the  foreman  on  the  hand-car  saw  the  danger  and 
gave  the  alarm,  and  all  the  men  except  the  plaintiff  jumped  of 
and  escaped  comparatively  unhurt.  The  plaintiff  was  not  able  to 
escape  in  time  to  save  himself,  and  received  serious  injuries.  The 
jury  gave  the  plaintiff  a  verdict  for  $10,000  damages,  and  the  de- 
fendant appealed. 

The  defendant  thinks  the  plaintiff  should  not  be  allowed  to 
have  his  judgment,  because,  fii*st,  he  was  guilty  of  contributory 
negligence.  It  was  usual  for  hand-cars  to  be  in  at  the  station  at  6 
MovKMMTB  OF  o'clock.  By  remaining  on  the  track  after  that  hour 
TOSrr^fHSS^  the  plaintiff  contributed  to  the  cause  of  the  injury.  In 
uaEHciB.  regard  to  this  point  it  is  sufficient  to  say  that  plaintiff 

was  under  the  direction  of  a  foreman  as  to  the  hoars  of  labor 
and  as  to  the  movements  of  the  hand-car.  The  company, 
by  its  authorized  officer,  had  incumbered  the  hand-car  by  an 
extra  and  unusual  number  of  men.  Notwithstanding  the  men, 
by  order  of  the  foreman,  quit  work  and  started  to  return 
earlier  than  usual,  yet  the  extra  load  prevented  them  from  making 
the  station  before  dark,  which,  at  that  season  of  the  year,  was 
about  6  o'clock.  Second,  Fisher,  the  material  agent  and  train- 
despatcher,  was  a  fellow-employee  with  the  plaintiff  within  the 
meaning  of  section  1970,  Civil  Code,  and  therefore  the  defendant 
is  not  liable.  A  rule  of  the  company  declared  that  no  extra  engine^ 
either  with  or  without  train,  unless  in  company  with  a  regular  train, 
would  pass  over  any  portion  of  the  road  except  on  an  order  from 
TRAw-DEs-  the  material  agent  or  train-despatcher.  The  train  in 
SoRicE^NOTFBLi  Questiou  wsfl  sent  out  by  the  material  agent  and  train- 
Low^BBVAirre.  despatcher,  and  showea  no  light  except  the  usual 
ortnductor's  light,    which    was    easily  mistaken    for   a  h'ght  at 
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the  side  of  the  road.  We  tliyik  that  Fislier  was  not  a  fellow- 
euiployee  with  the  plaiiitifiE  within  the  meaning  of  the  section 
referred  to.  Beesou  v.  Green  Mountain  G.  M.  Co.,  57  Cal.  20. 
He  represented  the  defendant ;  was  a  vice-principal ;  he  employed 
and  discharged  men,  and  directed  the  movements  of  trains.  When 
he  directed  the  extra  train  to  go  np  the  road,  the  company 
directed  it. 

We  think  the  jury  was  justified  in  concluding  that  the  facts 
presented  a  case  where  a  laborer,  placed  by  the  company  under 
the  direction  of  a  foreman,  and  while  acting  in  accordance  with 
such  direction,  in  the  ordinary  pursuit  of  his  labor  for  the  com- 
pany, was  injured  by  an  occurrence  caused  by  the  company, — not 
intentionally,  of  course,  as  to  the  result,  yet  caused  by  the  com- 


pany,— and  that  the  company  alone  was  guilty  of  negligence. 
This  view  practically  disposes  of  the  questions  presented  by  the 
appellant.     Judgment  and  order  confirmed. 
We  concur — Thornton,  J. ;  Shakpstein,  J. 

Servant  of  Railroad  Company  Killed  on  Hand-car  by  Belated  Passenger 
Train,  Railroad  Company  held  not  Liable. — A  section  boss  on  a  railroad  and 
his  crew  took  a  hand-car  to  go  from  Reed^s  mill  to  a  switch,  about  one-half  mile 
east,  where  they  would  go  from  the  main  track  upon  a  second  track  on  their 
way  to  work.  A  passenger  train,  which  should  have  passed  that  point  one  hour 
and  a  half  before,  was  behind  time.  It  overtook  and  run  into  the  hand-car^ 
killing  one  of  the  section-men.  The  foreman  did  not  know  and  had  no 
reason  to  believe  that  the  train  had  not  passed,  and  did  not  send  to  or  go  to 
the  telegraph  office,  which  was  one  mile  distant,  to  ascertain  about  the  pas- 
senger train.  The  deceased  did  not  know  of  the  whereabouts  of  the  belated 
train,  although  he  had  the  same  opportunity  of  knowing  as  the  foreman. 
There  was  no  carelessness  in  the  running  of  the  train. 

Msld :  That  the  railroad  company  could  not  be  required  to  respond  in  dam* 
ages  to  the  representatives  of  the  deceased,  as  he  voluntarily  and  without 
protest  mounted  and  rode  upon  the  hand-car.  Nabh,  J. — **The  evidence 
shows  that  the  deceased  had  lived  near  Reed's  mill  for  several  years,  and 
had  the  same  opportunity  to  know,  in  regard  to  the  situation  on  the  morning 
of  the  accident,  as  the  foreman,  Loftus,  and  the  other  members  of  his  crew. 
It  does  not  appear  that  he  rode  upon  the  hand-car  by  any  command  or  coercion 
from  his  superior.  The  car  was  provided  for  the  convenience  of  the  men  in 
getting  to  their  work.  The  men  mounted  the  car  without  objection,  the 
deceased  as  willingly  as  the  others.  So  far  as  anything  appears,  all  were 
ready  to  take  the  nsk  from  delayed  trains  without  the  delay  of  sending  to 
the  telegraph  office,  one  mile  away,  which  would  have  protected  them. 
There  was  no  neglieence  in  the  running  of  the  train  after  the  discovery  of 
the  hand-car,  and  if  a  look-out  had  been  kept  by  the  men  on  the  hand-car, 
it  does  not  appear  that  the  accident  would  have  been  prevented,  on  account 
of  the  frequent  and  sharp  curves  in  the  road.  As  the  deceased  voluntarily 
and  without  objection  assumed  the  risks,  his  representatives  cannot  recover 
Judgment  reversed.'^  *  Pittsburgh,  0.  &  St.  L.  R.  R.  Co.  v.  Leech,  Adm'r, 
Ohio  Supreme  Court  Com.,  Dec.  2,  1884. 
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DuiTLAVT 

Ohioaoo,  Book  Iblakd  akd  Paoqio  B.  B.  Co. 

(AdooMS  Case,  Iowa,    June  8,  1885.) 

In  an  action  for  an  injury  to  a  Lrakeman  the  question  whether  the  con- 
ductor in  this  case  waited  a  reasonable  time  for  the  proper  signal  before  apply- 
ing the  brakes  was  a  question  for  the  jury,  and  the  instruction  of  the 
court  in  that  respect  was  erroneous. 

When  the  party  who  has  the  burden  of  proving  care  can  ahow  by  direct 
evidence  what  care  was  exercised,  he  shoula  show  it  by  such  evidence;  and 
if  the  direct  evidence  shows  care,  or  a  want  of  it,  there  is  no  room  for  a  mere 
inference ;  and  under  such  circumstance  it  is  error  to  instruct  the  jury  thtt 
they  ''may  take  into  consideration,  in  weighing  the  evidence,  the  hazudous 
nature  of  the  employment  of  the  party  injured,  and  give  due  weight  to  the 
instinct  and  presumptions  which  naturally  letud.  men  to  avoid  injoiy  and 
preserve  their  own  lives." 

A  railroad  company  is  not  liable  for  a  mistake  of  judgment  of  a  conductor 
in  applying  the  brakes  so  as  to  injure  a  brakeman  if  he  acted  as  an  ordinarily 
prudent  man  would  have  done  under  like  circumstances. 

Appeal  from  Keokuk  district  court. 

Action  to  recover  for  a  personal  injury.  There  was  a  trial  to  a 
jury,  and  verdict  and  judgment  were  rendered  for  the  plaintiff. 
The  defendant  appeals. 

Jf.  A.  Low  for  appellant. 

Leggett  <&  McKeney  and  Swnvp%(m  <&  Brown,  for  appellee. 

Adahs,  J. — The  plaintiff  was  employed  by  the  defendant  as  a 
brakeman  on  a  freient  train.  On  the  evening  of  the  thirtieth  of 
March,  1880,  he  feU  from  the  train  and  was  run  over,  and  suffered 
the  loss  of  an  arm.  The  evidence  tended  to  show  that  at  the  time 
of  the  accident  he  was  engaged  in  uncoupling  one  part  of  the  train 
from  the  other,  the  train  being  in  motion ;  and  wnile  so  enga^ 
factb.  the  conductor  applied  a  brake  and  so  checked  the  motion 

of  the  train  as  to  cause  a  violent  jerk,  and  by  reason  thereof  plaintiff 
fell  off.  The  negligence  complamed  of  is  said  to  consist  in  applying 
the  brake.  The  train  consisted  of  some  flat  cars,  some  stock  cars, 
and  a  caboose.  The  plaintiff  had  been  riding  in  the  caboose,  and 
was  directed  by  the  conductor  to  go  out  and  pass  over  the  stock  cars 
and  uncouple  them  while  in  motion  from  the  cars  ahead  of  them. 
The  train,  it  appears,  was  running  slack  and  pushing  the  engine.  The 
uncoupling  was  to  be  effected  oy  the  plaintiff  by  descending  the 
front  end  of  the  forward  stock  car  and  drawing  the  pin  while 
standing  upon  the  draw-head.  He  testified  that  he  had  descended 
fhe  ladder  and  was  holding  to  the  same  with  his  left  hand,  his  left 
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foot  reraalDing  upon  the  ladder  and  his  right  foot  resting  upon  the 
draw-head ;  and  that  while  in  this  position  he  was  reaching  down 
with  his  right  hand  to  draw  the  pin,  when  he  was  thrown  on  by  rea- 
son of  the  application  of  the  brake.  He  also  testified  that,  according 
to  the  cnstom,  the  conductor  should  not  have  applied  the  brake 
nntil  he  (plaintiff)  had  reappeared  upon  the  other  part  of  the  train, 
and  had  given  a  signal  to  the  engineer  to  increase  speed.  The 
defendant  claims  that  it  was  not  the  custom  for  the  conductor  to 
await  such  signal,  nor  for  such  signal  to  be  given ;  but  that  it  was 
the  conductors  duty  to  apply  the  brake  when  a  certain  place  was 
reached ;  that  the  plaintin  Knew  that  the  brake  was  to  be  applied 
when  the  place  had  been  reached,  and  should  have  been  upon  his 
guard,  and  should  have  maintained,  a&  he  might  have  done,  such  a 
hold  upon  the  ladder  as  not  to  have  been  jerked  off.  There  was 
evidence  showing  that  the  train  was  approaching  the  town  of 
Libertyville,  and  tending  to  show  that  the  conductor  applied  the 
brake  at  the  usual  and  proper  place,  and  that  in  so  domg  he  was 
influenced  bv  the  fact  that  he  had  reached  the  proper  place,  and  by 
the  further  ract  that  he  saw  a  person  with  a  lantern  on  the  forward 
part  of  the  train  whom  he  supposed  was  the  plaintiff. 

1.  The  court  gave  an  instruction  to  the  juiy  in  these  words : 
'^  If  you  find  from  the  testimony  that  the  plaintiff  was  directed  by 
his  conductor  to  cut  the  train  while  in  motion,  and  that  it  had 
been  and  was  the  custom  under  such  circumstances  propbbtimkto 
among  train-men  on  freight  trains  on  defendant's  road  lu^.  ^^  "'^ 
for  the  conductor  in  charge  of  the  rear  end  of  the  train  to  not  put 
on  the  brakes  nntil  the  brakeman  signalled  the  engineer  and  the 
conductor  that  the  brakeman  was  ready  for  the  brakes ;  or,  though 
there  may  not  have  been  a  custom,  if  you  find  that  the  undertaking 
was  hazardous,  and  that  on  account  thereof  and  all  the  circumstances 
ordinary  care  required  the  conductor  to  wait  for  such  signal  before 
applying  the  brakes ;  and  you  further  find  that  the  circumstances 
were  orainary  and  the  conductor,  within  one  and  one-half  to  two 
minutes  after  the  brakeman  started,  without  waiting  for  the  signal, 
pat  on  the  brakes,  and  thereby  caused  the  injury  by  jerking  the 

{plaintiff  off  while  pulling  the  pin,  and  the  plaintiff  was  without 
ault  on  his  part, — your  verdict  should  be  for  the  plaintiff,"    The 
giving  of  this  instruction  is  assigned  as  error. 

When  a  train  is  approaching  a  station  under  the  circumstances 
of  this  one,  it  is  important  that  the  brakes  should  be  applied  to  the 
rear  part  in  time  to  stop  it  at  the  proper  place.  The  evidence  in 
the  case  shows  clearly  what  difiiculties  arise  if  this  is  not  done. 
The  brakeman  may  be  presumed  to  know  about  where  the  brake 
should  be  applied,  and  if  he  is  informed  in  time  that  the  train  is  to 
be  cut,  he  should  see  to  it  that  this  is  done  before  reaching  the 
place  where  the  brake  is  to  be  applied.  If  he  cuts  the  train  before 
the  brake  is  applied,  it  appears  from  the  evidence  that  he  may 
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secure  himself  withoiit  much  diflBculty  against  the  effect  of  the  jerk 
consequent  upon  the  application  of  the  brake.  So  far  we  think 
there  can  be  no  controversy.  But  after  a  fault  has  been  committed, 
difficulties  begin  to  arise.  There  was  evidence  tending  to  sliow 
tliat  the  plaintiff  should  have  cut  the  train  sooner  than  he  did. 
Whether  it  was  the  plaintiff's  fault  that  he  did  not  succeed  in  cut- 
ting  the  train  and  in  securing  himself  depends  much  upon  whether 
he  was  informed  soon  enough  that  the  train  was  to  be  cut.  But 
whether  he  was  in  fault  or  not  the  conductor  owed  him  the  duty 
of  reasonable  care.  He  knew,  of  course,  that  a  violent  jerk  would 
expose  the  plaintiff,  if  made  when  he  was  in  the  act  of  pulling  the 
pin  and  if  he  was  not  upon  his  guard  ;  it  is  very  cleai-,  tlierefore,  that 
it  was  the  duty  of  the  conductor  to  wait  as  long  as  he  could  properly, 
unless  he  had  evidence  that  the  uncoupling  had  been  effected. 
Indeed,  in  applying  the  brake  sooner  the  slack  was  taken  up  and 
the  uncoupling  prevented. 

How  long  a  conductor  should  wait  in  a  case  of  uncertainty  as  to 
wliether  the  uncoupling  has  been  effected,  or  what  degree  of  cer- 
tainty he  should  have  that  the  uncoupling  has  been  effected  before 
applying  the  brake,  are  questions  which  depend  upon  several  cir- 
cumstances bearing  more  or  less  upon  each  other.  The  controlling 
considerations  are  those  which  arise  naturally  out  of  the  facts,  and 
are  the  proper  subjects  of  argument  by  counsel  i-ather  than 
instructions  by  the  court.  In  tne  instruction  above  set  out  the 
court  instructed  the  jury,  in  effect,  that  if  the  circumstances  were 
ordinary,  the  conductor  should,  after  the  brakeman  started,  have 
waited  at  least  two  minutes.  In  our  opinion  this  matter  of  time 
should  have  been  left  to  the  jury.  The  undisputed  evidence  shows 
that  the  conductor  saw  a  brakeman  on  the  forward  part  of  the  train 
with  a  lantern,  whom  he  supposed  was  the  plaintiff.  The  instruc- 
tion is  based  upon  the  theory  that  the  jury  might  find  that  the  cir- 
cumstances, including  this  circumstance,  were  ordinary.  Now,  we 
are  not  prepared  to  say  that  the  conductor,  seeing  what  he  did, 
was,  as  a  matter  of  law,  guilty  of  negligence  if  he  did  not  wait  two 
minutes.  Perhaps  he  was  ;  perhaps  he  should  have  had  a  greater 
degree  of  certainty  as  to  the  identity  of  the  jperson  he  saw.  But  a 
mistake  does  not  necessarily  evince  negligence.  The  question  is, 
did  he  act  with  such  care  as  a  reasonably  prudent  man  might  have 
been  expected  to  use  under  the  circumstances?  We  cannot  say 
that,  as  a  matter  of  law,  he  did  not,  even  if  he  waited  less  than  two 
minutes. 

2.  The  court  instructed  the  jury  in  these  words :  "  The  jury  may 
take  into  consideration  in  weighing  the  evidence  the  hazardous 
Hazardous  ha-  nature  of  the  worK  iu  which  the  brakeman  was 
SS?*  employed,  and  give  due  weight  to  the  instincts  and 
presumptions  which  naturally  lead  men  to  avoid  injury 
and  preserve  their  own  lives."     The  giving  of  this  instruction  is 


TURK   OF 
CONBIDERATIOir 
or,  BY  JUKT. 


FELL0W-8BBVAKT— INSPECTOR — BRAKEMAK,  645 

assigned  as  error.  The  instinct  of  self-preservation,  planted  in  all 
persons,  may,  in  a  proper  case,  be  allowed  some  weight  as  raising 
an  inference  of  care.  Way  v.  Illinois  Cent.  R.  R.  Co.,  40  Iowa, 
345.  But  where  the  party  who  has  the  burden  of  proving  care 
can  show  by  direct  evidence  what  eai*e  was  exercised,  lie  shomd,  we 
think,  show  it  by  such  evidence ;  and  if  the  direct  evidence  shows 
care,  or  a  want  of  it,  there  is  no  room  for  a  mere  inference.      The 

?laintiff  was  able  to  show  bydirect  evidence  what  care  he  exercised, 
'he  case  is  different  from  Way  v.  Illinois  Cent.  R.  R.  Co.,  above 
cited.    We  think  that  the  instruction  is  erroneous. 

3.  The  defendant  asked  the  court  to  give  an  instruction  as  fol- 
lows :  '^  The  defendant  is  not  liable  for  a  mistake  of  judgment  of 
the  conductor  in  applying  the  brakes  if  he  acted  as  an  ordinarily 
prudent  man  would  have  done  under  like  circumstances."  The 
court  refused  to  give  the  instruction,  and  the  defendant  assigns  the 
refusal  as  error.  In  our  opinioh,  the  instruction  should  have  been 
given.  It  was  a  correct  expression  of  the  law  as  applicable  to  the 
theory  of  the  defence.  It  is  claimed  by  the  plamtiff  that  the 
instmction  was  covered  by  other  instructions  given,  but  it  does  not 
appear  to  us  that  it  was. 

We  think  that  the  judgment  of  the  district  court  must  be 
reversed. 


TiERNEY 
V. 

MmNBAPOLis  Ain>  St.  Louis  R.  R.  Co.  et  al. 

(Advance  Case,  Minnesota,    April  6,  1885.) 

Where,  in  an  action  arainst  two  defendants  jointly,  evidence  was  intro* 
dnced  tending  to  establish  a  joint  liability,  it  is  too  late  to  raise  the  objection 
for  the  j&rst  time  in  this  court  that  evidence  was  also  suffered  to  go  to  the  jury 
tending  to  prove  negligence  on  the  part  of  one  defendant  only. 

It  is  incumbent  upon  a  railway  corporation,  in  the  discharge  of  its  duty 
as  master,  not  only  to  provide  machinery  and  instrumentalities  for  its  em- 
ployees which  are  suitable  and  safe,  but  also  to  use  reasonable  diligence  to 
keep  them  so.  Necessarily  incident  to  these  obligations  is  the  duty  of  fre- 
quent inspection,  and  the  cor|>oration,  acting  by  its  servants  in  the  discharge 
of  such  duty,  is  liable  for  their  negligence. 

By  a  regulation  goTerning  the  employees  in  the  transfer-yard  of  a  railway 
company,  car-inspectors  were  required  to  inspect  incoming  cars  immediately 
upon  their  arrival,  and  if  out  of  repair  to  mark  them  *Mn  bad  order,'*  indi- 
cating that  they  were  to  be  sent  to  the  '^  repair  track."  EJdd^  that  negligence 
on  the  part  of  the  inspectors  in  failing  to  properly  discharge  this  duty,  by 
reaaon  of  which  plaintiff  was  injured  while  attempting  to  couple  a  damaged 
car  without  notice  of  its  condition,  and  without  fault  on  his  part,  might  be 
imputed  to  the  company. 

21  A.  &  E.  R  Gas.— 86 
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It  will  not  be  presumed  under  such  circuoistances  that  the  plaintiff  aasomed 
the  risk  of  such  negligent  inspection,  unless  it  appear  that  he  undertook  to 
handle  cars  in  the  course  of  his  employment  without  reference  to  inspection. 

A  witness  who  is  not  an  expert  may  testify  to  facts  within  his  knowledge 
and  observation  in  reference  to  the  health  and  physical  conditioii  of  an  in- 
jured person. 

The  decision  of  the  trial  court  upon  a  motion  for  a  new  trial  for  alleged 
misconduct  of  jurors,  made  upon  conflicting  affidavits,  will  not  be  reroned 
unless  clearly  erroneous. 

The  dama^  assessed  by  the  jury  in  this  case  held  not  so  ezcessiTeis  to 
warrant  the  interference  of  this  court  for  such  cause. 

Appeal  from  an  order  of  the  district  court,  Freeborn  County, 
denying  motion  for  new  trial. 

Lovely  cfe  Morgcm  for  respondent,  Barney  C.  Tiemey. 

J.  D.  Springer  and  Whytook  cfe  Todd  for  appellauta.  Minneapo- 
lis &  St.  L.  R.  R.  Co.  and  BurUngton,  C.  R.  &  N.  R.  R  Co. 

Yanderbuboh,  J. — It  is  admitted  that  the  defendants  jointly 
owned,  maintained,  and  occupied  a  yard  in  common  at  Alb^t 
Lea,  whei*e  trains  were  made  up  to  l>e  sent  over  their  respective 
lines.  The  respondent  had  charge  of  the  making-up  of  night 
trains  in  the  yard,  and  was  injured  m  the  course  of  his  employment 
Facts.  while  coupliug  cars,  at  about  3  o'clock  in  the  morning 

of  November  24,  1882.  A  freight  train  had  previously  arrivea 
from  Minneapolis  over  the  Minneapolis  &  St.  Louis  road,incloding, 
with  others,  a  box-car  loaded  with  flour  at  that  place  and  bound 
east.  On  its  arrival,  it  became  plaintiffs  duty,  according  to  thensoal 
course  of  business,  to  obtain  a  list  of  the  cars  and  their  destination, 
so  that  he  might  proceed  to  make  the  necessary  transfers  in  making 
up  the  outgoing  trains.  It  was  the  duty  of  the  car-inspectors,  two 
of  whom  were  employed  for  night  service,  to  inspect  all  cars  in 
trains  on  their  arrival.  The  plamtiff  had  been  in  the  employ  of 
defendants  a  little  more  than  two  weeks,  and  must  have  been  famil- 
iar with  the  manner  in  which  the  business  was  carried  on  in  the 
yard.  On  the  night  in  question,  about  half  an  hour  after  the  ar- 
rival of  the  train  mentioned,  the  plaintiff,  who  had  been  switching 
and  distributing  cars,  brought  an  unloaded  flat  car  from  the  wood 
track  to  the  main  track,  upon  which  the  box  car  we  have  referred  to 
still  stood,  and  undertook  to  couple  them.  His  evidence  tends  to  Aov 
that  as  he  went  to  make  the  coupling,  and  while  the  cars  were 
coming  together  in  the  usual  way,  the  draw-bar  of  the  flat  car 
struck  and  overrode  the  draw-bar  of  the  box  car,  which  appeared 
to  be  loose  and  insecurely  supported,  and  dropped  down  when 
struck  by  the  approaching  car,  tnus  permitting:  the  two  cars  to  come 
together  and  intercept  the  plaintiflE,  and  resulting  in  his  being  run 
over  upon  the  track,  and  in  causing  the  loss  of  a  leg,  which  was 
necessarily  amputated  above  the  knee. 

1,  While  it  may  be  conceded,  for  the  purposes  of  this  case,  that 
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from  the  circumstances  and  nature  of  plaintiff's  employment,  in 
which  cars  from  many  roads  were  brought  tofi^cther  with  SBRVAirr-OEDi. 

^  ^2  ^^  VAB.Y    s¥fnrfl     ov 

coupling  attachments  of  different  heights  and  patterns,  bmflotiikiit. 
he  would  assume  the  ordinary  risks  of  the  service  from  such  causes, 
we  think,  upon  the  evidence,  the  question  was  fairly  for  the  jury 
whether  the  accident  occurred  -from  such  causes,  or  from  the  fact 
that  the  draw-bar  of  the  box  car  was  insecurely  supported  and  in 
an  unsafe  condition,  from  neglect  to  repair  the  same.  Upon  this 
issue  the  evidence  in  plaintifirs  behalf,  among  other  things,  tended 
to  show  that  the  strap  or  carrying-iron  which  supported  the  draw* 
bar  was  worn,  weak,  and  loose,  and  that  some  of  the  bolts  which 
were  intended  to  keep  this  iron  strap  in  place  were  loose  or  broken; 
that  it  had  been  out  of  repair  for  a  considerable  time,  and  the  de- 
fects were  such  as  could  readily  be  discovered  by  proper  inspection. 

3.  The  evidence  of  the  defective  condition  of  the  car,  which  ap- 
pears to  have  been  previously  in  the  possession  of  one  of  the 
defendants,  the  Minneapolis  &  St.  Louis  Company,  at  Minneapolis 
and  during  its  transit  to  Albert  Lea,  a  distance  of  108  miles,  was 
received  and  submitted  to  the  jury  without  any  objection  or  sug- 
gestion that  the  liability  did  not  attach  equally  to  both  defendants 
for  any  negligence  in  respect  to  this  car  prior  to  its  arrival  at  Al- 
bert iJea.  This  point  is  now  suggested  for  the  first  time ;  but  we 
think,  under  the  circumstances,  the  attention  of  the  court  should 
have  been  called  to  this  matter  when  the  evidence  was  received,  or 
when  the  jury  were  instructed.  As  the  case  stands,  since  we  think 
there  was  evidence  for  the  jury  tending  to  show  a  joint  liability 
for  negligence  in  the  yard  at  Albert  Lea,  it  is  too  late  to  raise  the 
question  in  this  court  as  to  the  competency  or  sufficiency  of  the 
evidence  of  previous  negligence  to  charge  the  defendants. 

3-  Evidence  was  received,  under  the  defendants'  exception,  show- 
ing a  regalation  of  defendants  in  relation  to  the  inspection  of  cars, 
under  vmich  it  became  the  duty  of  the  car- inspectors,  if  any  were 
found  defective  or  in  need  of  repairs,  to  mark  them  so  as  to  indi- 
cate that  they  were  in  bad  order,  and  hence  not  to  be  sent  out,  but 
to  be  sent  to  the  repair  track.  We  think  this  evidence  ^roS^^  to 
was  properly  received  upon  the  question  of  defendants'  {3S?^°"  °' 
liability ;  for  if  the  car  in  question  was. defective  and  unsafe,  which, 
as  we  have  seen,  was  for  the  jury,  then  such  regulation  was  binding 
upon  the  inspectors,  as  representing  the  defendants,  for  the  protec- 
tion of  employees  in  the  yard,  unless  it  should  appear  that  it  was 
risks  of  the  service  assumed  by  them  to  handle  cars  there  without 
regard  to  inspection  or  their  condition,  or  any  notice  thereof.  It  is 
for  the  jury,  under  proper  instructions,  to  determine  whether  or  not, 
from  the  nature  of  the  service  in  which  the  plaintiff  was  employed, 
he  was  required  to  proceed  to  switch  cars  and  make  up  trains 
without  regard  to  inspection,  and  without  waiting  for  it ;  out  in- 
stractions  of  this  character  were  not  asked  or  given,  and  the  evi- 
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dence  does  not  show  that  such  risk  necessarily  attached  to  plaintifiPs 
business,  and  was  hence  assumed  by  him. 

The  position  taken  by  defendants'  counsel  at  the  trial  appears  to 
have  been  that  the  plaintiff  did  not  give  the  inspectors  the  neces- 
sary time  to  complete  their  work ;  and  the  case  was  submitted  to 
the  jury  under  instructions  given,  at  defendants'  request,  that  '^  if 
he  did  not  do  so,"  or  "  if  he  did  not  know  or  have  reason  to  believe 
that  all  the  cars  in  said  train  were  inspected  before  he  caused  them 
to  be  moved,  he  cannot  recover."  This  question  was  determined 
by  the  jury  in  plaintiff's  favor  upon  the  evidence. 

As  before  remarked,  it  was  the  duty  of  the  inspectors  to  exam- 
ine cars  immediately  upon  their  arrival,  and  the  evidence  tends  to 
Erove  that  it  was  their  practice  to  so  inspect  them  upon  the  track 
efore  their  removal.  The  inspection  of  the  train  was,  in  fact,  so 
piTTT  OF  COM.  Qiade  on  the  night  in  question.  There  is  some  conflict 
S  in  the  testimony  as  to  the  length  of  time  it  would  take 
to  properly  inspect  such  a  tram  of  cars,  and  it  does  not 
clearly  appear  now  much  time  had  elapsed  before  the  injury  ;  the 
plaintiff's  recollection  being  that  it  was  from  25  to  40  minutes.  But 
it  appears  that  the  inspectors  had,  in  fact,  completed  their  work 
before  the  accident.  The  negligence  of  the  inspectors  was  there- 
fore proper  to  be  considered  upon  the  question  of  the  defendants' 
liability.  If  it  is  the  duty  of  the  corporation  to  excercise  reason- 
able diligence  to  supply  suitable  and  safe  instrumentalities  for  the 
use  of  its  servants  to  work  with,  it  is  also  its  duty  to  use  like  dili- 
gence to  keep  the  same  in  proper  repair.  This  necessarily  involves 
inspection  and  examination  as  incident  to  the  obligation  to  repair, 
ana,  as  a  corporation  must  necessarily  act  through  agents,  the  neg- 
ligence of  its  employees  in  the  discharge  of  such  duty  is  attributable 
to  the  corporation.  Solomon  R.  R.  Co.  v.  Jones,  30  Kan.  601 ;  s.  c, 
15  Am.  &  Eng.  R.  R.  Cas.  201 ;  Railroad  Co.  v.  Holt,  29  Kan. 
149 ;  Brann  v.  Railroad  Co.,  53  Iowa,  595  ;  Porter  v.  Railroad  Co., 
71  Mo.  77,  78 ;  Railroad  Co.  v.  Jackson,  55  111.  492 ;  Condon  v. 
Missouri  Pacific  R.  R.  Co.,  78  Mo.  567 ;  Crispin  v.  Babbitt,  81 
N.  T.  521 ;  Fuller  v,  Jewett,  80  N.  Y.  52,  58 ;  s.  c,  1  Am.  &  Eng. 
R.  R.  Cas.  309  ;  Kirkpatrick  v.  Railroad  Co.,  79  N.  T.  240  ;  Slater 
V.  Jewett,  85  N.  T.  70,  71 ;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  515  ; 
Durkin  v.  Sharp,  88  N.  T.  227 ;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas  520 ; 
Murphy  v.  Railroad  Co.,  Id.  152 ;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas. 
490;  Dana  v.  Railroad  Co.,  92  N.  T.  642 ;  Vosbur^  v.  Railroad 
Co.,  94  N.  T.  380 ;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  249 ;  Kain  v. 
Smith,  25  Hun,  149 ;  Wedgwood  v.  Railroad  Co.,  41  Wis.  483  ; 
B.  c,  44 Wis.  48, 49  ;  Smiths;. Railroad  Co.,  42  Wis.  526 ;  Richard- 
son V.  Great  Eastern  R.  R.  Co.,  L.  R.  1  C.  P.  Div.  342. 

In  Fuller  v.  Jewett,  ^upra^  it  is  said  by  the  court :  "  The  dutj 
of  maintaining  machinery  in  repair  for  the  safety  of  employees  is 
the  same  in  kind  as  the  auty  of  furnishing  a  safe  and  proper  ma- 


I 


JfELLOW-SERVANT — IN8PE0TOE — ^BBAKEMAN,  649 

chine  in  the  firat  instance ; "  and  "  in  respect  to  such  act  or  duty, 
the  servant  who  undertakes  or  omits  to  perform  it  is  the  rep- 
resentative of  the  master,  and  not  a  mere  co-servant  with 
the  one  who  sustains  the  injury."  This  corresponds  to  the 
language  of  the  same  court  (Churchy  C.  J.)  in  Flike  v.  Bailroad 
Co.,  53  N.  Y,  553,  and  (Folger,  0.  J.)  in  Slater  v.  Jewett,  85 
N.  T.  70,  71 ;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  515.  Substantially 
the  same  doctrine  is  adopted  by  tnis  court  in  Drymala  v.  Thomp- 
son, 26  Minn.  41,  and  we  think  that  case  must  control  the  disposi- 
tion of  the  question  under  consideration.  In  some  States  the  courts 
hold  that  this  rule  is  not  applicable  to  subordinate  employees,  as  ia 
the  case  of  ordinary  car-inspectors  at  the  transfer  yards,  but  that 
the  latter  are  to  be  deemed  fellow-servants  of  other  employees  in- 
[ured  through  their  negligence.  Railroad  Cos.  v.  Webb,  12  Ohio 
t.  494;  Little  Miami  K.  R.  v.  Fitzpatrick,  17  Am.  &  Eng.  R.  R. 
Cas.  578 ;  Smart  v.  Railroad  Co.,  77  Ala.  — .  The  rule  adopted  in 
these  and  other  cases  is  followed  in  Smith  v.  Railroad  Co.,  46 ; 
Mich.  258  ;  Mackin  v.  Railroad  Co.,  135  Mass.  206 ;  s.  c,  15  Am. 
&  Eng.  R.  R.  Cas.  196,  as  applied  to  foreign  cars  in  transit,  which 
a  railway  company  is  obliged  by  law  to  draw  over  its  line.  In  the 
•case  last  cited  the  court  says,  by  way  of  explanation  :  "However  it 
may  be  as  to  other  cars,  the  inspectora  must  be  regarded  as  engaged 
in  a  common  employment  as  to  such  cars  while  in  transit,  and 
until  ready  to  be  inspected  for  a  new  service."  One  reason  given 
is  that  the  company  was  not  obliged  to  repair  such  cars.  That 
question  we  need  not  consider  in  this  case.  This  car  was  loaded  at 
tne  terminus  of  the  line,  and  by  defendants'  own  regulations  was 
required  to  be  inspected,  and,  if  damaged,  to  be  properly  marked 
to  indicate  that  fact,  at  its  general  yard  at  Albert  Lea,  by  the 
■agents  of  the  defendants  appointed  for  such  purpose. 

It  is  difficult  to  lay  down  a  general  rule  which  will  be  applicable 
in  practice  and  define  accurately  the  limits  of  the  master's  liability 
in  this  class  of  cases.  But  if  the  special  duty  and  dutt 
responsibility  belong  to  the  car-inspector  to  examine  J^ 
ana  determine  whether  a  car  is  unnt  for  service,  and  °^^ 
shall  be  so  marked  and  sent  to  the  repair  track  or  shop,  it  is  dif- 
ficult to  discover  any  distinction  in  kind  between  bis  duty  and  that 
of  the  mechanics  who  make  the  repairs.  It  will  also  be  borne  in 
mind  that  the  measure  of  liability  on  the  part  of  the  company  is 
reasonable  care,  which  must  be  determined  by  the  circumstances 
in  each  case.  Experience  in  the  competent  and  practical  man- 
agement of  railroads  will  naturally  determine  the  nature  and  fre- 
quency of  inspections  which  ordinary  care  would  require  should 
be  made  between  the  intervals  of  the  more  minute  examinations  at 
the  general  repair-shops.  But  the  general  examinations  which  ex- 
perience has  snown  practicable  and  necessary  to  be  made  of  cars  at 
the  yards  designated  for  such  purpose,  without  causing  undue 
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delay  while  in  coarse  of  transportation,  would  at  least  include  such 
patent  defects  as  wonid  be  readily  discoverable  upon  inspection  by 
a  competent  person  in  the  exercise  of  reasonable  care.  iCichardeon 
V.  Oreat  Eastern  R.  K.  Co.,  siipra. 

In  respect  to  patent  defects  in  the  coupling  apparatus,  brakefi, 
wheels,  etc.,  we  may  assume  that  the  defendants  had  undertaken 
the  duty  of  inspection,  and  intrusted  it  to  the  proper  a^nts.  As 
a  rule,  also,  there  is  a  distinction  between  the  special  duties  of  sncb 

f)er8ons  and  the  service  of  other  employees  who  are  engaged  in  hand- 
ing cars  and  operating  trains.  It  is  not  the  same  in  kind  as  that 
of  the  switchman,  brakeman,  or  other  opemtive.  Wedgwood  v. 
Railroad  Co.,  U  Wis.  483 ;  Schultz  v.  Railroad  Co.,  48  Wis.  381 ;  s. 
c,  2  Am.  &  £ng.  R.  R.  Cas.  671.  The  service  of  the  former  class 
relates  wholly  to  the  matter  of  the  care  and  repair  of  machinerj, 
the  use  of  which  is  attended  with  constant  danger  to  other  em- 
SKAVANT  TO  xR.  ployccs  uulcss  maintained  in  a  safe  condition ;  and  tbej 
renresent  the  master,  not  in  the  capacity  of  superior 
ofacers  placed  over  other  employees,  but  because  per- 
forming the  master's  duty  in  respect  to  safe  instrumentalities. 
Placing  and  keeping  such  machinery  upon  tlie  road  in  actual  use 
would  be  an  assurance  to  ordinary  servants  that  the  same  is  fit  and 
safe,  in  so  tar  as  the  exercise  of  masonable  diligence  could  make  it. 
Murphy  v.  Railroad  Co.,  88  N.  Y.  152 ;  s.  c,  8  Am.  &  Eng.  R.  R 
Cas.  490.  So,  in  the  matter  of  separating  damaged  cars  from  those 
remaining  in  use  with  a  view  to  repairs,  the  cases  proceed  upon 
the  principle  that  enough  must  have  been  done  by  the  master  to 
indicate,  in  conformity  with  some  proper  regulations  or  usage  of 
the  company,  the  condition  or  character  of  such  cars  for  the  pro- 
tection of  employees  who  are  to  handle  them.  Flannagan  t;.  Railroad 
Co.,  50  Wis.  471;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  150;  Wataon 
V.  Railroad  Co.,  58  Tex.  439 ;  Fraker^.  Railroad  Co.,  15  Am.  &  Eng. 
R.  R.  Cas.  256.  And  the  inile  that  the  corporation  is  bound  to 
know  the  defective  condition  of  its  cars  within  a  reasonable  time 
is  in  harmony  with  the  doctrine  that  the  agents  charged  with  a 
special  duty  of  looking  after  and  repairing  its  cars  and  machinery 
jpro  hoc  vice  represent  the  master. 

As  before  stated,  this  case  does  not,  we  think,  differ  in  principle 
from  Drymala  v,  Thompson,  supra.  There  the  negligence  of  the 
section  foreman  engaged  in  repairing  the  track,  wno  would  have 
otherwise  been  deemed  a  fellow-servant  with  the  injured  partj, 
was  held  to  be  that  of  the  defendants,  and  it  would  have  consti- 
tuted no  defence  tliat.  the  company  had  employed  comj)etent  men, 
adopted  proper  regulations,  or  provided  suitable  materials,  and  an 
adequate  system  for  supervising  and  repairing  its  track.  On  the 
other  hand,  in  Brown  v.  Railroad  Co.,  27  Minn.  162,  a  road-master 
engaged  with  the  injured  party  in  operating  machinery  was  held 
not  to  represent  the  company.     It  is  the  kind  of  service,  not  the 
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grade,  which  distinguisheB  theee  two  cases.  Tlie  one  related  to 
maintainiDg  safe  instramentalities ;  the  other,  to  the  use  of  them. 

The  application  of  the  rule,  as  well  as  the  question  of  the  degree 
of  risk  assumed  bj  employees,  will,  of  course,  be  largely  infiaenced 
by  the  special  circumstances  of  any  particular  case.  And  so,  as  to 
different  kinds  of  business,  the  amount  of  care  required,  and  the 
system  to  be  adopted  and  cai-ried  out,  are  to  be  determined  by  the 
circumstances  of  each  case,  depending  upon  the  nature  of  employ- 
ment, the  extent,  hazard,  and  usages  of  the  business,  the  kind  of 
machinery  used,  and  the  risks  inddeut  thereto.  Kaiu  v.  Smith,  25 
Hun.  149. 

4^  A  witness  acquainted  with  plaintiffs  physical  condition,  though 
not  a  physician,  was  permitted  to  testify,  against  the  objection  of 
the  defendants,  to  the  state  of  plaintiffs  health  before  and  after 
the  accident,  and,  among  other  tilings,  that  he  had  since  had  a  skin 
diaease.  As  he  merely  stated  facts  within  his  observation,  and  ex- 
pressed no  opinion,  the  evidence  was  competent. 

5.  The  application  for  a  new  trial  on  tlie  ground  of  misconduct 
of  the  jury  was  made  upon  affidavits,  which  are  met  by  counter- 
aflS^davits,  and  was  thus  aetermined  upon  conflictinfi^  evidence.  It 
also  appears  that  some  of  the  affidavits  on  plaintiff's  part  are  not 
retnrnra  to  this  court.  We  see  no  reason,  tnerefore,  for  question- 
ing the  correctness  of  the  decision  of  the  trial  court  on  this  point. 
Peterson  v.  Faust,  30  Miun.  23.  So,  also,  as  respects  the  damages, 
which  are  claimed  to  be  excessive ;  the  question  was  within  the 
province  of  the  jury  to  determine ;  and  considering  the  nature  of 
the  injury,  the  age  of  the  plaintiff,  extent  of  his  disability  and  suf- 
fering, we  are  unable  to  say  that  the  trial  court  erred  in  refusing 
to  set  uside  the  verdict  for  such  cause. 

Order  affirmed. 

MrroHXLL,  J.,  dissenting. — As  I  understand  the  facts  of  the  case, 
the  duty  of  these  ^^  car-inspectors "  was  simply  to  make  a  general 
cnnoiy  ezaminatioii  of  cari^  rmte,  upon  tLe  arrival  at  the  yard, 
SO  as  to  detect  any  patent  defects.  Tneir  duty  was  substantially 
the  same  as  that  of  focal  examiners,  employed  at  certain  intervals 
along  the  line  of  every  railroad,  who  make  a  like  cursory  examina- 
tion of  the  cars  of  a  train  in  transit.  They  are  ordinary  servants 
of  the  company,  intrusted  with  no  general  control  or  discretion  in 
the  management  of  the  company's  business  or  any  department,  but 
simply  charged  with  the  performance  of  certain  special  executive 
daties  in  the  matter  of  such  local  inspection.  I  think  they  wei*e 
mere  fellow-servants  with  those  employed  in  running  the  trains  or 
moving  the  cars. 

There  is  much  difference  of  opinion  as  to  whether  the  doctrine 
of  ^^  common  employment"  works  equitably,  as  applied  to  the  large 
business  enterpnses  of  the  present  day,  with  their  numerous  de- 
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partments  and  different  erades  of  service.  Bnt  the  doctrine  btB 
become  too  thoroughly  inibedded  in  the  jnrispmdence  of  England 
and  this  country  to  be  disturbed  by  the  courts.  If  it  is  to  be 
changed,  it  must  be  by  tlie  legislature.  It  seems  to  me  that  the 
doctrme  laid  down  in  the  opinion  of  the  court  in  this  case,  if  car- 
ried to  its  logical  consequences,  goes  a  long  way  towards  breaking 
down  this  well-established  rule,  which  exempts  the  master  from 
responsibility  for  injuries  to  his  servants  caused  by  the  n^ligenoe 
of  their  fellow-servants.  This  doctrine  has  been  so  much  and  80 
often  considered  in  the  books  that  it  would  be  useless  to  enter  upon 
any  general  discussion  of  it  at  this  time.  But  it  seems  to  me  that 
confusion  has  sometimes  arisen  from  a  misapprehension  or  misap- 
plication of  certain  maxims  or  rules  bearing  upon  this  subject. 

It  is  often  remarked  that  as  corporations  can  only  act  tlirongh 
natural  persons,  who  are  all  in  a  sense  servants  of  the  corporation, 
to  hold  general  agents  or  superintendents,  to  whom  is  intrusted 
the  management  and  control  of  its  business,  to  be  fellow-servants 
with  all  subordinate  employees  would  be  to  relieve  the  corporation 
wbo  n  yici-  of  all  liabilitv  for  negligence.  It  seems  sometimes  to 
PBiNciPAi.  \yQ  inferred  from  this  that  a  different  rule  as  to  such 
liability  is  to  be  applied  to  corporations  from  tUat  applied  to  nata- 
ral  persons.  I  do  not  so  understand  it.  In  every  ousiness  there 
must  be  some  natural  person  to  whom  its  management  and  control 
is  intrusted,  and  who  is  therefore,  if  not  the  master  in  person,  the 
representative  of  the  master,  and  for  whose  acts  the  master  is  re- 
sponsible. If  a  natural  person  intrusts  the  control  and  management 
of  his  business  to  an  agent,  such  agent  is  the  alter  ego  of  the  mas- 
ter, precisely  as  if  the  same  thing  be  done  by  a  corporation.  The 
only  difference  is  that  in  the  case  of  a  corporation  there  must  be 
such  a  representative,  whereas  in  the  case  oi  a  natural  person  there 
may  not  be,  for  he  may  manage  his  own  business  in  person.  But 
it  seems  to  me  that  in  either  case,  when  the  relation  of  the  employee 
to  the  business  and  the  master  is  the  same,  the  same  rule  must  be 
applied  in  determining  whether  he  is  the  representative  of  the 
master  or  merely  a  fellow-servant  as  to  other  employees. 

Again,  a  familiar  rule  is  that  the  master  is  bound  to  use  ordinary 
care  in  furnishing  suitable  and  safe  instrumentalities  for  the  use  of 
his  servants.  Included  in  this  is  that  of  maintaining  them  in  a 
safe  condition.  Repairing  is,  in  a  sense,  furnishing.  And,  as  nec- 
essarily incident  to  the  duty  of  "  maintaining,"  is  the 
TOKKPMAcimi.  duty  of  providms:  an  adequate  system  of  inspecting,  ex- 
amining,  and  guarding  these  instrumentalities,  it  is 
also  the  rule  that  tnis  duty  of  furnishing  and  maintaining  safe  in- 
strumentalities is  a  primary  duty  of  which  the  master  cannot  re- 
lieve himself  by  clothing  soipe  general  agent  with  the  power,  and 
charging  him  with  the  duty  of  making  performance  for  him.  bnt 
that  the  failure  of  such  agent  will  be  tne  failure  of  the  master. 
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This  rale  has  been  sometimes  understood  as  meaning,  that  the  mas- 
ter is  responsible  to  his  servants  for  the  negligence  of  every  em- 
ployee, however  subordinate  his  station,  who  is  engaged  in  peilorm- 
ing  the  most  common  executive  duties  in  the  matters  of  repairing, 
examining,  or  watching  the  instrumentalities  intended  for  the  use 
of  other  servants.  I  think  this  is  a  misapprehension  of  the  rule, 
which  has  sometimes  arisen  from  losing  sight  of  the  distinction 
between  one  who  is  clothed  with  the  powers  of  the  master  in  the 
control  and  supervision  of  some  department  of  the  business,  and 
who  is  jpro  hac  vice  the  representative  or  dLter  ego  of  the  master, 
and  one  who  simply  performs  what  may  be  termed  mere  executive 
details. 

-  Of  course,  in  the  multitude  of  cases  on  this  subject  with  which 
the  reports  abound,  often  conflicting,  and  frequently  not  well  con- 
sidered, some  authority  can  be  found  for  almost  any  proposition. 
But  I  have  not  found  any  case  well  considered,  either  upon  prin- 
ciple or  upon  an  examination  of  the  authorities,  which  seems  to 
me  to  carry  the  rule  to  any  such  length.  I  And  no  support  for  it 
in  the  English  cases.  The  supreme  court  of  Massachusetts,  which 
is  one  of  the  few  whose  decisions  on  this  question  are  anything 
like  consistent,  or  seem  to  be  governed  by  some  uniform  principle, 
lias  always  held  the  master  strictly  to  the  performance  ox  this  pri- 
mary duty  of  exercising  ordinary  care  in  furnishing  and  maintain- 
ing safe  instrumentalities  for  the  use  of  his  servants,  and  refused 
to  permit  him  to  shield  himself  behind  the  fact  that  he  had  clothed 
some  general  agent  with  the  power,  and  charged  him  with  the  duty 
of  peiTorming  it.  This  is  illnstrated  by  the  case  of  Ford  u  Railroad 
Co.,  110  Mass.  240,  in  which  they  held  the  company  responsible 
for  the  negligence  of  the  master  mechanic  in  not  repairing  an  en- 
gine, he  having  entire  charge  of  that  department  of  tne  business. 

But  the  distinction  which  I  have  alluded  to  is  distinctly  brought 
oat  in  the  subsequent  case  of  Holden  v,  Bailroad  Co.,  129  Mass.  268, 
in  which  the  reasons  and  limits  of  the  rule  and  the  authorities  on 
the  subject  are  ably  discussed  by  Grav,  C.  J.,  and  in  which  it  is, 
in  effect,  held  tliat  a  track-repairer  and  a  brakeman  are  fellow-ser- 
vants. Almost  as  a  corollary  from  this  last  decision  followed  that 
of  Mackin  v.  Bailroad  Co.,  135  Mass.  206  ;  s.  c,  15  Am.  &  £ng. 
B.  B.  Cas.  196,  which  holds  that  a  car-inspector  and  a  brakeman 
omployed  on  the  same  car  are  fellow-servants, — a  case  entirely 
analogous  to  the  present  one. 

I  have  not  overlooked  the  fact  that  that  was  a  foreign  car  in 
transit  over  the  company's  road.  I  also  notice  the  ca/veai  m  regard 
to  that  which  the  court  put  into  their  opinion.  But,  whatever 
6tate  of  facts  they  might  have  had  in  mind  in  doing  so,  it  could 
not  have  been  anything  affecting  the  principle  involved  in  the 
present  case  ;  for  it  seems  to  me  that  this  duty  of  casual  inspection 
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of  cars  while  in  transit  most  be  the  same,  whether  the  car  is  a 
foreign  one  or  a  domestic  one. 

In  New  York  the  decisions  are  so  often  conflicting  that  the  valae 
of  anj  particular  one  largely  depends  npon  the  composition  of  the 
court  at  the  time,  or  the  ability  of  the  judge  who  wrote  the  opin- 
ion. The  primary  character  of  the  duty  of  the  master  to  famish 
safe  instrumentalities  is  clearly  and  ably  defined  by  Folger,  J.,  in 
Laning  v.  Railroad  Co.,  49  N.  Y.  582.  But  the  limits  to  the  rule, 
and  the  common  misapprehension  as  to  its  application  referred  to, 
are  very  clearly  brou^nt  out  by  Allen,  J.,  in  Malone  v.  Hathaway, 
64  N.  X .  5.  The  distinction  between  a  general  agent  intrusted 
with  the  control  of  some  branch  or  department  of  the  business,  and 
who  therefore  represents  the  master,  and  a  servant  employed  to 
perform  some  special  duties  or  executive  details  in  the  same  de- 
partment is  also  pointedly  made  by  Folger,  J.,  in  Slater  v.  Jewett, 
85  N.  Y.  61 ;  5  Am.  &  Eng.  R.  R.  Cas.  515.  Neitlier  of  these 
cases  has  ever  been  questioned  or  criticised,  although  two  or  three 
late  cases  in  the  same  court,  which  seem  not  very  carefully  con- 
sidered, appear  to  lay  down  a  somewhat  different  rule,  but  without 
much  discussion  or  refei'enoe  to  the  authorities.  This  court  has 
itself  recognized  the  same  distinction.  In  Brown  v.  Minneapolis 
&  St.  L.  R.  R.  Co.,  81  Minn.  553 ;  s.  c,  15  Am.  &  Eng.  R  R  Gas. 
333,  we  held  that  a  station  agent  who  had  general  charge  of  the 
tracks  in  and  about  his  station,  and  whose  duty  it  was  to  keep  them 
clear  and  in  safe  condition  for  passing  trains,  was  a  fellow-servant 
with  an  engineer  on  such  a  train.  In  Roberts  v.  Railroad  Co.,  mpraj 
decided  at  the  present  term,  we  held  that  a  switch-tender  and  a 
baggage-master  were  fellow-servants.  The  Drymala  Case,  26  Minn. 
40,  IS  not  in  conflict  with  this  distinction.  That  case  was  decided 
upon  the  ground  that  the  "  section  foreman,"  to  whom  was  in* 
trusted  the  duty  of  repairing  or  ^'  furnishing"  the  track,  was  the 
representative  of  the  master ;  and  this  was  at  the  time,  and  is  yet, 
generally  considered  what  might  be  termed  a  "  border  case." 

The  management  of  an  extensive  business,  like  that  of  operating 
a  railroad,  includes  so  many  departments  and  so  many  grades  oi 
Cab  irsivctob  servico  that  it  may  not  always  be  an  easy  matter  to  draw 
nacsFAu  the  line  between  those  who  ai*e  to  be  deemed  ^  vice- 
principles,"  or  representatives  of  the  master,  and  those  who  are  to 
be  deemed  "fellow-servants,"  as  to  other  employees ;  but  the  fact 
of  such  a  distinction  is  everywhere  recognized.  To  hold  that  the 
master  is  responsible  to  his  servants  for  the  negligence  of  eveiy 
employee  of  the  most  subordinate  rank  who  is  engaged  in  the  de- 
partment of  repairing,  examining,  watching,  or  guarding  the  in- 
strumentalities used  by  other  employees,  would  virtually  abrogate 
tlie  whole  doctrine  of  "  common  employment."  There  is  hardly 
un  employee  in  the  service  of  any  railroad  whose  dnties  do  not,  in 
part  at  least,  relate  to  the  matter  of  maintaining  in  safe  condition 
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the  track  or  rolling  stock.  If  the  rale  be  that  all  these  pro  hao 
vice  represent  the  master,  and  are  performing  his  dntj,  the  same 
imle  must  be  applied  to  all  masters  alike.  Such  a  rule,  if  applied 
to  farmers,  manufacturers,  and  others,  would,  I  think,  effect  a  radi- 
cal change  in  what  has  been  supposed  to  be  the  law.  And  yet  this 
is,  I  think,  iJie  logical  result  to  which  the  opinion  in  this  case  would 
seem  to  lead;  for  I  can  see  no  distinction  in  principle  between 
these  '^  car-inspectors"  and  switch-tenders,  station  agents,  guards^ 
watchmen,  ano  the  like,  in  so  far  as  their  duties  relate  to  maintain- 
ing in  safe  condition  the  machinery  and  other  instrumenti^ties  of 
the  master,  designed  to  be  used  by  his  employees. 


Atchison,  Topeka  and  Santa  Fi:  B.  B.  Oo. 

V. 

Ledbetteb. 

{Adoanee  0(ue^  KanuM,    Nmember  7,  1885.) 

In  an  action  by  a  yard  switchman  c^inst  a  railroad  company  in  whose 
employ  he  had  been  for  injuries  alleged  to  have  resulted  in  consequence  of  a 
delect  in  the  draw-bar  of  a  car,  or  in  some  of  its  accompanying  appliances, 
held^  that  no  recoyery  can  be  had  against  the  railroad  company  except  by 
proof  of  negligence  on  its  part,  and  that  it  devolves  upon  toe  plaintiff  to 
prove  the  negligence,  and  to  prove  all  the  facts  which  constitute  or  make  ap- 
parent such  negligence;  and,  therefore,  where  it  was  not  shown  that  the 
railroad  company  had  any  knowledge  of  the  defect  existing  in  the  draw- bar 
or  in  some  oi  its  accompanying  appliances  prior  to  or  at  the  time  of  the  in- 
jury, or  that  such  defect  had  existed  for  any  considerable  length  of  time,  nor 
what  was  the  nature  or  character  of  the  defect, — that  it  was  obvious  or  mani- 
fest, or  could  have  been  discovered  by  the  exercise  of  reasonable  care  and 
diligence,  or  by  any  of  the  tests  employed  by  car-inspectors ;  nor  that  the 
car  had  not  been  properly  inspected  by  the  car-inspectors  at  the  yard  where 
the  injury  is  alleged  to  have  occurred, — hM^  that  no  negligence  is  shown  on 
the  piurt  of  the  railroad  company,  and  that  no  cause  of  action  against  the 
railroad  company  has  been  proved. 

Ebbob  from  Wyandotte  County. 

This  ^as  an  action  brought  in  the  district  court  of  Wyandotte 
Ck>Tmty  on  May  31,  1883,  by  Isaac  J.  Led  better,  against  the  Atchi- 
BODy  To^ka  &  Santa  F^  K.  R.  Co.,  to  recover  (mrnages  for  per- 
sonal injuries  alleged  to  have  been  received  by  the  plaintiff  wnile 
in  the  employment  of  the  defendant  at  Emporia,  Kansas,  on 
November  12,  1881.  The  plaintifPs  cause  of  action  is  stated  in 
his  petition  as  follows ; 

"That  the  plaintiff  was,  on  the  twelfth  day  of  November,  1881, 
and  had  been  for  a  long  time  prior  thereto,  in  the  employment  of 
said  defendant  as  a  switchman  or  yardman ;  that  on  the  aay  afore- 
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said  the  said  plaintiff,  while  in  the  due  and  ordinary  discharge  of  bis 
duty  as  snch  switchman  or  yardman,  and  while  attempting  to 
couple  a  moving  engine  onto  a  stock-car  then  standing  upon  the 
tracK  of  defendant  in  the  yard  of  said  defendant  at  Empona  Junc- 
tion, in  the  county  of  Lyon,  in  the  State  of  Kansas,  was  seTerely 
and  permanently  injured  ;  that  the  said  injury  was  wholly  caused 
by  the  defective  and  bad  condition  of  said  stock-car;  that  the 
defendant  negligently  failed  to  inspect  and  ascertain  its  defective 
and  bad  condition  prior  to  that  time,  and  that  it  had  a  reasonable 
opportunity  so  to  oo ;  that  the  defendant  knew  that  the  said  stock- 
car  was  in  a  defective  and  bad  condition  prior  to  that  time,  and 
that  it  had  reasonable  opportunity  for  so  knowing;  that  at  the 
time  of  the  said  injury  the  plaintiff  was  in  the  exercise  of  ordinary 
care;  that  the  defendant  negligently  failed  to  give  warning  or  in- 
formation to  the  plaintiff  that  the  said  stock-car  was  in  a  defective 
and  bad  condition,  and  that  the  plaintiff  had  no  knowledge  of  its 
defective  and  bad  condition,  or  opportunity  to  ascertain  the  same." 

The  plaintiff  claimed  judgment  for  $10,000.  The  answer  of  the 
defendant  was  a  general  denial.  On  July  24  to  July  29,  1884:,  a 
trial  was  had  before  the  court  and  a  jury,  which  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  for  $5,000  and  costs.  The  jury  also  made  special  find- 
ings of  fact.  The  defendant  moved  for  a  new  trial  upon  various 
grounds,  which  motion  was  overruled  by  the  court,  and  on  Decem- 
ber 4,  1884,  the  defendant,  as  plaintiff  in  error,  brought  the  case 
to  this  court  for  review. 

James  ffagermafiy  A.  A.  Surd,  and  Robert  Dv/rdap  for  plains 
tiff  in  error.  s 

Waters  db  Ensminger  for  defendant  in  error. 

Yalbntinb,  J. — ^The  principal  facts  brought  into  this  case  by 
the  parties,  and  upon  which  the  plaintiff's  cause  of  action  is  to  be 
sustained  or  defeated,  are  substantially  as  follows:  During  the 
PAom  moAth  of  November,  1881,  and  prior  thereto,  the  plain- 

tiff, Isaac  J.  Ledbetter,  was  in  the  eniployment  of  the  defendant, 
the  Atchison,  Topeka  &  Santa  F6  K.  K.  Co.,  as  a  yard  switqhman 
at  Emporia,  Kansas.  At  that  point  the  defendant  had  two  yards : 
one  at  the  junction  of  the  Missouri,  Kansas  &  Texas  B.  R.  with 
the  Atchison,  Topeka  &  Santa  F^  K.  K.,  and  called  the  *^  upper 
yard,"  and  the  otner  about  one  mile  west  from  there,  and  called 
the  "  lower  yard."  There  were  three  car-inspectors  at  these  yards, 
two  of  whom  were  to  perform  their  duties  in  the  daytime,  and  the 
other  to  perform  his  duties  in  the  nighttime,  and  their  principal 
duties  were  to  inspect  cars  as  they  were  brought  into  the  yards 
from  other  places,  and  if  a  car  was  found  to  be  in  such  conditioD  as 
to  be  unfit  for  use  to  mark  it  "  bad  order,"  and  have  it  placed  on 
the  repair  track  for  repairs,  or  sent  to  the  general  repair  shops  at 
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Topeka  for  such  purpose.  It  was  also  the  duty  of  the  yard  switch- 
men to  inform  the  car-inspectors  of  any  defects  or  imperfections 
which  they  might  discover  in  any  of  the  cars  while  performing 
their  work.  There  was  also  a  physician  and  sui^on  residing  at 
Emporia,  near  these  yards,  who  was  employed  by  the  defendant 
railroad  company  to  attend  professionally  to  any  oi  the  defendant's 
employees  who  might  become  disabled  or  injured. while  in  the 
defendant's  service,  free  to  the  employees  and  at  the  defendant's 
expense.  The  defendant  also  had  car-repairers  and  many  other 
employees  at  those  two  yards.  In  the  afternoon  of  November  11, 
1881,  the  plaintiff  coupled  the  switch-engine  to  the  west  end  of  a 
Yandalia  stock-car  which  was  then  standing  on  a  track  in  the 
lower  yard  and  contained  sheep,  and  the  engine  and  car  were  then 
taken  to  the  stock-chute  in  the  upper  yard,  and  there  the  brakes  of 
the  car  were  set  and  the  car  left  to  be  unloaded.  On  the  next 
morning,  November  12, 1881,  the  plaintiff  coupled  the  same  engine 
to  the  same  end  of  the  same  car ;  the  car  at  the  time  standing  at 
the  same  place  and  in  the  same  condition  at  which  and  in  which 
it  was  left  the  day  before.  The  car  was  then  removed  and  placed 
on  a  side- track.  The  engine  was  then  taken  around  to  the  other 
end  of  the  car  and  was  backed  towards  the  car,  the  tender  being 
between  the  engine  and  the  car,  and  the  plaintiff  stood  on  the 
foot-board  of  the  tender,  and  when  the  tender  came  near  the  car 
he  proceeded  to  couple  them  together.  When  the  draw-bar  or 
draught-iron, <a8  it  is  sometimes  called,  of  the  tender  struck  the  draw- 
bar or  draught-iron  of  the  car,  the  draw-bar  of  the  car  was  pushed 
under  the  dead-wood  of  such  car,  without  shock,  collision,  or 
stroke,  and  the  plaintiff  was  caught  sidewise  about  the  hips,  be- 
tween the  dead-wood  of  the  car  and  the  iron  band  beneath  the 
draw-bar  of  the  tender,  and  was  pressed  or  squeezed  in  such  a 
manner  as  to  cause  the  injuries  complained  of.  He  probably  re- 
ceived some  slight  injuries,  but  no  bones  were  broken  or  fractured. 
The  car  was  not  marked  out  of  order  or  in  bad  order,  or  in  any 
other  manner,  and  there  is  no  evidence  that  it  was  out  of  order 
except  the  foregoing  facts ;  and  what  was  out  of  order,  defective, 
or  imperfect,  if  there  were  any  defects  or  imperfection,  no  one 
knows,  except  from  the  foregoing  facts.  The  plaintiff  said  noth- 
ing at  the  time  about  being  squeezed  or  hurt,  or  the  car  being  out 
of  order,  and  the  engineer,  fireman,  and  foreman  of  the  yard-gang, 
who  were  present  at  the  time,  had  no  knowledge  of  the  same. 
The  plaintiff  then  got  off  the  foot-board  of  the  tender  and  sat  down 
upon  the  side-track  near  by  for  a  few  minutes,  and  then  got  on 
the  foot-board  of  the  tender  again  and  rode  from  that  place  down 
towards  the  lower  yard  to  Commercial  Street,  in  the  city  of 
i^mporia,  where  he  left  the  engine,  tender,  and  car  with  the 
engineer,  fireman,  and  foreman,  who  accompanied  him  from 
the  upper  yard,  and  walked  to  his  home  in  Emporia,  a  distance  of 
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three  or  four  blocks.  What  was  afterwards  done  with  die  ear  is 
not  shown.  When  the  plaintiff  arrived  at  his  home  he  lay  down 
until  dinner.  He  examined  his  person  and  found  some  bruises 
npon  his  hips.  He  got  up  and  ate  his  dinner,  and  then  lay  down 
again  until  3  o'clock  in  the  afternoon,  when  he  went  back  to  tlie 
yards  and  worked  till  night.  He  worked  the  rest  of  the  month  of 
November  for  the  defendant,  and  all  the  month  of  December, 
except  the  period  between  Christmas  and  New-year^s,  when  he 
was  ^ven  a  vacation,  and  all  the  month  of  January,  and  quit  work 
for  the  defendant  in  February  and  went  back  to  his  old  home  in 
the  State  of  Illinois.  Afterwards  he  returned  to  Kansas,  and, 
after  working  for  two  or  thi'ee  different  railroad  companies,  com- 
menced again  on  September  17,  1882,  to  work  for  the  defendant 
at  Emporia,  and  afterwards  worked  for  the  defendant  at  Ai^n- 
tine,  commencing  about  December  20, 1882.  He  worked  for  the 
defendant  at  this  place  until  about  April  17,  1883,  when  he  quit 
work  on  account  of  sickness.  His  sickness  was  of  a  malarial  char* 
acter,  and  he  was  treated  by  his  physician  for  malaria,  and  was 
benefited.  Malarial  complaints  are  common  at  Argentine,  and 
the  plaintiff  had  suffered  from  such  complaints  prior  to  his  coming 
to  Kansas.  In  May  he  went  to  work  again  for  the  defendant,  bat 
soon  quit,  and  on  May  31,  1883,  commenced  this  action. 

The  plaintiff  testified  that  during  all  the  time  from  the  time 
when  he  received  the  injury  at  Emporia,  on  November  12, 1881, 
down  to  the  time  of  the  trial,  he  had  suffered  from^the  effect  of 
such  injury,  and  that  he  was  often  sick  and  unable  to  work.  But 
at  no  time  did  he  consult  a  physician  with  regard  to  such  injury, 
and  he  was  at  no  time  ti*eated  by  any  physician  for  such  ininiy ; 
but  the  treatment  that  he  received  from  the  various  physicians 
who  at  various  times  prescribed  for  him  was  all  for  malaria,  bron- 
chitis, and  loss  of  voice.  He  did  not  at  any  time  consult  the 
defendant's  physician  and  surgeon  at  Emporia.  He  did  not  men- 
tion the  injury  to  the  engineer  or  fireman  who  had  charge  of  the 
switch-^ngme  which  was  used  at  the  time  of  the  injury,  nor  to  his 
foreman,  nor  to  any  other  one  of  the  company's  employees  at 
Emporia.  In  his  testimony  he  almost  stated  that  he  mentioned 
the  matter  to  his  foreman,  but  the  jury  found  a^inst  him  on  this 
subject.  He  did  not  inform  the  car-repairers  at  Emporia,  or  make 
any  report  that  anything  was  wrong  or  out  of  oixler  with  regard  to 
the  Vandalia  stock-car  from  which  he  states  he  received  the  injury, 
although  it  was  his  duty  to  do  so,  if  in  fact  the  car  was  out  of 
order.  He  did  not,  in  fact,  at  that  time,  nor  for  many  months 
afterwards,  inform  any  employee,  agent,  or  ofiScer  of  the  aefendant 
that  there  was  anything  wrong  conceining  such  stock-car,  or  that 
he  had  received  any  injury  therefrom.  He  made  no  claim  upon 
the  defendant  or  any  of  its  officers  or  agents  for  damages  for  the 
alleged  injury  until  some  time  in  August,  1882,  about  nine  months 


DEFECT  IN  DRAW-BAR— INSPEOTIOW.  659 

after  the  injury  is  alleged  to  have  occarred.  And  neither  the 
en^neer  of  the  switch-engine  which  was  used  in  making  the  coup- 
ling at  the  time  when  the  plaintiff  is  alleged  to  have  been  injured, 
nor  any  other  available  witness,  ever  heard  of  the  injury  until 
many  months  after  the  injury  is  alleged  to  have  occurred.  The 
plaintiff  testified  that  something  was  wrong  or  broken  about  the 
draw-bar  of  the  car,  but  he  did  not  know  what  it  was,  did  not 
examine  to  see  what  it  was,  and  made  no  effort  to  ascertain  what 
it  was.  Indeed,  he  did  not  carefully  examine  the  car  for  any  pur- 
pose. On  the  day  that  the  injury  is  alleged  to  have  occurred  he 
only  saw  the  two  ends  and  one  side  of  the  car  to  know  whether  it 
was  even  marked  "  out  of  order"  or  "  in  bad  order"  or  not.  The 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  and  against  the 
defendant  for  $5000.  The  defendant  then  moved  for  a  new 
trial  upon  various  grounds,  among  which  was  the  ground  "  that 
the  saia  verdict  is  not  sustained  by  sufficient  evidence  and  is  con- 
trary to  law."  The  court  overruled  the  motion  for  a  new  trial, 
and  rendered  judgment  upon  the  verdict  in  favor  of  the  plaintiff 
and  aeainst  the  defendant  for  $5000  and  costs,  and  the  deiendant, 
as  plamtiff  in  error,  now  seeks  to  have  this  judgment  reversed. 

In  the  examination  of  the  questions  involved  in  this  case  we  shall 
assume  that  the  draw-bar  of  the  Yandalia  stock  car,  or  something 
connected  therewith,  was  out  of  order ;  but  in  what  the  defects  or 
imperfections  consisted,  or  what  were  their  nature  or  character,  no 
one  can  tell,  nor  even  imagine,  unless  he  wanders  into  the  uncer- 
tain regions  of  conjecture  and  speculation.  This  indefiniteness 
and  nncertainty,  however,  can  probably  make  but  little  difference, 
if  the  defects  or  imperfections  themselves  can  be  traced  with 
reasonable  directness  and  certaintj'  to  the  negligence  of  the  rail- 
road company.  We  shall  also  assume  that  the  plaintiff  received 
injury  by  reason  of  the  imperfect  action  of  the  draw-bar  and  its 
accompanying  appliances.  But  this  assumption  is  also  open  to 
criticism,  and  to  doubts  and  uncertainties.  But  assuming  that  the 
draw-bar  for  some  reason  failed  to  operate  as  it  should,  and  ,that 
the  plaintiff  was  injured  in  consequence  thereof,  do  these  things 
make  out  a  cause  of  action  in  favor  of  the  plaintiff  and  against  the 
defendant?  We  think  not.  A  railroad  company  is  not  an  insurer 
of  the  perfection  of  any  of  its  machinery,  appliances,  coMPAimioTAir 
or  instrumentalities  used  in  the  operation  of  its  rail-  nwDTmoy  rn 
road,  but  is  required  only  to  exercise  reasonable  and 
ordinary  care  and  diligence  to  see  that  all  these  thin^  are  in  a 
reasonably  Mtfe  condition.  In  other  words,  the  railroad  company 
is  liable  to  its  employees  in  such  cases  for  negligence  only,  and  this 
negligence  must  be  shown  by  the  party  who  asserts  the  same.  The 
plaintiff  claims  that  the  railroad  company  was  guilty  of  negligence 
m  not  having  the  said  Yandalia  stock  car  inspected  prior  to  the 
time  of  his  attempt  to  couple  the  same  to  the  tender ;  but  there  is 
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not  a  particle  of  evidence  tending  to  show  that  the  car  was  not  in- 
spected prior  to  that  time.  It  may  have  been  inspected  at  the 
lower  yard,  and  it  may  also  have  been  inspected  at  the  upper  yard. 
The  fact  that  the  draw-bar  or  some  of  its  accompanying  appliances 
were  out  of  order  does  not  prove  that  the  car  was  not  inspected. 
There  was  no  showing  that  the  defect,  whatever  it  may  have  been, 
was  obvious  or  manifest.  It  may  have  been  latent,  hidden,  and 
concealed,  undiscovered  by  the  exercise  of  ordinary  care  and  dili- 
gence, undiscoverable  even  by  any  possible  inspection  which  the 
yard  inspectors  could  have  resorted  to.  The  araw-bar  was  in  ita 
place.  The  spring  may  also  have  been  in  its  place.  So  may  alsa 
all  the  accompanying  appliances.  All  may  have  appeared  to  be  in 
perfect  condition,  and  yet  may  not  have  been  in  such  condition. 
If  the  draw-bar  had  been  obviously  out  of  place,  of  course  the  rail- 
road company  should  have  known  it.  But  so  also  should  the 
plaintiff  have  known  it,  and  he  would  have  been  negligent  if  he 
had  not  known  it,  and  had  attempted  to  make  the  coupling  in  the 
manner  in  which  he  did.  All  persons  are  bound  to  use  their  sene^ 
But  the  draw-bar  was  not  out  oi  place.  It  was  just  where  it  should 
have  been.  It  is  possible,  however,  that  the  spring  which  keeps 
the  draw-bar  in  its  place  may  have  become  partially  broken  or 
otherwise  out  of  order,  and  yet  the  defect  may  not  have  been  so 
obvious  as  to  be  discoverable  by  any  possible  test  which  the  yard 
inspectors  could  have  made.  The  spring  may  have  been  strong 
enough  to  withstand  all  their  tests,  and  yet  so  weak  as  to  be  wholly 
broken  or  displaced  when  subjected  to  the  great  pressure  of  the 
ponderous  locomotive  engine.  The  tests  made  by  the  car  inspec- 
iMsPBcnoir.  tors  at  stations  cannot,  of  course,  be  so  thorough  and 
exhaustive  as  the  tests  made  at  the  general  construction  shops  or  re- 
pair shops.  A  test  made  by  the  car-inspectors  is  at  best  only 
cursory,  and  is  generally  made  in  less  than  five  minutes'  time. 
There  is  no  evidence  as  to  when  the  defect  in  the  present  case 
originated.  It  may  have  been  of  long  standing,  but  probably  was 
of  very  recent  origin.  No  examination  was  made  of  the  draw-bar 
or  the  spring  or  anything  else  to  see  when  it  apparently  originated. 
It  may  have  originated  that  morning  by  re^ason  of  the  great  pressare 
.  of  the  engine.  v?^e  shall  assume,  however,  that  it  originated  before 
that  time,  but  tliat  it  was  not  apparent  upon  an  ordinary  inspection 
by  car-inspectors.     In  Wisconsin  \i  has  oeen  held  as  follows : 

"  One  railroad  company  receiving  a  loaded  car  from  another, 
and  running  it  upon  its  own  road,  is  not  bound  to  repeat  the  tests 
which  are  proper  to  be  used  in  the  original  construction  of  sndi 
a  car,  but  may  assume  that  all  parts  of  the  car  which  appear  to  be 
in  good  condition  are  so  in  fact."  Ballon  i).  Chicago,  M.  &  St.  P. 
K.  R.  Co.,  54  Wis.  257 ;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  480. 

All  the  authorities  hold  that  a  railroad  company  in  a  case  like 
the  present  is  liable  only  for  negligence,  and  that  it  devolves  upon 
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the  plaintifi  to  show  the  negligence ;  or,  in  other  words,  that  it 
devolves  upon  the  plaintiff  to  prove  all  the  facts  which  constitute 
or  make  apparent  the  alleged  negligence.  In  the  present  case  the 
plaintiff  has  failed  to  make  any  such  showing.  He  has  not  shown, 
nor  was  it  shown,  that  the  railroad  company  had  any  knowledge  of 
the  defect  existing  in  the  draw-bar,  or  in  some  of  its  accompany 
ing  appliances,  prior  to  or  at  the  time  of  the  injury,  or  that  such 
defect  had  existed  for  any  considerable  length  of  time ;  nor  what 
was  the  nature  or  character  of  the  defect ;  3iat  it  was  obvious,  or 
manifest,  or  could  have  been  discovered  by  the  exercise  of  reason- 
able care  and  diligence,  or  by  any  of  the  ordinary  tests  employed 
by  car-inspectors ;  nor  that  the  car  had  been  properly  inspected  by 
the  car-inspectors  at  one  or  both  of  the  yards  at  Emporia ;  and, 
not  showing  any  of  these  things,  we  think  the  plaintiff  has 
failed  to  show  negligence  on  the  part  of  the  railroad  company ; 
failed  to  show  a  cause  of  action  against  the  railroad  company ;  and 
therefore  is  not  entitled  to  recover  upon  his  present  presentation  of 
this  case.  In  support  of  the  propositions  enunciated  in  this  case, 
we  would  refer  to  the  following  cases :  Atchison,  T.  &  S.  F.  R.  R. 
Co.  -w.  Wagner,  33  Kan.  660;  s.  c,  7  Pac.  Rep.  204,  and  the 
numerous  authorities  there  cited.  See,  also,  Case  v,  Chicago,  R. 
I.  &  Pac.  R.  R.  Co.,  19  Am.  &  Eng.  R.  R.  Cas.  142 ;  Disher  v. 
New  York  Cent.  &  H.  R.  R.  R.  Co.,  15  Am.  &  Eng.  R.  R.  Cas. 
233. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  for  a  new  trial. 

All  the  justices  concurring. 

Inspection  of  Cars  received  from  Anotlier  Company  for  Tlirough -Trans- 
portation.— A  railroad  company  is  not  under  a  duty  to  its  employees  of 
inspecting  and  testing  a  loaded  car  of  another  company  before  it  receives  it 
on  to  its  line  for  transportation,  with  the  same  degree  of  care  and  thorough- 
ness with  which  it  should  inspect  and  test  a  car  bought  or  manufactured  by 
it  before  using  such  car.  Ballon  «.  Ohicaffo,  etc.,  R.  R.  Co.,  54  Wis.  257, 
263.  In  that  case  the  plaintifTs  deceased,  a  brakeman  in  the  employ  of  the 
defendant  railway  company,  while  climbins  a  ladder  on  the  side  of  a  freight 
car  in  the  performance  of  his  duties  as  brakeman,  was  thrown  under  the 
wheels  and  killed  by  reason  of  the  giving- way  of  one  of  the  rounds  of  the 
ladder.  The  car  in  question  was  one  which  the  defendant  company  had 
received  from  another  company  for  through-transportation  over  its  line. 
The  round  of  the  ladder  gave  way  because  the  bolts  fastening  it  to  the  side 
of  the  car  were  too  small,  and  also  because  the  stanchion,  into  which  the 
bolts  were  screwed,  was  somewhat  decayed.  These  defects  were,  however, 
not  noticeable  on  ordinary  inspection  and  without  applying  special  tests. 
There  was  no  evidence  that  the  car  had  been  inspected  at  all  by  defendants' 
servants.  The  majority  of  the  court  held  that  the  company  was  not  guilty 
of  ne^lieence  in  not  applying  special  tests  which  would  nave  disclosed  the 
defects  in  the  round.  Judge  Cassoday,  who  delivered  the  opinion  of  the 
court,  said:  '* There  is  much  propriety  in  the  law  exacting  rigid  tests  to  the 
different  parts  in  the  first  instance,  and  while  a  car  is  in  the  process  of 
manufacture,  which  would  be  impracticable,  if  not  impossible,  to  repeat 
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every  time  a  loaded  car  passed  from  one  railroad  company  to  another.  Is 
one  railroad  company  receiving  a  loaded  car  from  another  railroad  company 
bound  to  assume  that  such  car  was  not  properly  made ;  that  the  materials 
used  in  its  construction  were  unsuitable  or  defective ;  that  the  workmanship 
was  unskilful?  Or  may  the  company  so  receiving  properly  assume  that  sach 
loaded  car  was  skilfully  made  of  suitable  materials,  and  that  all  the  reqmate 
tests  in  the  manufacture  of  such  car  had  been  applied?  Is  the  company  so 
receiving  bound  to  exercise  not  only  such  care  as  is  required  of  those  hand- 
ling and  drawing  such  a  car,  but  also  such  care  as  is  required  of  the 
manufacturer  in  the  selection  of  materials,  the  application  of  tests,  and  the 
exercise  of  skill  in  the  building?  May  not  the  company  so  receiving  such 
loaded  car,  and  without  being  chargeable  with  negligence,  assume  that  all 
pArts  of  such  car  which  appear  to  be  in  good  condition  are  in  such  conditionr 
The  court,  after  a  citation  and  discussion  of  certains  cases,  came  to  the  con- 
clusion that  this  last  question  should  be  answered  in  the  affirmative.  Taylor, 
J.,  dissented. 

In  Chicago  &  Alton  R.  R.  Co.  v.  Bragonier,  11.  Brad.  (III.  App.)  516,  the 
plaintiffs  intestate,  a  brakeman  in  defendant  railroad  company's  employment, 
was  killed  while  coupling  cars.  The  accident  was  caused  by  reason  of  the 
ratchet  and  dog  of  the  brake  on  one  of  the  cars  to  be  coupled  being 
defective.  The  car  in  question  belonged  to  another  road  and  had  been 
received  upon  the  defendant's  track  at  Joliet ;  the  next  day  it  passed  through 
B.,  arriving  at  J.  the  following  day,  where  it  remained  four  days.  Then  it 
was  conveyed  through  R.  to  W.,  where  the  injury  occurred,  after  the  car  had 
been  in  the  control  of  the  company  six  days.  There  were  inspecting  stations 
at  Joliet,  B.,  and  R.  It  was  held  that  if  the  defect  in  question  was  sudi  as 
the  inspectors  could  have  discovered  by  the  exercise  of  due  diligence,  the 
company  would  be  liable ;  but  that  if  the  defect  was  one  which  would  only 
appear  when  the  car  was  moving,  and  hence  could  not  have  been  discovered 
by  the  inspectors  by  exercise  of  such  due  diligence,  the  company  would  not 
be  liable.  This  case  seems  clearly  to  hold  that  in  respect  to  foreign  cars,  the 
company  transporting  them  does  not  warrant  that  they  are  free  from  latent 
defects  vvhich  a  thorough  testing  of  the  car  would  disclose;  but  that  its  only 
duty  (as  to  its  employees)  in  regard  to  them,  is  to  have  them  properly 
inspected. 

In  this  case  it  was  held  that  if  there  was  negligence  on  the  part  of  the  in- 
spectors in  not  discovering  the  defect,  the  plaintiff  was  entitled  to  recover  on 
the  ground  that  the  inspectors  were  not  fellow-servants  of  deceased.  In 
Mackin  v,  Boston,  etc.,  U.  R.  Co.,  185  Mass.  201 ;  s.  c,  15  Am.  &  Eng.R.  R> 
Cas.  196,  the  court  also  held  that  the  only  duty  the  company  owed  to  its 
employees  as  to  foreign  cars  was  to  provide  suitable  inspectors;  but  the 
court  further  held  that  such  inspectors  and  the  plaintiff  (a  brakeman)  were 
fellow-servants,  and,  hence,  that  plaintiff  could  not  recover  for  the  negligence 
of  an  inspector  in  not  rejecting  a  patently  unsafe  car.  Accord,  see  Smith  v. 
Potter,  46  Mich.  258;  s.  c,  2  Am.  <&  Eng.  R.  R.  Cas.  140. 

The  most  important  and  the  best-reasoned  case  on  the  duty  of  a  railroad 
company  as  to  the  inspection  of  ''  foreign  "  cars  is  the  case  of  Richardson  t. 
Great  Eastern  Ry.  Co..  L.  R.  10  C.  P.  486,  reversed  in  L.  R.  1  C.  P.  D.  SfS- 
In  that  case  the  plaintiff,  a  passenger  riding  on  defendant's  road,  was  in- 
jured by  the  car  in  which  he  was  riding  being  struck  by  the  **  break 
van"  of  a  passing  coal  train.  The  accident  was  caused  by  a  defect  in  the 
axle  of  a  coal  car  in  the  coal  train  which  caused  the  axle  to  break,  and  re- 
sulted in  throwing  the  **  brake  vans"  off  the  rails  and  against  the  passenger 
train.  The  coal  car  in  question  belonged  to  the  B.  Wagon  Oo.,  but 
that  company  had  leased  it  to  a  colliery  company.  It  was  receired  into 
the  defendant's  line  for  transportation  at  Peterborough  from  the  Midland 
Ry.  Co.,  and  was  loaded  with  coal  at  the  time.     The  Great  Eastern  By. 
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was  in  the  habit  of  receiving  a  large  number  of  cars  from  other  roads  at 
Peterborough — ais  many  as  25,000  weekly.  On  arrival  at  Peterborough, 
foreign  cars  were  inspected  by  the  company  by  hammering  the  tires  of  wheels 
and  by  a  general  overlooking  of  the  cars.  On  the  arrival  of  the  car  in 
question  at  Peterborough  it  was  inspected  and  two  defects  were  discovered. 
The  camber  of  one  of  the  springs  was  off,  and  one  of  the  timbers  was 
cracked.  The  defect  in  the  axle,  a  crack  one  and  a  quarter  inches  deep  and 
extending  to  the  surface  of  the  axle,  was  not  discovered,  and  could  not  have 
been  discovered  without  srcaping  the  grease  and  dirt  off  the  axle  and 
minutely  examining  it.  The  car  was  sent  to  the  B.  Wagon  Co.-  for  re- 
pairs. They  replaced  the  camber,  but  as  to  the  crack  in  the  timber,  inas- 
much as  it  did  not  make  the  car  unsafe  and  as  the  repairing  of  it  would  in- 
volve unloading  the  car,  the  B.  Wagon  Co.  did  not  repair  it,  but  wrote  on 
the  car  *'  Stop  at  Peterborough  for  repairs  when  empty."  The  car  was  then 
redelivered  to  defendant  for  transportati^  to  London,  and  the  accident  oc- 
curred while  car  was  being  thus  transported.  The  jury  brought  in  a  spe- 
cial verdict.  The  jury  were  asked:  First,  whether  the  defect  in  the  axle 
was  discoverable  upon  any  fit  and  careful  examination  of  it;  they  answered 
"yes.''  Second,  whether  it  was  the  duty  of  the  company  to  examine  the 
axle  by  scraping  off  the  dirt  and  minutely  looking  at  it — so  minutely  as 
to  enable  them  to  see  the  crack,  and  so  to  prevent  or  remedy  the  mis- 
chief; to  which  the  jury  answered  *'no."  Third,  if  that  was  not  their 
duty  upon  the  first  view  of  the  truck,  did  it  become  their  duty  when,  on 
having  discovered  the  defects  in  the  spring  and  in  the  timber,  they  ordered 
the  car  to  be  repaired,  and  it  remained  upon  their  premises  four  or  five  days 
for  that  purpose.  To  this  the  jury  answered  that  it  was  tneir  duty  to  re- 
quire of  the  B.  Wa^on  Co.  some  distinct  assurance  that  it  had  been 
examined  and  repaired.  The  Court  of  Common  Pleas  held  that  the  plaintiff 
was  entitled  to  a  judgment  on  the  special  findings.  Lord  Coleridge  bases 
his  opinion  on  the  omission  of  the  company  to  satisfy  itself  that  the  B. 
Wagon  Co.  had  made  a  thorough  examination  of  the  car,  in  accordance 
with  its  duty  as  found  by  the  jury  in  their  third  finding.  This  judgment 
was  reversed  by  the  Court  of  Appeals,  and  a  judgment  was  ordered  for  the 
defendant.  The  court  held  that  on  the  first  two  findings  the  defendant  was 
entitled  to  a  judgment;  that  the  third  finding  must  be  thrown  out,  for  the 
reason  that  there  was  no  evidence  authorizing  the  jury  to  find  that  it  was  the 
duty  of  the  company  to  satisfy  itself  that  due  repairs  and  examination  had 
been  made  by  the  B.  Wagon  Co.  The  remarks  of  Jessel,  M.  R  on  the  duty 
of  the  company  as  to  the  inspection  of  foreign  cars  is  instructive.  He  says : 
*'The  real  question  is  whether  the  company  were  guilty  of  negligence  in  not 
making  a  more  minute  examination ;  for  there  is  no  doubt  that  the  crack, 
having  reached  the  surface,  might  have  been  discovered  by  a  sufficiently  minute 
examination.  We  must  look  to  what  is  reasonable  in  reference  to  the  exigencies 
of  the  case.  The  company  cannot  stop  all  foreign  trucks  (cars)  and  empty  them 
for  the  purpose  of  a  minute  examination.  If  they  were  entitled  to  do  so,  it 
would  practically  destroy  the  right  given  by  statute  (8  &  9  Yict.,  c.  20,  s.  92) 
to  other  companies  of  having  the  through  traffic  forwarded,  and  give  a 
monopoly  to  the  company  itself.  The  suggestion  that  they  should  do  this  is 
too  absurd  to  bear  discussion.  It  cannot  be  said  that  it  is  obligatory  on  the 
company  so  to  treat  the  foreign  trunks  as  to  destroy  the  very  object  for  which 
they  were  sent  on  to  the  line, — viz.,  for  the  purpose  of  through-traffic.  There 
must  be  some  reasonable  limit  to  the  amount  of  examination  required,  and 
the  substantial  question  was  whether  the  mode  of  examination  adopted  by 
the  company  was  reasonably  satisfactory.  It  appears  to  me  that  the  jury  did 
answer  that  question  substantially  in  defendant's  favor, 

Concluding  Remarks. — From  these  authorities,  and  ordinary  common- 
sense  would  seem  to  point  to  the  same  conclusion^  it  is  clear  that  a  rail- 
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road  is  not  bound  to  submit  foreign  cars  to  the  same  rigid  tests  to  which 
it  would  be  required  to  submit  a  new  car  before  using  it.  That  the  nature 
of  the  examination  of  foreign  cars  must  depend  upon  circumstances,  it  can- 
not be  such  as  must  necessarily  interfere  with  the  traffic  or  business  of  the 
road.  That  whether  a  company  has  made  an  inspection  of  the  car  as 
thorough  and  careful  as  under  the  circumstances  of  the  case  it  was  bound  to 
make,  is  a  question  for  the  jury  to  decide  in  the  light  of  the  special  facts  of 
the  case. 

Brakeman  and  Car- in  specters  not  Fellow-servants.  Brakeman  Killed  by 
Qivingawayof  Hand-holdt  Company  Liable. — A  case  in  West  Ylrginia  pre- 
sents so  thorough  and  yaluable  a  discussion  of  the  law  of  master  and  servant, 
and  as  to  who  are  fellow-servants,  that  we  append  it  herewith.  The  injury 
resulted  in  death  under  the  following  circumstances :  Patton,  a  brakeman, 
was  ordered  to  uncouple  and  detach  the  locomotive  from  the  rest  of  the  train, 
and  then  to  climb  to  the  top  of  car  4444  and  brake  the  train  so  as  to  stop  it 
at  the  station.  He  uncoupled  the  engine  and  car,  and  while  using  a  '^hand- 
hold "  in  climbinff  to  the  top  of  the  car,  it  broke  loose  and  separated  from 
the  car,  and  he  fell  under  the  wheels  and  was  killed.  It  was  shown  that  the 
company  was  negligent  in  failing  to  inspect  the  car  so  as  to  discover  the  con- 
dition of  the  hand-hold,  and  judgment  against  the  company  was  accordingly 
affirmed.    Discussing  the  law.  Woods,  J.,  said : 

Under  what  circumstances  is  the  common  master  liable  to  one  servant  for 
injuries  caused  by  the  negligence  of  a  fellow-servant  in  the  same  general 
employment? 

The  general  rul^  on  this  subject  has  been  laid  down  by  different  courts  and 
text- writers  with  various  degrees  of  precision,  some  almost  totally  exempt- 
ing the  master  from  liability  and  others  attempting  to  extend  it,  so  as  to  em- 
brace almost  every  degree  of  negligence  of  a  fellow-servant,  whether  en- 
gaged in  the  same  department  as  the  servant  injured,  or  in  another  and 
wholly  different  department. 

Shearman  &  Redneld  on  Negligence,  sec.  86,  lays  down  the  rule  as  follows: 
''  A  master  is  not  liable  to  his  servant  for  the  negligence  of  a  fellow-servant 
while  engaged  in  the  same  common  employment,  unless  he  has  been  negli- 
gent in  the  selection  of  the  servant  in  fault,  or  in  retaining  him  after  notice 
of  his  incompetency ;"  but  they  admit  that  very  grave  objections  have  been 
made  to  the  doctrine  as  above  laid  down. 

In  Abraham  v.  Reynolds,  5  H.  &  N.  148,  the  rule  is  laid  down  by  Pollock, 
C.  B.,  still  more  broadly:  *'When  two  persons  serve  the  same  master,  one 
cannot  sue  the  master  for  the  negligence  of  his  fellow-servant.  The  rale  ap- 
plies to  every  establishment.  No  member  of  an  establishment  can  maintain 
an  action  against  the  master  for  an  injury  done  to  him  by  another  member  of 
that  establishment,  in  respect  to  which,  if  he  had  been  a  stranger,  he  might 
have  had  a  riffht  of  action." 

The  rule  as  laid  down  in  Wharton's  Law  of  Negligence,  section  224,  is  iden- 
tical with  that  laid  down  by  Shearman  &  Redfield,  aupra.  Wood  avoids  lay- 
ing down  the  rule  in  terms,  but  declares  the  doctrine  applicable  in  such  caseB, 
as  follows:  **  When  a  servant  enters  into  the  employ  of  another,  he  assumes 
all  the  risks  ordinarily  incident  to  the  business.  He  is  presumed  to  have 
contracted  with  reference  to  all  the  hazards  and  risks  ordinarily  incident  to 
the  employment ;  consequently  he  cannot  recover  for  injuries  resulting  to  him 
therefrom.  In  all  engagements  of  that  character  the  servant  assumes  those 
risks  which  are  incident  to  the  service,  and  as  between  himself  and  the  mas- 
ter he  is  supposed  to  have  contracted  on  those  terms.  If  an  injury  is  sus- 
tained by  the  servant  in  that  service,  it  is  regarded  as  an  accident,  a  mere 
casualty,  and  the  misfortune  must  rest  on  him.''  But  that  text- writer  qual- 
ifies the  rule  by  adding  that  <Hhe  master  is  bound  to  the  exercise  of  reason- 
able care  in  reference  to  all  the  appliances  of  the  business,  and  is  bound  to 
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protect  his  servants  from  injury  therefrom  of  latent  or  unseen  defects,  so  far 
as  human  care  and  foresight  can  accomplish  that  result,  but  he  does  not  stand 
in  the  relation  of  an  insurer  to  the  servant,  and  can  only  be  held  chargeable 
when  negligence  can  properly  be  imputed  to  him.  The  servant  is. bound  to 
see  for  himself  such  risks  and  hazards  as  are  patent;  but  where  the  danger  is 
not  patent  he  has  a  right  to  presume  that  the  master  has  discharged  his  duty, 
and  that  the  appliances  of  the  business  are  reasonably  safe,  and  free  from 
hazard."    Wood's  Law  of  Master  and  Servant,  sec.  826. 

Chief  Justice  Shaw,  in  Farwell «.  Boston  &  Worcester  R.  R.  Corporation, 
reported  in  4  Mete.  49,  says  the  general  rule  is  that  **  he  who  engages  in  the 
employment  of  another,  for  the  performance  of  specified  duties  for  compen- 
sation, takes  upon  himself  the  natural  and  ordinary  risks  and  perils  incident 
to  the  performance  of  such  services,  and  in  legal  contemplation  the  compen- 
sation IS  adjusted  accordingly.  And  we  are  not  aware  of  any  principle  wnich 
should  except  the  perils  arising  from  the  carelessness  oi'  ignorance  of  those 
who  are  in  the  same  employment.  These  are  perils  which  the  servant  is  as 
likely  to  know  and  against  which  he  can  as  effectually  ^ard  as  the  master. 
They  are  perils  incident  to  the  service,  and  which  can  be  as  distinctly  fore- 
seen and  provided  for  in  the  rate  of  compensation  as  any  other."  This  state- 
ment of  the  rule  is  exceedingly  broad,  and  in  effect  declares  the  master  to  be 
wholly  exempt  from  responsibility  of  any  injury  resulting  from  the  negli- 
gence of  any  fellow-servant  who  may  be  engaged  in  the  same  employment. 
The  case  then  before  the  learned  judge  (who  announced  this  doctrine)  pre- 
sented only  the  question  whether  the  plaintiff,  who  was  an  engineer  on  the 
defendant's  railroad,  could  hold  it  responsible  for  any  injury  sustained  by 
him  by  negligence  of  the  defendant's  switchman,  who  had  long  been  in  its 
employ,  and  who  was  known  to  the  plaintiff  to  be  a  careful  and  trustworthy 
servant,  and  where  he  and  the  plaintiff  had  both  been  appointed  by  the  same 
superintendent.  This  case  was  decided  in  1842,  when  the  present  gigantic 
system  of  railroads  which  now  traverse  the  several  States  was  in  its  infancy, 
and  rested  mainly  on  the  authority  of  Lord  Abinger,  C.  B.,  in  the  case  of 
Priestly  V.  Fowler,  decided  in  England  in  1887,  which  was  an  action  brought 
by  a  servant  against  his  master,  who  was  injured  by  the  breaking-down  of  a 
▼an  in  which  the  master  had  ordered  him  to  go  with  his  goods,  caused  by  the 
negligence  of  his  fellow-servant  in  overloading  the  van.  In  this  case  the 
plaintiff  was  not  permitted  to  recover  upon  the  l)road  ground  that  there  was 
no  precedent'  for  such  an  action  by  a  servant  against  his  master.  But  even  in 
that  case  the  learned  judge  felt  himself  bound  to  add  that  there  is  no  doubt 
the  master  is  bound  to  provide  for  the  safety  of  his  servant,  in  the  course  of 
his  employment,  to  the  best  of  his  judgment,  information,  and  belief.  The 
servant  is  not  bound  to  risk  his  safety  in  the  servige  of  his  master,  and  may, 
if  he  thinks  fit,  decline  any  service  in  which  he  reasonably  apprehends  injury 
to  himself,  and  in  most  of  the  cases  in  which  danger  may  be  incurred,  if  not 
in  all,  he  is  just  as  likely  to  be  acquainted  with  the  probability  and  extent  of 
it  as  the  master.  In  that  sort  of  employment,  described  in  the  declaration  in 
that  case,  the  plaintiff  must  have  known  as  well  or  perhaps  even  better  than 
his  master  that  the  van  was  overloaded.  With  due  deference  to  the  author- 
ity of  so  learned  a  judge,  it  seems  to  us  that  the  facts  of  thetase  scarcely 
warranted,  and  they  certainly  did  not  call  for,  the  layin^-down  of  a  rule  of 
universal  application,  when  it  was  apparent  that  the  injury  to  the  plaintiff 
was  clearly  the  result  of  his  own  inexcusable  negligence ;  for  before  he  en- 
tered the  van  he  must  have  seen  and  known  that  it  was  overloaded,  and  for 
this  reason  he  was  not  entitled  to  recover.  And  Chief  Justice  Shaw,  in  reach- 
ing the  conclusion  announced  in  4  Mete,  mpra,  seemed  conscious  that  the  rule 
as  laid  down  by  him  might  be  understood  as  declaring  the  master  totally  ex- 
empt from  liability  to  a  servant  for  injuries  caused  by  the  negligence  of  his  fel- 
low-servant, and  he  therefore  felt  it  necessary  to  add  a  caution  against  any 


666  ATCHISON,   ETC.,   R.   R.   CO.  V.   LEDBETTER. 

hast  J  COD  elusion  as  to  the  application  of  this  rule  to  cases  not  within  the 
same  principle,  *'  for  it  may  be  varied  and  modified  by  circumstances  which 
did  not  appear  in  that  case,  where  no  wilful  wrong  or  actual  negli^nce  was 
imputed  to  the  defendant,  and  where  suitable  means  were  ftmnshed  and 
suitable  persons  employed  to  accomplish  the  end  in  yiew.*^  '^  We  are  far 
from  intending  to  say  that  there  are  no  implied  warranties  and  undertakings 
arising  out  of  the  relation  of  master  and  servant.*' 

There  seems  to  be  no  conflict  among  the  authoriMee  that  where  the  inju- 
ries complained  of  have  been  caused  to  the  servant  by  the  direct  act  or  neg- 
ligence of  the  master  himself,  he  is  liable ;  nor  is  the  rule  different  when  the 
wrong  or  negligence  which  caused  the  injury  was  the  act  of  an  agent  who 
occupied  the  place  of  the  master,  for  then  the  master  is  deemed  to  be  pres- 
ent, and  is  consequently  liable  for  the  manner  in  which  it  is  performed. 
Flike,  AdmV,  e.  Boston  <fe  Albany  R.  R.  Co.,  53  N.  Y.  549;  Ryan  «.  Fowler. 
24  N.  Y.  410 ;  Snow  v.  Housatonic  R.  R.  Co.,  8  Allen,  441 ;  Oilman  e.  Easton 
R.  R.  Co.,  10  Allen,  286. 

Where  a  master  places  the  entire  charge  of  his  business,  or  a  distinct  de- 
partment of  it,  in  the  hands  of  an  a^nt,  exercising  no  discretion  and  no 
oversight  of  his  own,  it  is  manifest  that  the  neglect  of  the  a^ent  of  ordi- 
nary  care  in  supplying  and  maintaining  suitable  instrumentalities  for  tbe 
work  required  to  be  done  is  a  breach  of  duty  for  which  the  master  should  be 
held  liable.  In  such  a  case  the  negligence  of  the  agent  is  the  negligence  of 
the  principal.     Snyder  v.  Philadelphia,  78  Pa.  25 ;  W  har.  L.  of  Negi.  §  229. 

But  what  is  the  duty  of  the  master  to  his  servant  employed  by  him  in  a 
perilous  employment  ?  The  ordinary  risks  and  perils  incident  to  the  employ- 
ment which  the  servant  can  foresee,  or  shun,  or  avoid,  or  guard  against  by 
prudence,  skill,  and  forecast,  are  assumed  by  him,  and  they  are  supposed  to 
enter  into  the  consideration  to  be  received  by  him  for  his  services.  But  be- 
fore the  services  of  the  servant,  in  many  employments,  can  commence,  many 
duties  must  be  performed,  many  agencies  must  be  set  to  work  by  the  master, 
and  these  duties  and  agencies  must  be  continuously  performed  and  employed 
BO  long  as  the  general  business  is  continued.  With  railroads  these  duties  are 
perpetual.  Constructed  at  enormous  expense,  furnished  with  engines  and 
machinery  of  the  most  costly  and  substantial  character,  supplied  with  eTery 
appliance  which  experience  can  suggest  or  science  and  skill  construct,  tend- 
ing to  insure  the  safety  of  travellers  and  merchandise,  running  with  tbe 
greatest  speed,  day  and  night,  requiring  the  duties  of  those  in  charge  of  their 
trains  to  be  instantly  performed,  it  would  seem  upon  reason  and  principle 
that  the  corporation,  the  general  master  of  all. these  employees,  in  all  its  va- 
rious departments,  should  be  held  accountable  for  any  failure  to  furnish  to 
its  servants,  and  keep  in  sa^  repair  all  such  usual  appliances  as  are  necessary 
for  the  performance  of  the  servants^  duties,  with  such  reasonable  degree  of 
safety  that  the  ordinary  risks  and  perils  of  the  employment  may  not  he  in- 
creased. If  having  furnished  such  machinery  and  appliances,  the  master,  by 
himself  or  his  agents,  whose  duty  it  is  to  keep  them  in  proper  repair,  sufer 
the  same  to  be  and  remain  out  of  repair,  in  an  unsafe  and  unsound  condition, 
by  long  continued  use  or  otherwise,  and  this  fact  be  not  known  to  tbe 
servant,  and  injury  results  to  him  from  the  proper  use  of  these  appliances 
without  Nue^ligence  on  his  part  while  in  the  performance  of  his  duty,  tbe 
master  is  liable,  because  it  was  his  duty  to  keep  such  machinery  and  appli- 
ances in  good  repair  and  in  safe  condition.  Neither  ought  he  to  be  permitted 
to  screen  himself  from  liability,  because  he  did  not  in  fact  know  that  tbe 
same  were  out  of  repair,  if  by  the  exercise  of  ordinary  care  and  inspection 
by  persons  skilled  in  the  knowledge  of  such  machinery  and  appliances,  such 
defects  mip^ht  have  been  discovered  and  repaired. 

These  views  are  supported  by  the  authority  of  many  cases,  adjudicated 
since  that  in  4  Hetc,  supra.     In  Snow  9.  Housatonic  R.  R.  Co.,  8  Allen,  441» 
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Snow  was  injured  while  uncoupling  cars  of  the  Western  Bailroad  Company 
at  a  point  where  the  latter  had  the  right  to  use  the  road  and  switches  of  the 
defendant  at  a  place  where  its  road  crossed  the  public  highway  where  it  had 
laid  down  three  lengths  of  plank  between  its  rails  the  whole  width  of  the 
highway;  for  two  months  before  the  accident  one  of  these  planks  had  in  it  a 
hole  in  which  the  plaintifiTs  foot  was  caught  and  crushed  oy  the  cars,  while 
in  the  performance  of  his  duty.  For  this  injury  he  sued  the  defendant,  and 
it  was  held  liable.  Justice  Bigelow,  delivering  the  opinion  of  the  court  in 
that  case,  said:  ''It  is  certainly  most  just  and  reasonaole,  that  consequences 
which  the  servant  or  workman  must  have  foreseen  on  entering  into  an 
employment,  and  which  due  care  on  the  part  of  the  employer  or  master 
oould  in  no  way  prevent,  should  not  be  visited  on  the  latter.  But  it  is  other- 
wise where  injuries  to  servants  or  workmen  happen,  by  reason  of  improper 
and  defective  machinery  and  appliances  used  in  the  prosecution  of  a  work. 
The  use  of  these  they  could  not  foresee.  The  legal  implication  is,  that  the 
employer  will  adopt  suitable  instruments  and  means  with  which  to  carry  on 
his  business.  These  he  can  provide  and  maintain  by  the  use  of  suitable  care 
and  oversight,  and  if  he  fails  to  do  so,  he  is  guilty  of  a  breach  of  duty  under 
his  contract,  for  the  consequences  of  which,  he  ought,  in  justice  and  sound 
reason,  to  be  responsible.^' 

In  Ford  o.  Fitchburg  R.  R.  Co.,  110  Mass.  240,  it  was  held  that  where  an 
engineer  employed  by  the  defendant  to  drive  a  locomotive  over  its  road  was 
injured  by  an  explosion  caused  by  a  defect  in  the  engine,  which  was  due  to 
the  neglect  of  the  defendant's  agents  who  were  charged  with  the  duty  of 
keeping  the  engine  in  proper  repair,  although  the  directors  and  superinten- 
dent had  no  reason  to  suspect  negligence  or  incompetency  on  the  part  of  its 
agents,  the  defendant  was  held  liable  for  the  damages  sustained  by  the 
plaintiff  by  such  defect  in  the  engine.  In  this  case  the  defendant  insisted, 
that  as  the  master  mechanic  whose  duty  it  was  to  keep  the  engine  in  repair,  was 
a  fellow-servant  of  the  plaintiff,  the  defendant  was  not  liable  for  the  negli- 
gence of  the  master  mechanic  in  failing  to  keep  the  engine  in  repair,  but  it 
was  held  liable  for  the  injury  caused  by  such  negligence;  and  the  court  held 
the  rules  of  law  to  be  well  settled,  that  a  servant  by  entering  his  master's 
service  assumes  all  the  risks  of  that  service  which  the  master  exercising  due 
care  cannot  control,  including  those  arising  from  the  negligence  of  his  fellow- 
servants;  but  that  the  master  is  bound  to  use  ordinary  care  in  providing 
suitable  structures  and  engines,  and  proper  servants  to  carry  on  his  business, 
and  is  liable  to  any  of  their  fellow-servants  for  his  negligence  in  this  respect. 
This  care  he  can  and  must  exercise  in  procuring,  keeping,  and  maintaining  such 
servants,  structures  and  engines.  If  ne  knows,  or,  by  the  exercise  of  due  care, 
might  have  known,  that  his  servants,  structures,  or  engines  are,  either  at  the 
time  of  procuring  them,  or  at  any  subsequent  time,  incompetent  or  defective, 
he  fails  in  his  duty ;  and  he  cannot  divest  himself  of  this  auty  of  having  suit- 
able instruments  of  any  kind  by  delegating  to  an  agent  their  employment  or 
■election,  their  superintendence  or  repair.  And  in  a  subsequent  part  of  his 
opinion  the  learned  judge  adds:  ^*  The  rule  of  law  which  exempts  the  master 
from  responsibility  to  the  servant  for  injuries  received  from  the  ordinary 
risks  of  his  employment,  including  the  negligence  of  his  fellow-servants,  does 
not  excuse  the  employer,  from  the  exercise  of  ordinary  care,  in  supplying 
and  maintaining  suitable  instrumentalities  for  the  performance  of  the  work 
required.  One  who  enters  the  employment  of  another  has  a  right  to  count  on 
thiB  duty,  and  is  not  required  to  asfume  the  risks  of  the  master's  negligence 
in  this  respect.  The  fact  that  it  is  a  duty  which,  when  the  employer  is  a 
corporation,  must  always  he  discharged  by  officers  and  agents,  does  not  relieve 
the  corporation  from  the  obligation.  The  agents  who  are  charged  with  the 
duty  of  supplying  safe  machinery  are  not  in  the  true  sense  of  the  rule  relied 
on  to  be  regarded  as  fellow-servants  of  those  who  are  engaged  in  operating 
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it.  They  are  charged  with  the  master^s  duty  to  his  seryant.  They  are  em- 
ployed in  distinct  and  independent  departments  of  service,  and  there  is  no 
difficulty  in  distinguishing  them.  In  one  the  meteter  cannot  escape  the  con- 
sequence of  the  agents'  negligence ;  if  the  servant  is  injured  in  the  other,  he 
may."  **  A  corporation  must  perform  this  duty  through  officers  and  superin- 
tendents ;  but  the  duty  is  the  duty  of  the  corporation,  and  not  theirs,  and 
for  neglect  of  this  duty,  in  this  respect,  the  corporation  is  responsible.'* 

In  Fike,  AdmV,  «.  Boston  &  Albany  R.  R.  Co.,  53  N,  Y.  649,  where  the 
plaintiff's  intestate,  who  was  a  fireman  on  a  freight  train  of  the  defendant,  was 
killed  by  a  collision  with  part  of  another  freight  train  of  the  defendant, 
which  had  been  negligently  sent  out  by  its  despatcher  of  trains  without  a 
sufficient  number  of  brakemen,  and,  having  broken  in  two,  on  a  steep  grade, 
the  hinder  half  of  the  train  became  unmanageable  and  ran  down  the  grade 
and  thus  caused  the  collision,  the  defendant  was  held  liable. 

In  C.  &  N.  W.  R.  R.  Co.  v.  Taylor,  69  III.  461— where  the  switch-tender 
while  attempting  to  make  a  flying  switch  was  killed  by  the  advancing 
car,  on  which  therer  was  no  light  at  the  front  end  of  the  cars,  and  it  was 
otherwise  too  dark  to  see  them — the  railroad  company  was  held  liable;  and 
Chief  Justice  Bruce,  delivering  the  opinion  of  the  court,  said  the  "railroad 
company  impliedly  contracted  with  the  deceased  that  it  would  use  due  care 
in  providing  such  machinery,  apparatus,  and  appliances,  and  other  necessary 
means  suitable  and  proper  to  the  prosecution  of  the  business  in  which  its 
servants  were  engaged,  so  as  to  insure  a  reasonable  degree  of  safety  to  life 
and  security  against  injury." 

In  the  case  of  Chicago  &  K.  W.  R.  R.  Co.  «.  Jackson,  55  HI.  492, 
Jackson,  who  was  a  brakeman  on  the  appellant's  railway,  while  engaged  in 
the  discharge  of  his  duty  and  bein^  on  the  end  of  a  freight  car  holding  to  an 
iron  rod,  in  obeying  the  order  of  his  superior  in  attempting  to  descena  from 
the  car  for  the  purpose  of  uncoupling  it  from  the  engine,  while  in  motion, 
swung  himself  around  so  as  to  descend  by  a  ladder  on  the  side  of  the  car,  but 
owing  to  the  fact  that  it  was  out  of  repair,  lacking  two  rounds  that  were 
missing,  he  failed  to  get  a  hold  for  his  feet,  and  the  weight  of  his  body  broke 
his  hold  of  the  iron  rod  when  he  fell  to  the  ground,  and  the  engine,  which 
was  backing  at  the  time,  passed  over  both  his  legs,  rendering  amputation 
thereof  necessary.  The  defence  was  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  knowing  as  he  did  the  deficiency  in  the  ladder.  It  did  not 
appear  that  the  plaintiff  ever  saw  that  car  before,  or  that  he  knew  the  condi- 
tion of  the  ladder,  and  as  the  jury  found  for  the  plaintiff  the  appellate  court 
held  that  there  was  not  sufficient  proof  before  the  jury  to  charge  him  with 
knowledge  of  the  defect,  and  the  company  was  held  liable.  Justice  W  Iker, 
in  delivering  the  opinion  of  the  court,  announced  the  law  to  be  that  "it  is 
the  duty  of  these  companies  to  furnish  their  employees  safe  materials  and 
structures.  Such  an  obligation  is  permanent,  and  cannot  be  avoided  by  them 
by  delegating  the  power  to  others,  and  the  understanding  with  their  servants 
is  direct  that  they  will  furnish  suitable  and  safe  materials  and  structures. 
This  car  was  placed  upon  the  road  by  some  one  superior  to  the  plaintiff  in 
authority,  and  he  was  acting  under  such  authority.  He  had  no  choice  but 
to  obey  orders,  and  he  was  compelled  by  those  above  him  in  authority 
to  ascend  the  car,  and  again  descend  and  uncouple  the  car  from  the  en- 
gine, when  required.  He  was  not,  and  could  not  be,  responsible  for  the 
defect.  Hence  in  this  case  the  plaintiff  should  not  be  prejudiced  by  the 
negligence  of  those  having  charge  of  the  inspection  and  repairs  of  the 
cars,  as  they  were  superior  to  him  in  authority."  See  also  Chicago  &  N.  W. 
R.  R.  Co.  t>.  Swett,  45  III.  197.  A  brakeman  who  is  negligently  required 
to  handle  cars  out  of  repair,  unfit  for  use,  and  dangerous,  and  is  injured  with- 
out fault  on  his  part,  may  recover  damages  from  the  company.  He  has  a 
right  to  assume  that  the  cars  which  he  is  required  to  couple  are  in  a  proper 
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4tate  for  such  handling.  It  is  the  duty  of  the  master  to  furnish  his  em- 
ployees with  proper  machinery  or  instrumentalities  for  their  use  in  the 
work  assigned  them,  and  to  see  that  the  same  are  kept  in  reasonably  safe 
<;ondition  or  repair.  He  may  intrust  this  duty  to  others,  but  it  is  still  his 
duty ;  and  he  cannot,  by  doing  so,  escape  the  responsibility  for  its  negligent 
non-performance.  The  acts  of  his  agents  in  this  regard  are  his  acts ;  their 
negligence  is  his  negligence.  King  v,  O.  &  Miss.  R.  R.  Co.,  18  Am.  &  Eng. 
R.  R.  Gas  886. 

In  the  case  of  Toledo  &  Wabash  R.  R.  Co.  «.  Ingraham,  77  111.  800,  the 
<iircumstances  of  the  case  were  almost  identical  with  those  in  Chicago  &  N. 
W.  R.  R.  Co.,  55  111.,  mpra,  and  the  court  again  held  the  defendant  liable, 
although  there  was  no  proof  that  there  was  any  visible  defect  in  the  ladder 
or  that  the  plaintiff  had  ever  seen  that  car  before  the  time  the  accident 
occurred. 

The  case  of  Brann  v.  The  C,  R.  I.  &  P.  R.  R.  Co.,  68  Iowa,  595,  was  one 
similar  in  all  respects  to  the  one  under  our  consideration.  The  plaintiff  was 
in  the  employ  of  the  defendant  as  a  brakeman  on  one  of  its  frajght  trains. 
On  one  of  these  cars  was  a  ladder  and  also  a  hand-hold  for  the  purpose  of 
aidins  the  employees  to  reach  the  ladder  ascending  or  descending.  The 
hand-hold  was  out  of  repair;  **  the  defect  was  a  loose  bolt  or  screw  on  one 
end  that  assisted  in  retaining  the  hand-hold  in  position."  The  car  had  been 
taken  into  the  defendants  train  at  Beverly,  Mo.,  on  the  12th  of  October, 
1876,  from  a  connecting  road,  and  was  taken  to  Chicago  and  it  was  on  its 
return  trip  on  the  17th  of  October  when  the  accident  occurred.  There  was  no 
evidence  that  the  defendant  had  any  car-inspector  either  at  Chicago  or  between 
that  place  and  Beverly.  In  this  case  there  were  verdict  and  judgment  in 
favor  of  the  defendant  under  the  ruling  of  the  trial-court.  But  the  supreme 
court  reversed  this  judgment  and  held  *^that  it  is  the  duty  of  a  railroad 
company  not  only  to  furnish  reasonably  well  constructed  and  safe  machinery 
and  appliances  for  the  use  of  the  employees  operating  its  road,  but  to  exercise 
a  continued  supervision  over  the  same  to  keep  them  in  proper  repair ;  that 
the  duty  of  inspection  is  affirmative  and  must  be  continuously  fulfilled  and 
positively  performed ;  that  as  such  a  corporation  must  act  through  its  agents 
and  employees,  the  negligence  of  the  employee  upon  whom  the  duty  of  inspec- 
tion is  devolved  is  the  negligence  of  the  corporation.  The  brakemen  on 
freight  trains  and  such  inspector  cannot  be  regarded  as  co-employees  in  such 
sense  as  to  prevent  the  former  from  recovering  of  the  corporation,  because 
of  the  negligence  of  the  latter."  See  also  King  «.  O.  &  Miss.  R.  R.  Co., 
supra. 

This  question  was  before  the  Supreme  Court  of  the  United  States  in  the 
case  of  Hough  v.  Railroad  Co.,  upon  a  writ  of  error  from  the  circuit  court 
for  the  Western  District  of  Texas.  The  suit  was  brought  by  the  widow  and 
child  against  the  Pacific  R.  R.  Co.  to  recover  damages  on  account  of  the 
death  of  W.  C.  Hou^h  while  in  its  employment  as  an  engineer.  The  engine 
coming  in  contact  with  some  animal  was  thrown  from  the  track  over  an  em- 
bankment whereby  the  whistle  was  knocked  off  or  blown  from  the  boiler, 
and  from  the  opening  thus  made  the  deceased  was  scalded  to  death.  The 
nesligence  alleged  was  that  the  whistle  was  insecurely  fastened  to  the  boiler 
and  that  the  engine  was  thrown  from  the  track  because  the  cow-catcher  was 
defective,  and  that  these  defects  were  owing  to  the  negligence  of  the  de- 
fendant's master  mechanic  and  of  the  foreman  of  the  round-house  at  Marshall, 
to  whom  was  committed  the  exclusive  management  of  the  defendant's  motive 
power,  with  full  control  over  the  engineers ;  and  all  these  defects  were  made 
known  to  him,  and  that  he  promised  to  repair  them,  which  he  failed  to  do. 
The  principal  ground  of  defence  was  that  if  any  of  the  alleged  defects  ex- 
isted, it  was  because  of  the  negligence  of  the  master  mechanic  and  the  fore- 
man of  the  round-house,  for  which  negligence  the  company  claimed  it  was 
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not  liable.  The  eyidence  tended  strongly  to  show  the  facts  to  be  as  slleged 
by  the  plaintiff,  and  that  the  defects  were  caused  by  the  negligence  of  the 
defendant's  master  mechanic  and  foreman.  Upon  this  state  of  facts  the 
circuit  court,  in  effect,  instructed  the  jury  that  they  must  find  for  the  de- 
fendant. Harlan,  Justice,  delivering  the  opinion  of  the  supreme  court  of  the 
United  States,  after  a  full  review  of  the  leading  cases  in  many  of  the  State 
courts,  and  in  the  courts  in  England,  says:  **  A  railroad  corporation  may  be 
controlled  by  competent,  watchful,  and  prudent  directors  who  exercise  the 
greatest  caution  in  the  selection  of  a  superintendent,  under  whose  supervi- 
sion and  orders  its  affairs  and  business  in  all  its  departments  are  conducted, 
The  latter  in  turn  may  observe  the  same  caution  in  the  appointment  of 
subordinates  at  the  head  of  the  several  branches  or  departments  of  the  com- 
pany's service.  But  the  obligation  still  remains  to  provide  and  maintain  in 
suitable  condition  the  machinery  and  apparatus  to  be  used  by  its  employes. 
Those  (persons)  in  the  organization  of  the  corporation  who  are  invested  with 
controlling  or  superior  authority  in  that  regard  represent  its  legal  personality; 
their  negligence,  from  which  injury  results,  is  the  negligence  of  the  corpora- 
tion. The  latter  cannot  in  respect  of  such  matters  interpose  between  it  and 
the  servant  who  has  been  injured,  without  fault  on  his  part,  the  personal 
responsibility  of  an  agent,  who,  in  exercising  the  master's  authority,  has 
violated  the  duty  he  owes  as  well  to  the  servant  as  to  the  corporation."  It 
was  accordingly  held  in  that  case  that  a  railroad  company  is  bable  when  its 
officers  or  agents  who  are  invested  with  a  controlling  or  superior  duty  in  that 
regard  are,  in  discharging  it,  guilty  of  negligence  from  which  injury  to  an 
innocent  party  results. 

To  entitle  a  brakeman  to  recover  of  a  railroad  company  damages  for  an 
injury  sustained  by  him  while  in  its  employ,  the  burden  is  upon  him  to  show 
the  negligence  of  the  company.  But  he  is  not  bound  to  do  more  than  to 
raise  a  reasonable  presumption  of  negligence  on  the  part  of  the  company. 
Greenleaf  v.  G.  111.  K.  R.  Co.,  29  la.  14;  Shear.  &  Red.  on  Negligence,  sec  99. 

From  an  examination  of  the  authorities,  the  reasoning  of  nie  judges,  as 
well  as  upon  sound  reason  and  considerations  of  public  policy,  we  con- 
clude that  it  is  the  duty  of  ^  railroad  company,  not  only  to  furnish  reasonably 
well  constructed  and  safe  machinery  and  appliances  for  its  cars,  for  the  use  of 
its  employees  engaged  in  operating  its  road,  but  also  to  exercise  continual 
supervision  over  the  same  to  keep  them  in  good  and  safe  repair;  and  that  it 
cannot  divest  itself  of  duty  nor  relieve  itself  from  responsibility  for  its  non- 
performance by  delegating  itself  to  any  subordinate  officer  or  servant  in  any 
of  its  departments;  and  if  it  does  delegate  this  duty  to  any  of  its  servants 
vested  with  controlling  or  superior  authority  in  regard  thereto,  the  negligence 
of  such  servant  is  the  negligence  of  the  company. 

If  such  company  or  its  servant  to  whom  it  has  delegated  the  performance 
of  said  duty  suffer  such  machinery,  cars,  or  appliances,  either  from  long-con- 
tinued use  or  any  other  cause,  to  become  unsound,  unsafe,  or  defective,  and 
this  unsoundness  and  defective  condition  are  known  to  the  company,  or  by 
the  exercise  of  due  care  and  diligence  it  might  have  become  known  to  it, 
and  injury  therefrom  results  to  one  of  its  employees,  without  any  fault  of  his, 
while  in  the  performance  of  his  duty,  the  company  is  responsible  to  such  ser- 
vant for  such  injury ;  and  that  to  guard  against  accidents  resulting  from  such 
defects  in  its  machinery,  cars,  and  appliances,  it  is  the  duty  of  the  company 
to  have  the  same  continuously  inspected  by  persons  competent  to  penorm 
that  dutj.  And,  as  the  company  must  act  through  its  agents  and  employees, 
the  negligence  of  the  employee  charged  with  the  duty  of  inspection,  or  of  the 
master  mechanic  charged  with  the  duty  of  keeping  the  machinery  cars,  and 
appliances  in  repair,  is  the  negligence  of  the  railroad  company  itself;  and  a 
brakeman  on  one  of  its  freight  trains  and  such  inspector  or  master  mechanic 
cannot  be  regarded  as  fellow-servants  in  such  a  sense  as  to  prevent  the 
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bnkeman  from  recovering  of  tbe  corporation  for  an  injury  Bustained  by  him 
becanse  of  the  negligence  of  such  inspector  or  master  mechanic. 

If,  therefore,  one'  of  the  brakemen  in  the  employ  of  a  railroad  company 
while  in  the  discharge  of  his  duty,  and  without  any  fault  on  his  part,  is  in- 
jured by  the  breaking  loose  or  giving- way  of  a  hand-hold  or  any  other  ap- 
pliance attached  to  its  car  and  used  to  assist  such  brakeman  in  the  perform- 
ance of  his  duty,  and  such  defect  was  one  that  could  have  been  discovered 
by  a  careful  inspection  of  the  car,  and  repaired,  such  railroad  company  is 
liable  to  such  brakeman  for  the  injury  sustained  by  him  although  the 
proximate  cause  of  the  injury  was  a  result  of  tbe  negligence  of  the  inspector 
or  of  the  master  mechanic  charged  with  the  duty  of  inspecting  and  keeping 
such  hand-bold  in  repair. 

It  follows  from  these  deductions  that  the  defendant  in  the  case  under  con- 
sideration, at  the  time  the  plaintifTs  intestate  was  killed,  was  guilty  of 
negligence  in  failing  to  inspect  said  car  No.  ^'4444'*  before  or  at  the  time  it 
was  taken  into  \}s  freight  train  before  daylight  on  June  17,  1879,  whereby 
the  defective  and  dangerous  condition  of  said  hand-hold,  would  have  been 
discovered  and  the  injury  to  the  deceased  avoided ;  and  especially  when  it 
most  have  known,  as  the  evidence  clearly  showed,  that  the  car  was  an  old 
one,  and  had  at  that  time  been  in  use  for  more  than  eight  years,  and  that 
the  company  for  this  negligence  was  liable  to  the  plaintiff's  action. 
Cooper  V.  Pitttsburgh,  C.  &  St.  L.  R.  R.  Co.,  *34  W.  Va.  87.  See  also  Mis- 
Bonn  Pacific  R  R  Co.  v,  Condon,  17  Am.  and  Eng.  R.  R  Cas.  689. 


Texas  and  Paoifio  B.  B.  Go. 

V. 

TTarktngton. 

(62  T€xa$  BeporU,  597.) 

Where  the  petition  states  that  a  railway  company's  engine  moved  rapidly 
through  the  company's  yard,  without  any  lookout  upon  it,  whereby  injury 
resulted  to  plaintiff,  a  servant  of  the  company,  such  an  allegation  does  not 
necessarily  impute  negligence  to  the  company. 

The  mere  fact  that  one  is  injured  by  a  locomotive  operated  by  an  engineer, 
who  is  shown  to  have  been  near-sighted,  will  not  of  itself  establish  negligence 
on  the  part  of  the  company  in  retaining  him  in  its  employment. 

Where  two  servants  are  employed  by  the  same  master,  labor  under  the 
same  control,  derive  their  authority  and  receive  their  compensation  from  a 
common  source,  and  are  engaged  in  the  same  business,  though  in  different 
departments  of  the  common  service,  they  are  fellow-servants.  This  principle 
applied  in  a  case  where  a  car-repairer  was  injured  by  the  fault  of  parties  in 
cnarge  of  an  engine. 

In  a  suit  for  compensation  by  the  wife  against  a  railroad  company  for  the 
loss  of  her  husband,  her  statements  as  to  her  pecuniary  condition  are  inad- 
missible. 

Appeal  from  Marion. 

James  Turner  for  appellant. 

Todd  dk  Eld/ndge  and  Cliaa.  A.  Oulbersan  for  appellee. 
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Watts,  J. — As  grounds  for  recovery  in  this  case,  appellee  al- 
leged two  distinct  acts  of  negligence  against  the  company.  First, 
that  the  engine  which  ran  over  and  killed  Harrington  was  being 
Facts.  moved  rapidly  through  the  vard  at  the  time,  and  there 

was  no  lookout  upon  it.  Secondly,  that  the  engineer  then  in 
charge  of  the  engine  was  incompetent,  and  not  a  suitable  person 
for  that  service,  because,  as  alleged,  he  ^'  was  and  is  much  weak- 
ened, injured,  and  impaired  in  his  eyesight  and  powers  of  vision, 
being  very  near-sighted  and  unable  to  see  at  all  without  spectacles 
or  glasses."  And  that  this  was  known  to  the  company,  or  by  the 
exercise  of  reasonable  care  ought  to  have  been  so  known,  long 
before  Harrington  was  killed. 

It  is  claimed  that  if  either  of  these  imputed  acts  of  negligeDoe, 
as  alleged,  is  true,  the  other  necessary  facts  concurring  would 
render  the  company  liable. 

From  the  fact  that  an  engine  may  have  been  moved  rapidly 
oii« '"Lpidlt  through  the  yard  without  any  lookout  being  upon  it, 
™rao0T  LocS  negligence  is  not  necessarily  imputable  to  the  company. 
oekckmsbS"  Suitable  lookouts  may  have  been  provided  by  the  com- 
pany, but  from  the  negligence  of  the  fellow-servants  of  Harring- 
ton, and  without  fault  of  the  company,  they  may  not  have  been  in 
the  proper  place.  In  such  cases,  to  render  the  company  hable, 
the  negligence  must  be  imputable  to  it,  and  not  to  some  co-em- 
ployee who  comes  within  the  rule  of  fellow-servant.  Therefore, 
it  should  have  been  alleged  that  the  failure  to  have  suitable  look- 
outs upon  the  engine  was  chargeable  to  the  company. 

But  the  other  charge  of  negligence  is  sufficient  to  warrant  a  re- 
covery against  the  company,  provided  the  other  necessary  facts 
concurred.  For  if,  as  charged,  the  engineer  was  incompetent  and 
NsoLioEKCB  TO  ^^^t  sultablc  for  the  service,  on  account  of  impaired 
TO»B  ™™£  vision,  and  that  fact  was  either  known  or  might  have 
wpAiRKD.  heen  known  to  the  company  by  the  exercise  of  reason- 

able care,  the  further  allegation  tliat  the  engineer  "being  very 
near-sighted  and  unable  to  see  at  all  without  spectacles  or  glasses," 
would  not  have  the  effect  to  contradict  the  other  allegations  and 
render  the  whole  subject  to  demurrer.  The  latter  allegation  does 
not,  as  claimed,  imply  that  Lottier  could,  with  the  use  of  spectacles 
or  glasses,  see  sufficiently  well  to  discharge  the  duty  of  an  engineer. 
The  direct  charge  that  he  was  incompetent  and  unsuitable  for  that 
place,  on  account  of  impaired  vision,  was  not  qualified  and  de- 
stroyed, as  claimed,  by  the  other  allegation. 

It  is  the  universal  rule  that  corporations,  like  natural  persons,  are 
liable  to  their  employees  for  injuries  resulting  from  failure  to  exer- 
cise reasonable  care  in  selecting  their  co-employees,  or  for  retain- 
ing such  co-employees  in  the  service,  when  it  is  known,  or  by  the 
use  of  reasonable  care  might  have  been  known,  to  the  corporation 
tint  they  were  negligent  or  inefficient. 
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If,  then,  as  alleged,  Lottier  was  not  suitable  for  the  place  on  ac- 
connt  of  impaired  vision,  and  this  fact  was  known  or  might  have 
been  known  to  the  corporation  by  the  exercise  of  reasonable  care, 
then  it  would  be  liable  for  injuries  resulting  to  its  other  servants 
from  that  cause. 

In  operating  engines,  etc.,  upon  the  yard,  so  far  as  strangers  are 
concerned,  the  company  is  not  held  to  the  same  degree  of  care  as 
at  public  crossings,  lliat  results  from  the  fact  that  on  the  yards 
and  along  the  track  at  points  other  than  public  crossings,  third 
persons  are  not  expected  to  go ;  hence  the  servants  of  the  company 
are  not  held/to  anticipate  their  presence  and  to  provide  against  in- 
flicting injury  upon  them.  Baltimore  &  Ohio  R.  R.  Co.  v.  Depew, 
12  Am.  &  Eng.  R.  R  Cas.  64. 

It  is  also  true  that  the  employee,  in  accepting  the  service,  is  held 
to  assume  the  risks  incident  to  the  employment.  But  he  does  not 
assume,  in  addition,  those  which  may  be  superadded  by  the  wrong- 
ful or  negligent  acts  of  the  master.  As  was  said  in  T.  &  P.  R.  R. 
Co.  V,  Burns,  4  Law  Rev.  57,  "  when  the  company  has  exercised 
reasonable  care  in  making  provisions  for  the  safety  of  its  employees, 
this  is  all  that  is  required."  What  would  constitute  such  reason- 
able care  would  depend  upon  the  nature  of  the  service  and  its 
attendant  risks. 

When  Harrington  engaged  in  the  service  he  accepted  and 
assumed  the  risks  incident  to  the  employment ;  that  is,  the  risks 
ordinarily  incident  to  such  a  service  upon  the  yard.  He  was  re- 
quired to  exercise  reasonable  care  in  the  discharge  of  the  duty,  so 
as  to  avoid  being  injured,  on  the  one  hand,  and  the  company  was 
required,  on  the  other,  to  exercise  reasonable  care  in  providing  and 
maintaining  suitable  and  safe  instrumentalities,  and  to  exercise 
like  care  in  selecting  his  co-employees  or  fellow-servants. 

In  these  respects,  if  the  company  had  exercised  reasonable  care 
it  would  not  be  liable  for  a  mistake  in  judgment.  But  if  the  com- 
pany, after  selecting  such  servants,  knew,  or  ought  to  have  known, 
that  any  of  them  were  negligent,  incompetent,  or  unsafe,  it  then 
became  its  duty  to  discharge  such  servant,  and,  on  failure  to  do  so, 
the  company  would  ordinarily  be  liable  to  its  other  employees  for 
any  injury  resulting  from  the  negligence  or  incompetency  of  such 
servant. 

Obviously,  Harrington's  service  upon  the  yard  was  attended  by 
considerable  risk ;  he  must  have  been  familiar  with  all  its  opera- 
tions and  cognizant  of  the  dan^rs  ordinarily  attending  that  service. 
He  must  have  known  that  the  several  tracks  in  the  yard  were 
being  frequently  used  in  running  engines  and  trains  over  them, 
and  must  have  have  known  the  danger  attending  the  walking 
upon  such  tracks.  On  the  other  hand,  the  companv  was  also 
aware  of  the  dangers  to  which  he  was  exposed  in  the  discharge  of 
the  duties  of  the  place.    Hence  Harrington,  upon  his  part,  was 
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required  to  exercise  the  same  degree  of  care  and  pradence  in  pro- 
tecting himself  from  danger  as  a  reasonably  prudent  person  would 
have  exercised  under  like  conditions  and  circumstances ;  and,  ou 
the  other  hand,  the  company  was  bound  to  exercise  the  same  de- 
gree of  care  and  prudence  in  protecting  him  from  injury. 

As  to  whether,  in  this  ca£e,  either  or  both  had  been  duly  careful 
or  remiss  in  respect  to  the  matter  is  a  question  of  fact  to  be  deter- 
mined from  the  evidence. 

Without  intending  to  indicate  any  opinion  as  to  the  weight  of  the 
evidence  upon  that  issue,  it  should  be  observea  that  the 
laSiaa '-  ^oi>  mere  fact  that  a  person  is  near-si£:hted  would  not  iiec- 
essariiy  unnt  him  for  the  position  of  locomotive  en- 
gineer. If  by  the  use  of  proper  glasse^he  can  see  sufficientlj 
well  to  enable  him  to  discharge  all  the  duties  devolving  upon  aa 
engineer  in  operating  an  engine,  and  he  in  fact  used  such  glasses, 
the  company  would  not  be  considered  as  negligent  on  that  account 
by  retaining  him  in  its  service. 

It  is  the  settled  doctrine  in  this  State  that  when  employees  serve 
the  same  master,  labor  under  the  same  control,  derive  their  author- 
ity and  receive  their  compensation  from  the  same  common  soun^, 
and  are  engaged  in  the  same  general  business,  notwithstanding 
they  may  operate  in  different  or  distinct  grades  or  departments  of 
the  common  service,  they  are  nevertheless  fellow-servants.  Dallas 
^.  G.,  C.  &  S.  F.  R.  R.  Co.,  61  Tex.  196;  s.  c,  mfra,R.  &  T.  C. 
E.  R.  Co.  V.  Rider,  4  Law  Rev.  292. 

Under  that  rule,  it  would  seem  to  admit  of  no  question  that 
Harrington,  whose  duty  required  him  to  oil  car  wheels,  axles,  etc, 
of  cars  on  different  tracks  in  the  yard,  and  Lottier, 
whose  duty  required  him  to  move  engines  through  the 
yard,  to  and  from  the  round-house,  were  fellow-servants,  engaged 
in  the  same  general  business. 

Upon  the  trial,  Mrs.  Harrington,  as  a  witness  in  her  own  behalf, 
and  over  the  several  objections  of  appellant's  counsel,  was  permitted 
AcnoH_  FOB  to  testify  "  that  she  was  very  poor,  that  they  had  no 
sKHcs.  means  of  support  except  the  labor  of  her  husband,  and 

that  she  had  no  means  or  supporting  or  educating  her  children.'' 
In  explanation  of  the  ruling  the  court  said,  '^  The  evidence  was  sab- 
mitted  as  tending  to  show  the  expectation  of  plaintiff's  pecuniary 
aid  from  deceased." 

It  was  a  legal  obligation  resting  upon  Harrington  to  support  his 
wife  and  to  support  and  educate  his  children.  The  law  imposed 
the  duty,  and  no  other  presumption  than  compliance  on  his  part 
would  be  indulged.  This  is  not  a  suit  for  contributions  which  might 
or  might  not  have  continued  if  the  party  had  lived,  but  a  suit  for 
compensation  for  the  loss  of  husband  and  father,  whose  duty  it  was 
ta  furnish  support,  etc. 

That  evidence  was  not  admissible  in  this  case,  and  was  calculated 
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to  prejudice  the  rights  of  appellant.  I.  &  G.  N.  K.  B.  Oo.  v. 
Kindred,  11  Am.  &  Eng.  E.  R.  Cas.  649 ;  Pennsylvania  R.  R.  Oo. 
V.  Roy,  12  Otto  (U.  &X  451 ;  s.  c,  1  Am.  &  Eng.  R.  R.  Oas.  225 ; 
T.  &  r.  R.  R.  Co.  V.  [Burns,  supra. 

As  this  evidence  was  improperly  admitted  over  the  objections  of 
appellant,  properly  interposed,  and  as  it  cannot  be  determined  that 
appellant  was  not  injured  thereby,  the  judgment  ought  to  be  re- 
versed. 

The  other  questions  presented  by  the  assignment  of  errors  need 
not  be  discussed. 

Our  conclusion  is  that  the  judgment  ought  to  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 

Car-repairer  under  Car — Duty  of  Co -employees  as  to  Guarding  him  from 
Injury^ — rln  an  action  for  an  injury  to  an  employee  while  under  a  car  it  was 
shown  that  three  other  employees  were  standing  by,  and  that,  while  there 
was  no  express  rule  or  regulation  of  the  company  so  to  do,  there  was  yet  a 
custom  abundantly  proved  and  defined  by  the  court  to  be  a  sort  of  common 
law  of  the  company,  obligatory  upon  its  employees,  and  as  thoroughly 
understood  by  them  as  though  it  had  been  embodied  in  the  printed  regula- 
tions and  read  by  the  officers  of  the  company  to  them,  to  watch  for  the 
safety  of  other  employees  working  under  cars  upon  the  tracks.  The  jury 
found  that  such  was  not  the  rule  or  custom  of  the  company,  which  finding 
the  court  held  to  be  wholly  unsupported  by  the  evidence,  and  hence  reversed 
a  judgment  based  thereon,  and  remanded  the  case  for  a  new  trial.  Luebke 
«.  Chicago,  M.  &  St.  P.  R.  R.  Co.,'*'  Wisconsin,  April  28,  1886. 


Dallas 

V. 

Gulf,  Oolobado  ajscd  Santa  F6  R.  R.  Oo. 

(61  Texas  Beporta,  196.) 

A  railroad  company  is  not  liable  in  damages  for  injury  inflicted  on  one  of 
its  servants  resulting  from  the  performance  of  duties  incident  to  the  employ- 
ment; nor  is  it  liable  for  injuries  resulting  from  the  negligence  of  a  co- 
servant,  unless  it  be  shown  that  such  co-servant  was  incompetent  and 
unworthy  of  trust,  and  that  the  company  knew  it. 

An  employee  of  a  railway  company,  employed  by  the  month  to  watch  its 
ties  along  the  road,  to  prevent  their  destruction,  went  in  obedience  to  orders 
from  his  employer  to  procure  a  deed  in  favor  of  the  company,  and  voluntarily 
got  on  its  train,  and  after  performing  the  duty  was  voluntarily  returning  on 
its  train,  when  the  train  was  thrown  from  the  track  and  the  employee  in- 
jured. Hdd,  that  there  was  no  error  in  a  charge  which  instructed  the  jury 
that  under  such  circumstances,  no  other  facts  Ming  shown,  the  company  was 
not  liable  in  damages. 
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Appeal  from  Washington.  Tried  below  before  the  Hon.  I.  B. 
McFarland. 

Suit  instituted  by  appellant.  The  petition  alleged  in  substance 
that  plaintiff  had  been  employed  by  defendant  to  gnard  the  prop- 
erty of  defendant,  and  especially  to  find  out  who  had  burned  and 
destroyed  a  lot  of  ties,  and  to  prevent  the  burning  aud  destruction 
of  other  ties  and  property  of  defendant  along  its  railroad  and  right 
of  way  from  the  Yegua  creek  to  the  town  oi  Caldwell  in  Burleson 
county.  That  in  the  discharge  of  said  duties  he  was  required  to 
ride  on  hoi*seback  along  the  line  of  road  from  the  end  of  the 
track,  then  about  ten  miles  north  of  Brenham,  to  the  town  of 
Caldwell.  For  this  service  he  was  paid  $100  per  month,  and  the 
board  of  himself  and  horse ;  that  on  the  occasion  of  the  accident 
he  had  been  ordered  to  perform  other  and  different  service  from 
that  above  mentioned,  which  service  required  him  to  ride  on  de- 
fendant's construction  train ;  and  while  so  riding  he  was  injured 
by  the  cars  being  thrown  from  the*  track.  Alleged  negligence, 
in  the  management  of  the  train,  and  sought  to  recover  damages  for 
his  injuries. 

Deiendant  filed  general  and  special  demurrers,  general  denial, 
and  pleaded  specially  that  plaintiff  was  a  servant  and  employee 
and  could  not  recover  for  negligence  of  a  fellow-servant ;  tnat  he 
went  on  the  construction  train  voluntarily,  without  being  required 
to  do  so ;  that  the  train  was  well  manned  with  competent,  skilful, 
and  sober  employees ;  that  there  was  no  negligence ;  that  plaintiff 
liad  been  accustomed  to  ride  on  the  construction  train  voluntarily 
and  against  his  orders,  well  knowing  the  danger,  etc. 

Verdict  and  judgment  for  defendant. 

The  plaintiff  went  on  the  train  to  Brenham,  and,  having  pro- 
cured the  execution  and  acknowledgment  of  a  deed  for  appellee, 
in  his  employment,  he  on  the  morning  of  August  25,  1880,  got  on 
the  defendant's  train  of  cars  at  Brenham  to  return  to  Caldwell  to 
have  the  deed  recorded.  The  train  consisted  of  a  locomotive  and 
nine  flat-cars,  loaded  with  railroad  iron,  spikes,  and  other  material, 
and  was  in  charge  of  the  engineer,  Sol  bills,  and  there  were  also 
two  bi*akemen  on  the  train.    The  plaintiff  with  four  or  five  other 

?ei*sons  got  on  the  rear  car  and  remained  there  until  thrown  off. 
Then  the  train  got  about  ten  miles  north  of  Brenham  a  cow  was 
run  over,  and  several  cars,  including  that  on  which  the  plaintiff 
was  riding,  were  thrown  from  the  track,  and  the  plaintiff  was  very 
seriously  injured.  His  right  thigh  was  broken  and  the  bone  split, 
and  he  was  also  badly  braised  and  hmi;,  and  had  never  recovered 
from  said  injuries. 

The  court  charged  the  jury,  among  other  things,  as  follows : 
...     3.  The  railroad  company,  as  a  general  rule,  would  not 
be  responsible  for  injuries  received  by  one  of  its  servants  while  in 
the  regular  discharge  of  his  duties  by  an  accident  resulting  from  a 
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danger  common  to  the  employment,  nor  wonid  it  be  held  answer- 
able for  injuries  reenlting  irom  the  negligence  of  another  of  his 
co-serYants,  unless  it  shows  that  such  other  servant  was  incompetent 
and  unworthy  of  trust,  and  that  the  company  knew  it. 

4.  The  jury  will  therefore  determine  from  the  evidence,  first, 
whether  the  plaintiff  Dallas,  at  the  time  he  received  the  injury, 
was  acting  as  a  servant  of  the  company. 

5.  Upon  this  subject  you  are  charged  that  if  vou  believe,  from 
the  evidence,  that  the  plaintiff  Dallas  was  in  the  employ  of  the 
company  watching  its  ties  along  said  road,  and  that,  while  so  em- 
ployed, he,  in  obedience  to  orders  to  proceed  to  a  point  a  few 
miles  from  Brenham,  and  procure  a  deed  in  favor  of  the  company 
from  another  party,  voluntarily  got  on  defendant's  train  and  went 
to  Brenham,  and,  after  having  procui-ed  the  deed  as  directed,  he 
voluntarily  started  on  defendant's  train  to  return  to  Caldwell, 
where  the  deed  was  to  be  recorded,  he  was  acting  in  the  employ 
of  the  company,  and  was  then  acting  as  a  servant  of  the  company, 
and  cannot  recover  in  this  action. 

6.  K,  on  the  other  hand,  you  believe  from  the  evidence  that 
plaintiff  was  not  acting  as  a  co-servant  of  other  employees  and  ser- 
vants of  the  company  at  the  time  he  received  the  injury,  and  if 

Jou  further  believe  from  the  evidence  that  the  accident  was  caused 
y  the  negligent  conduct  of  the  locomotive  engineer,  then  you  will 
find  for  plaintiff  and  allow  him  such  damages  as  you  may  think 
him  entitled  to  under  the  proof,  taking  into  consideration  the  ^e 
and  strength  of  the  plaintiff,  and  his  ability  to  earn  a  living  at  the 
time  he  received  the  injury,  as  compared  with  his  present  condi- 
tion, and  the  amount  of  injuries  actually  received,  first  giving  the 
defendant  credit  for  such  amounts  as  have  been  paid  to  the  plain- 
tiff, since  the  accident,  in  the  way  of  wages,  doctor's  bills,  nurse- 
hire,  etc 

The  following  charges  were  given  at  the  instance  of  the  de- 
fendant : 

1.  Ordinarily  an  employee  cannot  recover  damages  of  his  em- 
ployer for  injury  received  in  his  employment  through  the  negli- 
gence or  carelessness  of  another  employee.  And  the  fact  that  the 
person  injured  may  not  be  engaged  in  the  same  labor  or  line  of 
employment  with  him  whose  negligence  caused  the  injury  does 
not  change  the  rule  of  law,  provided  they  in  any  manner  co-operate 
in  the  same  general  business  and  are  subject  to  the  same  general 
direction  and  control.  The  real  test  of  co-service  is  subjection  to 
the  same  general  control,  and  co-operation  to  secure  a  common 
result,  if  there  is  a  natural  or  necessary  connection  between  the 
different  classes  of  service,  such  as  necessarily  brings  the  servants 
into  contact  with  each  other  in  the  prosecution  of  their  work,  how- 
ever dissimilar  their  occupation  may  be.  Therefore,  I  charge  you 
that  if  you  believe  from  the  evidence  that  the  plaintiff  was  an  em- 
81  A.  &  E.  R  000.-87 
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ployee  of  the  defendant,  and  engaged  to  perform  servioes  con- 
nected with  or  in  aid  of  the  construction  and  extension  of  the 
defendant's  railway  north  of  Brenham,  and  that  in  the  perform- 
ance of  his  duties  he  was  accustomed  to  ride  without  charge  and 
at  his  own  will  upon  the  construction  train  of  defendant  along  said 
line,  and  that  he  was  so  in  the  employ  of  the  defendant  at  the  time 
he  was  injured,  you  will  find  a  verdict  for  the  defendant,  notwith- 
standing you  may  believe  that  the  plaintiflE's  injuries  were  caused 
by  the  negligence  of  the  locomotive  engineer. 

Breedlove  c&  Ewing  for  appellant. 

BaUinger^  MoU  cfe  Terry  for  appellees. 

West,  A.  J. — Without  setting  forth  at  length  the  testimony,  or 
Facts.  even  such  portions  of  it  as  we  regard  as  the  most  sig- 

nificant, we  may  content  ourselves  with  saying  that,  under  the  facts 
detailed  in  evioence  before  them,  the  jury  were  justified  in  hold- 
ing that  the  appellant  was  a  co-employee  with  the  engineer  of  the 
wrecked  train  at  the  time  the  injury  was  received. 

The  road  was  then  in  course  of  construction  at  the  point  where 
the  injury  occurred.  They  both  had  as  a  coumion  superior  Mr. 
B.  M.  Temple,  chief  engineer,  who  had  charge  of  the  eonstiiiction 
of  this  part  of  the  road.  The  evidence  clearly  shows  that  the 
appellant,  under  his  contract  of  service,  felt  himself  bound,  or  at 
least  consented,  to  perform  such  acts  as  the  chief  of  construction 
or  the  chiefs  immediate  subordinates  desired  him  to  do.  All  such 
acts,  however,  grew  in  a  measure  out  of  his  employment,  and  wei-e 
more  or  less  connected  with  the  business  of  the  construction  of  the 
road.  He  had  been  sent  once  to  hunt  mules  that  belonged  to  the 
company,  and,  we  may  presume,  were  used  in  the  work  of  con- 
struction. His  chief  once  sent  him  to  guard  a  lady  passenger,  put 
off  at  night  at  the  end  of  the  unfinished  track.  Other  like  acts 
are  stated. 

The  appellant  was  in  fact  a  servant  of  the  company  for  hire,  en- 
gaged in  an  employment  connected  with  the  construction  of  the 
I'oad.  His  immediate  business  was  to  preserve,  look  after,  and 
protect  from  theft  or  destruction  the  ties  of  appellee  then  being 
used  in  the  construction  and  equipment  of  its  roadbed ;  while  the 
immediate  business  for  the  company  in  which  he  was  more  di- 
rectly employed  when  injured  was  not  connected  with  the  preser- 
vation of  tne  cross-ties.  It  was,  however,  closely  connected  with 
and  concerned  the  construction  of  the  road,  and  his  connection 
with  the  business  then  on  hand  grew  out  of  his  contract  of  employ- 
ment with  the  road.  He  was,  at  the  time  of  the  injury,  engaged 
by  tlie  direction  of  his  employer  in  carrying  to  the  county  seat  of 
Burleson  county,  for  record,  a  deed  just  executed  to  the  railroad 
company  for  the  land  covered  by  the  railroad  station  called  "  Lyons," 
by  which  point,  and  over  which  land,  the  appellee  was  then  en- 
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gaged  in  the  partially  completed  work  of  the  construction  of  their 
road. 

In  other  words,  we  believe  the  court  did  not  err  in  its  main 
char^,  taken  as  a  whole,  in  the  third,  fourth,  fifth,  and  sixth  para- 
graphs of  it  that  are  complained  of,  as  to  the  relation  in  whicn  the 
appellant,  at  the  time  of  the  injury,  stood,  under  the  evidence,  to 
tue  servants  of  the  appellee  who  were  then  engaged  in  running 
the  construction  train  m  question. 

Nor  do  we  think,  under  the  facts  and  circumstances  of  this  case, 
there  was  any  error  in  giving  to  the  jury  the  first  instruction  asked 
by  appellee.  It  was  in  the  main  a  correct  statement  of  the  law 
on  the  subject,  and  was  applicable  to  the  case  made  by  the  evi- 
dence. 

The  general  rule  in  relation  to  the  liability  of  the  master  for  in- 
juries  by  a  servant  to  a  fellow-servant  may  be  stated  thus :  A 
master  is  not  liable  to  his  servant  for  damage  resulting  ^ulb 
f i*om  the  negligence  of  his  fellow-servant  in  the  course 
of  their  common  employment,  unless  the  servant  caus- 
ing the  injury  was  incompetent  to  discharge  his  duty,  or  the  ser- 
vant injured  was  not  at  the  time  acting  in  his  mastei*'s  employment. 

A  master  is,  however,  bound  to  take  precautions  to  insure  his 
servant's  safety ;  and  if,  through  the  absence  of  such  reasonable 
precautions,  or  through  the  breach  of  some  duty  incumbent  on  the 
master,  or  through  the  personal  negligence  of  the  master,  the 
servant  is  injured,  the  master  is  responsime. 

The  rule  as  laid  down  by  our  court,  on  the  subject  of  co-em- 
ployees and  fellow-servants,  will  be  found  in  Robinson  v.  The  H. 
&  Tex.  Cent.  K.  R.  Co.,  46  Tex.  550,  cited  by  appellee  in  its  brief. 
There,  Judge  Moore,  speaking  as  the  organ  of  the  court,  says :  '^  It 
is  urged  that  the  general  rule  which  holds  that  a  servant  authohitibbrb- 
cannot  recover  damages  from  the  master  for  an  injury  ▼™^*»- 
sustained  bv  reason  of  the  negligence  of  a  fellow- servant  is  not 
applicable  in  this  case,  because  tlie  injury  to  appellant  resulted 
from  the  negligence  of  the  conductor  for  the  time  being,  to  whose 
direction  and  control  appellant  was  subjected.  For  a  time,  as  says 
Jndge.Cooley  (Sonthern  Law  Review,  April,  1876,  p.  IIOV  a  strong 
disposition  was  manifested  in  some  of  the  courts  to  hold  to  this 
view.  We,  however,  agree  with  him  that  the  negligence  of  a  ser- 
vant of  one  grade  is  as  much  one  of  the  risks  of  the  business  as  the 
negligence  of  another ;  and  it  seems  impossible,  therefore,  to  hold 
that  the  servant  contracts  to  run  the  risks  of  negligent  acts  or 
omissions  on  the  part  of  one  class  of  servants  and  not  those  of 
another  class. 

'*  This,  it  is  believed,  is  now  recognized  as  the  sounder  and  best 
approved  rnle  both  on  reason  and  authority.  Priestly  v.  Fowler,  3 
Mees.  ife  W.  1;  Coon  v.  S.  &  U.  R.  R.,  5  N.  Y.  492;  Warner  v. 
Erie  B.  R.  Co. ,  39  N.  T.  468 ;  Columbus,  etc.,  R.  R.  Co.  v.  Arnold, 
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31  Ind.  174 ;  Chicago,  etc.,  E.  R.  Co.  v.  Murphy,  63  HI.  336 ;  6 
Cush.  75 ;  32  Vt.  473  ;  20  Md.  212 ;  23  Penn.  384." 

Since  the  article  of  Jndge  Cooley,  above  referred  to,  was  pub- 
lished, that  learned  jurist  and  author  has  devoted  much  time  to  the 
study  of  this  question,  and  treats  it  quite  fully  in  his  work  on 
Torts,  published  as  late  as  the  year  1880.  In  this  work,  pp.  542- 
645,  speaking  of  injuries  resulting  from  the  negligence  oi  fellow- 
servants,  he  announces  his  views  in  the  following  language :  "  The 
rule  which  exempts  the  master  from  responsibility  for  injnries  to 
his  servants,  proceeding  from  risks  incidental  to  his  employmeDt, 
extends  to  cases  where  the  injury  results  from  the  negligence  of 
other  servants  in  the  same  employment.  Whatever  controversy 
there  may  have  been  for  a  time  on  this  point  may  now  be  said,  by 
an  overwhelming  weight  of  authority,  to  have  been  thoroughly 
quieted  and  settled.  Some  disputes  still  remain  which  concern  the 
proper  limits  of  the  doctrine,  and  what,  and  how  many,  are  the 
exceptional  cases.  In  some  quarters  a  strong  disposition  has  been 
manifested  to  hold  the  rule  not  applicable  to  the  case  of  a  servant 
who,  at  the  time  of  the  injury,  was  under  the  general  direction  and 
control  of  another  who  was  intrasted  with  the  duties  of  a  higher 
grade,  and  from  whose  negligence  the  injury  resulted.  But  it  can- 
not be  disputed  that  the  negligence  of  a  servant  of  one  grade  is  88 
much  one  of  the  risks  of  the  business  as  the  negligence  oi  a  servant 
of  any  other ;  and  it  seems  impossible,  therefore,  to  hold  that  the 
servant  contracts  to  run  the  risks  of  negligent  acts  and  omiBsionson 
the  part  of  one  class  of  servants,  and  not  those  of  another  clase. 
Nor  on  grounds  of  public  policy  could  this  distinction  be  admitted, 
whether  we  consider  the  consequences  to  the  parties  to  the  relation 
exclusively,  or  thosB  which  affect  the  public,  who  in  their  dealings 
with  the  employer  may  be  subjected  to  risks.  Sound  policy  seems 
to  I'equire  that  the  law  should  make  it  for  the  interest  of  the  serv- 
ant that  he  should  take  care  not  only  that  he  be  not  negligent  him- 
self, but  also  that  any  negligence  of  others  in  the  same  employ- 
ment be  properly  guarded  against  by  him,  so  far  as  he  may  find  it 
reasonably  practicable,  and  be  reported  to  his  employer,  if  needf  oL 
And  in  this  regard  it  can  make  little  difference  what  is  the  grade 
of  the  servant  who  is  found  to  be  negligent,  except  as  superior 
authority  may  render  the  negligence  more  dangerous,  and  conse- 
quently increase  at  least  the  moral  responsibility  of  any  other  ser- 
vant, who,  being  aware  of  the  negligence,  should  fail  to  report  it 

^'  It  has  also  sometimes  been  insisted  that  the  law  shoulo  exclude 
from  the  scope  of  the  general  rule  the  case  of  a  servant  injured  by 
the  negligence  of  another,  who,  though  employed  in  the  same  gen- 
eral business,  and  his  service  in  some  distinct  branch  of  it ;  as  in 
the  case  of  a  laborer  on  the  track  of  a  luilroad,  injured  by  the  care- 
lessness of  an  engine-driver ;  a  carpenter  employed  on  buildings, 
injured  by  the  negligence  of  a  yard-master  in  making  up  trains, 
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and  the  like.  But  in  the  main  the  authorities  agree  that  the  gen* 
eral  rule  innst  apply  to  such  cases,  and  that,  on  the  reasons  on 
which  the  rule  is  rested,  they  cannot  be  distinguished  from  those  in 
which  the  service  of  both  persons  was  in  the  same  line."  Cooley 
on  Torts,  pp.  543-545. 

The  views  expressed  in  the  case  of  Robinson  v.  The  H.  &  Tex. 
Cent.  R.  R.  Co.,  above  quoted,  are  substantially  the  same  as  those 
deduced  by  Judge  Cooley  from  a  careful  review  of  a  gre  at  many 
aathorities. 

The  cases  of  H.  &  Tex.  Cent.  R.  R.  Co.  v.  McNamara,  59  Tex. 
255,  and  of  G.,  H.  &  S.  A.  R.  R.  Co.  -v.  Lempe,  59  Tex.  19 ;  s.  c, 
11  Am.  &  Eng.  R.  R.  Cas.  201,  as  also  the  ckse  of  T.  &  P.  R.  R. 
Co.  V,  Kirk,  20  Am.  &  Eng.  R.  R.  Cas.  324,  cited  by  appellant,  and 
also  the  recent  case  of  Gulf,  West.  Tex.  &  Pac.  R.  R.  Co.  v.  Mon- 
tier  (Galveston  term,  1884),  have  all  been  examined  in  connection 
with  the  present  case.  None  of  them  are  in  the  least  in  conflict 
with  the  views  here  expressed ;  on  the  contrary,  some  of  them  tend 
to  their  support.  See,  also,  Tex.  &  Mex.  R.  R.  Co.  v.  Whitmore,  58 
Tex.  277;  s.  c,  11  Am.  &  Ene.  R.  R.  Cas.  195;  Pierce  ou  Rail- 
roads, p.  366 ;  Columbus  R.  K.  Co.  v.  Arnold,  31  Ind.  174 ; 
Manville  v.  Cleveland  R.  R.  Co.,  11  Ohio  St.  417;  Farwell  v.  Bos. 
&  Worcester  R.  R.  Co.,  4  Mete.  (Mass.)  49 ;  Hutchinson  v.  Rail- 
way Co.,  5  Exch.  343 ;  Morgan  v.  Vale  of  Neath  R.  R.  Co.,  L. 
R.,  1  Q.  B.  149 ;  Whoolan  v.  M.  R.  &  Lake  E.  R.  R.  Co.,  8  Ohio 
St.  249 ;  Ind.  R.  R.  Co.  v.  Love,  10  Ind.  554 ;  Same  Co.  v.  Klein, 
11  Ind.  38. 

The  judgment  is  affirmed. 

Affirmed. 

Master  not  Liable  to  Employee  for  Negligence  of  Fellow-servantt  De- 
fect in  Machinery — Notice  to  Employee  i nju red ■— Where  a  fireman  on  a  rail- 
road locomotive  was  killed  by  the  explosion  of  the  boiler  while  the  engine 
was  standing  on  the  track  ready  to  start  with  a  train  of  cars,  and  the  engi- 
neer failed  to  come  thirty  minutes  before  the  time  of  starting  as  required  by 
a  rule  of  the  company,  it  was  error  to  charge  the  jury  that  if  the  proof  satis- 
fied them  that  the  en^neer  had  failed  to  comply  with  the  rule,  and  were 
farther  satisfied  that  his  delay  was  the  proximate  cause  of  the  accident,  then 
the  plaintiff  wonld  be  entitled  to  recover.  (The  case  of  Fox  v.  Sandford,  4 
Soeed  (Tenn.),  86,  followed  and  approved.) 

The  conrt  say:  ''  The  mere  fact  tnat  the  negligent  servant  is,  in  his  grade 
of  employment,  superior  to  the  servant  injured  does  not  take  the  case  out  of 
the  rule.  Nor  does  the  mere  fact  that  the  negligent  servant  is  the  equal  or  the 
inferior  in  grade  of  the  injured  servant.  Ragsdale  v.  Memphis,  etc. ,  R.  R.  Co. , 
3  Bazt.  4^.  They  are  still  fellow-servants  in  the  common  service,  and 
each  must  take  the  risk  of  the  negligence  of  the  other.  2  Thomp.  on  Neg. 
1026,  1028,  1084.  And  it  has  been  expressly  held  by  other  courts  that  an 
engineer  and  fireman  who  work  together  at  or  on  the  same  engine  are  fel- 
low-servants within  the  rule.  Jones  v.  Teager,  2  Dill.  64 ;  Caldwell  v.  Brown, 
53  Pa.  St.  453.  In  order  to  charge  the  master,  the  superior  serrant  must  so 
far  stand  in  the  place  of  the  master  as  to  be  charged,  in  the  particular  mat- 
ter, with  the  performance  of  a  duty  towards  the  inferior  servant  which. 
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under  the  law,  the  master  owes  to  such  servant.     3  Thomp.  on  Neg. 
1031." 

Where  the  knowledge  or  the  ignorance  of  the  master  and  servant  injured  in 
respect  to  the  defect  in  the  machine  are  equal,  so  that  both  are  either  without 
fault  or  in  equal  fault,  the  servant  cannot  recover  for  injury  caused  by  such 
defect.  2  Thomp.  Neg.  995,  1009;  East  Tenn.,  V.  &  Georgia  R  R.  Co.  r. 
Hodges,  2  Leg.  Rep.  6;  Nashville,  etc.,  R.  R.  Co.  v,  Wheless,  10  Lea,  741; 
s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  315.  Nashville,  etc.,  R.  R.  Co.  e.  HandmaD, 
Admr.,*  13  Lea's  Reports  (Tenn.),  423. 

Master  not  Liable  to  Servant  for  Negligence  of  Fellow-servant. — A  switch- 
man and  a  locomotive  engineer  are  fellow- servants  of  the  railroad  com- 
pany, and  consequently  the  latter  cannot  recover  against  the  company  for  an 
injury  caused  by  the  negligence  of  the  former.  Brown,  Admx.,  v.  Central 
Pacific  R.  R.  Co.*  (California,  June  24,  1885.),  citing  Farwell  «.  Boston, 
etc.,  R.  R.  Co. ;  4  Mete.  (Mass.)  55;  Chicago,  etc.,  R.  R.  Co.  v,  Moranda,  93 
111.  324;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  564;  Hogan  o.  Central  Pac  R.  R. 
Co.,  49  Cal.  128;  Colliers.  Steinhart,  51  Cal.  116;  McLean  e.  Blue  Point 
Gravel  Co.,  Id.  256;  Wood,  Mast,  and  Serv.,  §  435;  Beeson  v.  Green  Moun- 
tain G.  M.  Co.,  57  Cal.  20;  McKinne  v.  California  8.  R.  R.  Co.,  5  Pac.  Rep. 
482;  Yeomans  v.  Contra  Costa  Co.,  44  CaL  71;  Slater  9.  Jewett,  85  K.  Y. 
62;  8.  c,  5  Am.  &  Eng.  R.  R.  Cas.  515. 

Rock-blaster  and  Teamster  are  Fellow-servants.— One  who  is  enga^ 
in  hauling  rock  by  means  of  a  team,  and  those  who  are  engaged  in  blasang 
such  rock,  all  employed  by  a  common  master,  are  fellow-servants,  and  such 
facts  being  shown  by  a  complaint  to  recover  for  an  injury  to  the  teamster, 
an  averment  that  the  injured  servant  *^had  no  connection  whatever  with 
any  of  the  employees  of  the  defendant  who  were  engaged  in  blasting  rock -' 
is  a  mere  conclusion,  and  the  facts  will  control.  Bogard  v,  Louisville,  £. 
&  St.  L.  R.  R.  Co.,*  100  Ind.  491. 

Baggage- master — Switchman — Co-servant. — A  baggage- master  on  a  pas- 
senger train  and  a  switch-tender  are  fellow-servants  within  the  rule  exempt- 
ing the  master  from  liability  for  an  injury  resulting  to  one  servant  from  the 
negligence  of  another  engaged  in  the  common  service.  Roberts  e.  Chicago, 
M.  &  St.  P.  R.  R.  Co.,*  Minnesota,  February  14,  1885.  See  also  Collins c.  St 
Paul  &  8.  C.  R.  R;  Co.,  30  Minn.  84;  8  Am.  &  Eng.  R  R.  Cas.  149;  Brown 
«.  Minneapolis  &  St.  L.  R.  R.  Co.,  81  Minn.  558;  15  Am.  &  Eng.  R.  R.  Ca&. 
833. 

Master  and  Servant-  Employers'  Liability  Act,  1880  (43  tt  44  Vict  c. 
42,  &•  1,  sub-s.  3) — Inquiry  resulting  to  Workman  from  having  conformed 
to  Orders  or  Directions  of  Fellow-workman. — ^The  first  section  of  Employ- 
ers^ Liability  Act,  1880,  provides  that,  where  personal  injury  is  caused  to 
a  workman  (8)  by  reason  of  the  negligence  of  any  person  in  the  service  of 
the  employer  to  whose  orders  or  directions  the  workman  at  the  time  of  the 
injury  was  bound  to  conform,  and  did  conform, — where  such  injury  resulted 
^  from  his  having  so  conformed  the  workman  or,  in  case  the  injury  results  in 
*  death,  his  legal  personal  representatives,  shall  have  the  same  right  of  com- 
pensation against  the  employer  as  if  the  workman  had  not  been  a  workman 
of  nor  in  the  service  of  the  employer  nor  engaged  in  his  work. 

The  plaintiff,  a  boy  employed  by  the  defendants,  a  railway  company,  wis 
assisting  a  carman  of  the  defendants,  under  whose  directions  he  was,  io 
unloading  from  a  van  three  large  iron  window  frames.  The  frames  were 
standing  upright  in  the  van,  secured  at  each  end  to  the  hoops  of  the  van  by 
a  string.  The  carman  untied  the  string  at  one  end  of  the  frames,  and  the 
plaintiff  untied  the  string  at  the  other  end.  The  carman  did  not  expressly 
order  the  plaintiff  to  untie  the  string,  but  the  plaintiff  stated  that  he  did  so 
without  orders  because  he  had  done  so  on  previous  occasions  and  that  the 
carman  saw  him  untie  the  string  and  made  no  objection.     The  csrman  then 
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removed  one  of  the  frames  without  retying  the  two  remaining  frames,  leav- 
ing them  standing  unsecured.  They  directly  afterwards  fell  on  the  plaintiff, 
causing  him  injuries  in  respect  of  which  he  sued  the  defendants  for  compen- 
sation under  the  Employers'  Liability  Act,  1880. 

Hsldj  that  there  was  on  the  above  facts  evidence  of  an  injury  to  the  plain- 
tiff by  reason  of  the  negli^nce  of  a  fellow-workman  to  whose  orders  he  was 
bound  to  conform,  and  did  conform,  and  which  resulted  from  his  having  so 
conformed.    Milward  v.  Midland  Ry.  Co.,*  L.  R.  14  Q.  B.  Div.  68. 

Section  Hand  and  Engineer  engaged  in  Wreclcing  are  Fellow-servants. 
Injury  on  Sunday.  Company  not  Liable. — Rider,  a  section  band  employed  by 
the  Houston  &  Texas  Central  R.  R.  Co.,  left  the  section  house  on  a  hand-car 
to  go  to  a  wreck.  He  left  the  hand-car  at  Miller's  station  and  proceeded  on 
a  construction  train  to  the  wreck,  which  was  cleared  away  by  12  o'clock  on 
Sunday,  June  13,  1880,  when  Rider  with  the  other  hands  returned  to  Miller's 
on  the  construction  train,  intending  there  to  take  the  hand-car  back  home. 
The  ffat  car  on  which  Rider  was  travelling  was  placed  on  a  switch  at  Miller's. 
After  this  was  done,  the  residue  of  the  construction  train,  which  consisted  of 
a  locomotive  and  tender,  a  caboose  and  one  flat  car,  ran  back  towards  or  to 
the  main  track  in  order  to  go  to  Dallas  in  advance  of  the  mail  train,  which  was 
near  and  rapidly  approaching.  On  seeing  this,  the  engineer  on  the  construc- 
tion train,  probably  to  avoid  a  collision,  ran  his  train  back  on  the  switch, 
and  in  doing  so  the  construction  train  ran  against  the  car  on  which  the  plain- 
tiff was,  wi&  such  violence  as  to  heavily  jar  it,  whereby  plaintiff  was  thrown 
from  the  car  and  seriously  injured.  The  engineer  was  regarded  as  a  skilful 
and  competent  engineer,  but  he  gave  no  signal  before  running  his  train  on 
the  switch  the  second  time.  There  was  no  evidence  of  any  defect  in  the 
train.  The  train  had  an  efficient  crew  of  its  own,  and  Rider,  while  upon  it, 
owed  no  duty  as  to  its  management ;  but  it  was  his  duty  to  assist  in  clearing 
or  repairing  wrecks  on  his  own  section  at  all  times,  and  on  other  sections 
whenever  ordered  so  to  do,  as  he  was  in  this  case.  Held,  that  Rider  and  the 
persons  engaged  in  operating  the  train  were  fellow-servants  and  that  the 
company  was  not  liable  (citing  Dallas  v.  G.  Col.  &  S.  F.  R.  R.  Co.,  61  Tex. 
196;  8.  c,  infra). 

The  fact  that  Rider  .'^  may  not  have  been  charged  with  a  duty  which  ren- 
dered it  incumbent  on  him  actually  to  assist  in  the  management  of  the  train 
does  not  affect  the  question,"  said  the  court.  **  All  the  parties  were  serving  the 
same  master,  working  under  the  same  control,  derived  their  authority  and 
compensation  from  the  same  common  source,  .and  were  engaged  in  the  same 
general  business,  though  it  may  have  been  in  different  grades  or  departments 
of  the  same  common  service.  This  made  them  fellow-servants,  and  the  court, 
in  a  general  way,  so  charged." 

Bddy  also,  that  there  was  no  evidence  that  Rider  was  engaged  in  his  own 
private  business  at  the  time  of  the  injury,  and  the  court  should  not  have 
charged  that  if  Rider  was  so  engaged  when  injured  the  company  was  liable. 

^Id,  further,  that  the  fact  that  the  work  and  injury  were  on  Sunday  did 
not  change  the  relation  of  the  employees  as  fellow-servants.  Houston,  etc., 
R.  B.  Co.  V.  Rider,*  62  Tex.  267. 
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V. 

Hasbis. 

(Adoanee  Ccm,  Kamoi.    April  10,  1885.) 

A  section-man,  employed  by  a  railway  company  to  repair  its  roadbed  and 
to  take  up  old  rails  out  of  its  track  and  put  in  new  ones,  who  is  injured,  with- 
out'his  fault,  by  the  negligence  of  his  co-employees  in  permitting  an  iron  rail, 
intended  to  be  placed  on  the  track,  to  fall  upon  him  while  he  is  assisting  in 
removing  the  rail  from  a  push  car  on  the  track,  is  within  the  terms  of  section 
1,  c.  94,  Seas.  Laws  1874  (section  4914,  c.  84,  Comp.  Laws  1879)  of  Kansas. 

Errob  from  Leavenworth  connty. 

Action  by  Harris  against  the  Union  Pacific  R.  R.  Co.  to  recover 
for  a  personal  injury,  brought  July  29,  1883.  The  petition, 
omitting  court  and  title,  was  as  follows: 

"  The  plaintiflE,  a  citizen  of  Kansas,  complains  of  the  defendant, 
and  avers  that  the  defendant  is  a  corporation,  existing  nnder  and 
by  virtue  of  law,  and  plaintifiE  avers  that  the  said  Union  Pacific 
R.  R.  Co.,  Kansas  Division,  owns  and  operates  a  railway,  cars, 
locomotives,  and  engines  over  its  road,  thi-ough  the  county  of 
Leavenworth,  State  of  Kansas,  and  is  doing  business  in  said  coantj 
and  State ;  tliat  on  and  before  the  thirtieth  day  of  March,  a.d. 
1883,  the  plaintiff  was  in  the  employ  of  the  defendant,  and  abont 
its  business,  in  repairing  the  said  i*ailway  track  of  said  defendant, 
at  or  near  Fall  Leaf,  in  said  county  of  Leavenworth,  and  in  Kiid 
State  of  Kansas ;  that  on  said  thirtieth  day  of  March,  a.d.  1S83, 
the  said  defendant  had  in  its  employ,  in  and  about  said  bnsiness, 
at  said  place,  some  five  or  six  men  besides  the  said  plaintiff, 
engaged  in  the  said  common  employment  of  fixing  and  repairing 
the  railway  track  of  defendant  at  such  point,  on  said  day ;  that 
part  of  the  work  which  said  plaintiff  and  his  co-employees  were 
engaged  in  at  said  point,  on  said  day,  was  in  removing  rails,  replac- 
ing rails  on  and  along  the  ties  upon  the  roadbed  of  defendant  at 
such  place,  and  in  loading  and  unloading  heavy  iron  rails  to  be 
replaced  along  the  ties  upon  said  track ;  that  while  en^ged  in  snob 
business,  and  without  fault  upon  his  part,  and  thix)ugh  then^hgence 
and  mismagement  of  the  defendant,  its  agents,  servants,  and  his 
co-employees,  a  heavy  iron  rail  was  carelessly  and  negligently 
unloaded,  and  thrown  down,  and  by  means  thereof  the  right  foot 
of  the  plaintiff  was  greatly  injured,  and  his  toes  crashed  and  toni 
off,  and  the  plaintiff  lerked  down,  and  twisted  so  that  he  was  unable 
to  work  ;  by  reason  tliereof  he  has  become  permanently  injured  and 
disfigured  for  life ;  that  he  was  thrown  out  of  employment,  and  is 
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€till  unable  to  work ;  that  he  has  Buffered  great  pain  of  body  and 
mind,  and  has  been  put  to  great  expense  in  and  about  trying  to  be 
liealed  and  cared  of  such  great  injury,  all  to  his  damage  in  the  sum 
of  five  thousand  dollars.  vVherefore,  plaintiff  prays  and  demands 
judgment  against  the  said  defendant,  for  and  on  account  of  the 
injuries  so  received  by  him,  as  aforesaid,  in  the  sum  of  five  thou- 
sand dollara  and  costs  of  suit." 

On  August  20,  1883,  the  railway  company  filed  its  petition  for 
removal  of  the  action  to  the  circuit  court  of  the  United  States  for 
the  district  of  Kansas.  On  September  13,  1883,  the  district  court 
held  the  bond  for  removal  sufficient  in  form  and  amount,  and  the 
sureties  thereto  were  approved,  but  refused  to  make  an  order  of 
removal.  Trial  had  at  the  September  term  for  1883  before  the 
court  with  a  jury.  The  jury  found  for  plaintiff,  and  assessed 
his  damages  at  the  sum  of  $2500.  The  following  questions  of  fact 
were  submitted  to  the  jury  on  request  of  plaintiff,  and  the  jury 
returned  in  writing  their  answera  as  follows : 

"  Question  1.  Did  the  plaintiff's  co-employees  negligently  permit 
the  iron  rail  to  fall,  by  means  whereof  the  plaintiff  was  injured? 
A.nswer.  Yes.  Q.  2.  Was  the  plaintiff  guilty  of  any  negligence 
contributing  to  his  injury  ?    A,  No." 

And  to  the  following  questions  of  fact  submitted  to  the  jury  on 
request  of  defendant,  the  jury  return  answer  in  writing  as  follows, 
to  wit : 

**  Qi^esUon  1.  Was  the  injury  to  plaintiff,  by  him  complained 
of,  caused  solely  by  the  act  of  his  co-employees  Crothers  and  Wetzel 
in  removing  a  rail  from  a  push  car  to  the  ground  ?  Answer.  Yes. 
O,  2.  Were  Qot  the  plaintiff  and  his  co-employees,  at  the  time  of 
tne  accident  and  injury  sustained  by  him,  section-men  upon  the  rail- 
road of  the  defendant,  in  the  service  of  the  defendant ;  and  was  it 
not  their  duty  to  repair  the  track ;  and,  in  keeping  the  track  in 
i-epair,  was  it  not  part  of  their  duty  to  take  old  rails  out  of  the 
track  and  put  in  new  ones  ?  A.  Yes.  Q.  3.  Were  not  the  plain- 
tiflE  and  his  co-employees  engaged  in  the  service  necessary  to 
accomplish  the  taking  out  old  i*aiis  and  puttingin  new  at  the  time 
he  was  injured?  A.  Yes.  C.  4.  Were  not  Mateman,  Crothers, 
and  Wetzel  co-employees  of  the  plaintiff  at  the  time  of  the  injury 
and  in  handling  the  rail  in  question,  and  were  they  not  all  engaged 
in  the  same  labor?  A,  Yes.  Q.  5.  Was  not  the  accident  and 
injury  to  plaintiff  caused  solely  by  Crothers  and  Wetzel  letting  their 
ond  of  the  rail  fall  before  word  was  given  to  heave  the  rail  ?  A. 
Yes.  Q.  6.  In  handling  rails  as  the  one  in  question  was  handled, 
was  it  the  practice  for  all  parties  to  hold  onto  the.i*ail  till  one  of 
the  parties  should  give  the  word  to  heave  the  rail?  A,  Yes.  Q, 
7.  l5id  not  the  rail  leave  the  hold  of  Crothers  and  Wetzel  before 
any  word  was  given  to  heave  the  rail  ?  A.  Yes.  Q.  8.  Do  the 
jury  find  from  tne  evidence  whether  Crothers  and  Wetzel  purposely 
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heaved  or  let  go  the  rail,  or  whether  it  fell  from  their  hands 
accidentally;  and  if  they  did  so,  state  which?  JL.  Neither  pur- 
posely nor  accidentally.  Q.  9.  Does  the  evidence  show  that  it  was 
any  part  of  the  duty  of  plaintifE  to  ride  upon  the  cars  of  defendant! 

.o.*   JNO* 

On  September  18, 1883,  the  railway  company  filed  its  motion 
asking  the  court  to  render  judgment  in  its  favor  upon  the  special 
questions  and  answers  returned  by  the  jury,  notwithstanding  the 
general  verdict.  On  October  6,  1883,  the  court  overruled  this 
motion,  and  rendered  judgment,  in  accordance  with  the  general 
verdict,  for  the  sum  of  $2500,  together  with  all  costs.  The  railway 
company  excepted,  and  brings  the  case  here. 

e/.  P,  Usher  and  Charles  Monroe  for  plaintiff  in  error. 

JLticien  Baker  for  defendant  in  error. 

HoETON,  0.  J. — The  petition  in  this  case  alleged  that  the  plain- 
tiff at  the  time  of  the  injury  complained  of  was  in  the. employ  of 
factm.  the  railway  company,  and  about  its  business,  in  repair- 

ing its  track  in  Leavenworth  county,  in  this  State.  The  special  find- 
ings also  show  that  the  plaintiff  and  his  co-employees  were  section- 
men,  engaged  at  work  upon  the  railway  of  defendant,  as  alleged  in  the 
petition  ;  that  it  was  their  duty,  in  repairing  the  track,  to  take  the 
old  rails  out  of  the  track  and  put  in  new  ones;  that  the  plaintiff  was 
injured  by  the  negligence  of  liis  co-employees  in  removing  an  iron 
rail  from  a  push  car  to  the  ground ;  that  his  co-employees  negli- 
gently permitted  the  rail  to  fall  upon  his  right  foot ;  that,  in  hand- 
Bug  the  rails  for  the  purpose  of  repairing  the  track,  it  was  the 
practice  for  ^11  parties  handling  the  same  to  hold  onto  the  rail  un- 
til one  of  the  parties  gave  the  word  to  throw  the  rail ;  that  the  rail 
left  the  hold  of  two  of  the  employees  handling  the  same  with  the 
plaintiff  before  any  word  was  given  to  throw  the  same. 

To  the  following  question,  "  Does  the  evidence  show  that  it  was 
any  part  of  the  duty  of  plaintiff  to  ride  upon  the  cars  of  defend- 
STiiTUTORT  AND  aut  ?"  tuc  juiy,  in  their  special  findings  of  fact, 
^S**^  To^'IJ  answered,  "  jNo."    At  the  common  law  it  is  well  settled 
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sERVAKTs.  that  the  railway  company  would  not  be  liable  to  the 
plaintiff  for  the  damages  sustained  by  him  under  the  findings  of 
lact.  The  rule  of  the  common  law,  however,  has  been  changed  in 
this  State  by  the  statute  of  1874,  §  1,  c.  94.     This  statute  reads: 

"Every  railroad  company  shall  be  liable  for  all  damages  sustained 
by  any  person,  including  employees  of  the  company,  in  consequence 
of  any  neglect  of  the  agents,  or  by  any  mismanagement  of  the 
engineers  or  otjier  employees  of  the  corporation,  to  any  person  sus- 
taining such  damage. 

The  question,  therefore,  arises  whether  under  the  statute  of  1674 
the  plaintiff  was  entitled  to  recover  for  the  personal  injuries  inflicted 
upon  him  through  the  negligence  of  his  co-employees.    The  con- 
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tention  on  the  part  of  the  railway  company  is  that  the  employee,  in 
order  to  recover  under  the  statute,  must  have  received  his  injury 
through  the  negligence  of  a  co-employee  while  they,  or  either  of 
them,  were  in  tlie  use  and  operation  of  the  railway ;  and  it  is  the 
further  contention  that  the  findings  in  this  case  do  not  establish 
that  either  the  injured  employee  or  the  negligent  ones  were  engaged 
in  the  use  and  operation  of  the  railway.  As  conclusive,  counsel 
cites  Smith  v.  Railway  Co.,  59  Iowa,  73  ;  Malone  ^'Railway  Co.,  61 
Iowa,  326 ;  s.  c,  11  Am.  &  Eng.  E.  R.  Cas.  165.  This  State 
adopted  the  statute  of  1862  of  Iowa.  The  statute  of  that  State, 
however,  was  changed  in  1872  so  as  to  allow  employes  of  railway 
companies  to  recover  against  the  companies  for  injuries  received 
from  the  negligence  of  co-employees  only  "  when  such  wilful 
wrongs  are  in  any  manner  connected  with  the  use  and  operation 
of  the  railroad  so  owned  and  operated,  or  on  or  about  which  they 
shall  be  employed."  The  Code  of  Iowa  for  1873,  now  in  force, 
slightly  changed  the  statute  of  1872,  but  embraces  the  words 
*'  when  such  wrongs  are  in  any  manner  connected  with  the  use  and 
operation  of  any  railway."  Code  Iowa  1873,  §  1307,  p.  239.  The 
decisions  of  the  supreme  court  of  Iowa  construing  the  statute  of 
1872  and  1873  are  therefore  not  strictly  applicable  to  tlie  case  at 
bar.  This  is  clearly  apparent  from  a  comparison  of  the  statutes  of 
Iowa  of  1862  with  the  statutes  of  1872  and  1873,  and  also  from  a 
late  decision  of  the  supreme  court  of  that  Stare. 

In  Molone  v.  Railway  Co.,  17  Am.  &  Eng.  R.  R.  Cas.  644,  Mr. 
Justice  Reed,  after  referring  to  the  Iowa  statute  of  1862,  speaking 
for  the  court,  said : 

^^  But  the  subsequent  legislation  has  established  a  new  rule  as  to 
the  class  of  acts  for  which  the  companies  are  liable,  so  that  to  entitle 
an  employee  now  to  recover  against  the  company  for  injuries  which 
he  has  sustained  in  consequence  of  the  negligence,  mismanage- 
ment, or  wilfulness  of  a  co-employee,  he  must  show,  first,  that  lie 
belonged  to  the  class  of  employees  to  whom  the  statute  affords  a 
remedy ;  and,  second,  that  the  act  which  occasioned  the  injury  was 
of  the  class  of  acts  for  which  a  remedy  is  given."  19  Ileporter 
(Feb.  25, 1885),  238 ;  s.  c,  21  N.  W.  Rep.  756. 

While  the  statute  of  1862  of  Iowa  was  in  force,  the  supreme 
court  of  that  State  decided  that,  as  the  statute  applied  to  all  rail- 
road corporations  then  in  existence,  or  which  might  hereafter 
exist,  therefore,  the  law  was  general,  and  of  uniform  operation 
throughout  the  State.  McAunich  v.  Railroad  Co.,  20  Iowa,  338, 
The  limitation  placed  upon  the  statute  bv  that  decision  was  as  fol- 
lows :  ^^  If  there  is  an  employer  and  employee,  but  no  business  of  a 
railroad  company  to  be  engaged  in,  then  the  case  is  not  within  the 
act"  Railway  Co.  v.  Haley,  25  Kan.  35.  With  this  construction 
and  limitation  of  the  statute  we  fully  concur. 

We  are,  however,  referred  to  Deppo  v.  Railway  Co.,  36  Iowa, 
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52,  as  limiting  the  statute  of  1862  to  employees  engaged  in  the  biiei- 
ness  of  operating  a  railway.  In  that  case  the  empfoyee  was  injured 
by  the  falling  o?  an  impending  bank  while  shoyelUng  dirt  The 
employee  was  held  to  be  within  the  protection  of  the  statute,  yet  he 
was  not  injured  while  riding  on  a  passenger  train,  freight  train,  or 
hand-car,  or  while  moving  the  same,  by  the  negligence  of  a  co- 
employee  operating  or  moving  such  car ;  nor  did  he  receive  his 
injury  "  through  the  negligence  of  a  co-employee  while  they,  or 
either  of  them,  were  in  the  actual  operation  of  the  cars  or  trains  of 
the  railway."  It  is  true  that  the  connection  of  the  injured  employee 
with  the  dirt  train  was  stated  as  the  ground  for  the  affirmance  of 
the  judgment,  but  beyond  the  conclusion  that  the  employee  in  that 
case  was  within  the  terms  of  the  statute,  much  of  the  language  of 
the  opinion  seems  to  be  obiter^  therefore  not  authority ;  other  por- 
tions evidently  are  based  upon  provisions  in  the  Iowa  constitution 
not  embraced  in  the  constitution  of  this  State.  See,  also,  Ditberaer 
V.  Railway  Co.,  47  Wis.  138,  where  a  section  liand  employed  by  the 
railway  company  was  held  to  be  entitled  to  recover  for  personal 
injuries,  under  the  statute  of  that  State  making  railway  companies 
liable  for  injuries  to  employees  from  the  negligence  of  co-employees. 

In  the  case  before  us,  at  the  time  of  the  injury  complained  of, 
plaintiff  below  was  in  the  eiiiploy  of  the  railway  company,  and  was 
actually  engaged  in  the  business  of  the  company  upon  its  roadbed 
and  track  in  tne  work  of  replacing  old  rails  of  the  track  with  new 
ones,  and,  while  assisting  in  removing  a  rail  from  a  push  car  upon 
the  track,  he  was  injured,  without  fault  on  his  part,  by  the  negli- 
gence of  his  co-employees.  With  our  construction  of  the  statute, 
there  is  nothing  in  the  petition  or  findings  of  fact  to  prevent  his 
recovery. 

Finally,  our  attention  is  called  to  the  finding  of  the  jury  that  the 
iron  rail  which  fell  upon  the  plaintiff  was  not  thrown  purposely  or 
accidentally,  and,  therefore,  it  is  insisted,  there  was  no  culpable  neg- 
ligence upon  the  part  of  the  co-employees.  The  findings  show  that 
tlie  dropping  of  the  rail  by  the  co-employees  was  not  done  intention- 
ally or  by  mere  accident.  It  follows,  therefore,  under  the  general 
verdict,  that  tlie  co-employees  were  guilty  of  negligence  in  letting 
the  rail  fall. 

The  ruling  of  the  district  court,  in  refusing  to  order  a  removal 
of  the  case  to  the  Federal  court,  was  properly  denied.  Railway  Co. 
V.  Dyche,  31  Kan.  120 ;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  272. 

The  judgment  of  the  district  court  will  be  affirmed. 

Track-repairer  injured  by  Iron  Rail  failing  upon  his  Fingen — Shackelford 
was  in  the  employmeDt  of  the  railway  company  as  a  laborer  upon  aconatruc- 
tion  train.  At  the  time  the  injury  was  received,  for  which  he  sued,  he  was 
specially  engaged  in  moying  heavy  iron  rails  from  one  flat  car  to  another. 
While  he  and  his  co-laborers  had  a  bar  of  iron  in  their  hands,  and  were  in 
the  act  of  shifting  it  from  one  car  to  another,  the  train  was  put  in  moUon 
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without  warning  of  any  kind.  This  caused  the  men  to  drop  the  iron,  which, 
roiling  over  and  catching  the  thumb  of  plaintiffs  right  hand,  crushed  it. 
The  answer  denied  that  the  injury  was  the  result  of  the  defendant's  negli- 
gence. A  jury  trial  resulted  in  a  verdict  of  (1250  damages  for  the  plaintiff. 
Held,  that  the  injury  was  caused  by  the  negligence  of  fellow-servants  and  the 
company  was  not  liable.  St.  Louis,  I.  M.  &  S.  R.  R.  Co.  v,  Shackelford, 
*4i2  Ark.  417.  See  also  Cooley  on  Torts,  542,  and  cases  cited ;  Wood  on  Master 
and  Servant,  sec.  428;  Bartonhill  Coal  Co.  t^.  Ried,  8  Macq.  266;  Farwelli). 
B.  &  W.  R.  R.  Corp.,  4  Met.  49. 

In  the  case  last  cited,  a  locomotive  engineer  was  injured  through  the  care- 
lessness of  a  switchman. 

In  Hodgkins  v.  Eastern  K.  R.  Co.,  119  Mass.  419,  abrakeman  sustained  in- 
jury by  reason  of  the  making-up  of  the  train  of  cars  with  platforms  of  un- 
equal height  by  the  ordinary  servants  of  the  company. 

In  Rohback  t^.  Pacific  R.  R.  Co.,  43  Mo.  187,  a  trackman  was  injured  through 
the  carelessness  of  an  engineer  in  backing  a  train  of  cars,  without  ringing 
the  bell  or  sounding  the  whistle,  on  to  the  plaintiff,  who  was  at  work  with 
his  face  from  the  train.  And  in  all  these  cases  it  was  decided  that  the 
master  could  not  be  held  to  respond  in  damages,  the  difference  in  the  grade 
of  the  servants  being  of  no  consequence,  so  long  as  both  serve  and  are  paid 
by  the  same  master,  work  under  the  same  control,  and  are  engaged  in  the 
same  general  business. 


TOULL 
V, 

Sioux  City  Am)  Pacific  E.  E.  Co. 

(Advanced  C<ue^  Iowa,     June  5,  1885.) 

The  mere  fact  that  a  brakeman  injured  was  a  minor,  will  not  entitle  him  to 
recoTer  for  such  injury,  if  he  was  physically  able  to  perform  the  duties  he 
waa  employed  to  do,  and,  in  the  absence  of  evidence  to  the  contrary,  it  will 
be  presumed  that  he  was  of  ordinary  intelligence. 

The  plaintiff,  a  brakeman  in  the  employ  of  a  railroad  company,  was,  in 
pursuance  of  his  duties,  standing  on  top  of  certain  freight  cars  while  a  flying 
switch  was  being  made.  Sometimes  the  brakeman  uncoupling  the  cars  gave 
the  signal  to  the  engineer  to  go  ahead  when  the  uncoupling  was  effected, 
and  sometimes  the  brakeman  was  in  the  position  of  plaintiff.  In  the  present 
case,  the  former  gave  the  signal  and  the  plaintiff  was  knocked  off  the  train 
by  the  sudden  start  and  injured. 

Hddj  that  he  was  not  entitled  to  damages. 

It  was  immaterial  in  the  above  case  that  a  rule  of  the  company  required  its 
servants  to  exercise  care  when  making  flying  switches,  ana  to  avoid  them 
even  if  it  increased  the  work. 

Appeal  from  Cherokee  circuit  court. 

The  petition  states  that  the  "  plaintiff  was  employed  by  the  de- 
fendant as  a  brakeman,  ...  he  being  a  minor,  yoang  and  inex- 
perienced in  the  dangera  incident  to  the  operation  of  railroad 
trains,  and  being  only  17  years  of  age,"  and  wnile  in  such  employ- 
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ment  as  brakeman  on  a  freight  train  lie  was  ordered  by  tbe  con- 
ductor, .  .  .  whose  orders  defendant  required  him  to  obeV, 
^^  to  assist  in  making  a  flying  ^switch  and  to  watch  the  uncoupling 
of  the  cars  while  he  was  on  the  top  of  the  train,  and  to  stand  on 
the  rear  end  of  the  car,  the  last  one  f orwai'd  of  the  cars  to  be  cut 
ofiE  and  uncoupled,  and  signal  the  engineer  when  the  car  on  which 
he  stood  was  uncoupled  from  the  ones  in  the  rear.  While  so 
standing  another  employee,  knowing  the  danger  of  theplaintifi, 
signaled  the  engineer,  or  the  engineer,  on  his  own  motion,  suddenly 
gave  the  engine  steam,  and  jerked  the  train  (without  waiting  for 
the  signal  of  the  plaintiff,  or  giving  him  time  or  opportunity  to 
secure  or  protect  himself)  with  great  force  and  violence,  so  that  tbe 
plaintiff  was  thrown  from  tlie  cai*"  and  injured.  .  .  .  And  plain- 
tiff further  "alleges  that  the  conductor  was  grossly  negligent 
in  ordering  said  running  switch  in  violation  of  tlie  rules  of  the 
defendant;  that  the  defendant,  by  its  engineer  and  other  brake- 
man,  was  negligent  in  not  receiving  the  signal  from  him,  and  in 
the  other  brakeman  giving  the  signal  wlien  the  plaintiff  was  in 
danger,  and  in  putting  on  an  unnecessary  amount  of  steam  and 
switching  the  train,  all  of  which  was  negligence ;  that  defendant 
was  negligent  in  placing  the  plaintiff  in  so  dangerous  a  position, 
and  in  employing  Iiim,  in  view  of  his  age."  At  the  conclusion  of 
the  plaintiff's  evidence  the  court,  on  motion,  directed  the  jury  to 
And  for  the  defendant,  which  was  done,  and  plaintiff  appeals. 

£r(ywn  c&  Carruni  for  appellants. 

Joy^  Wright  db  Mvdson  for  appellees. 

Seevers,  J. — 1.  When  the  motion  was  filed  asking  the  court  to 
ADiossioK.  direct  the  jury  to  find  for  the  defendant,  the  plaintiff 
asked  that  the  defendant  be  required  by  the  court  to  admit  of 
record  all  the  facts  that  the  evidence  tended  to  prove.  This  was 
denied  by  the  court,  and  it  is  said  that  in  so  doing  the  court  erred 
to  the  prejudice  of  the  plaintiff.  This  question  was  considered 
and  determined  in  Stone  v,  Chicago  A  N.  W.  R.  R.  Co.,  47  Iowa,  90. 
See,  also,  Starry  v.  Dubuque  &  S.  W.  R.  R.  Co.,  51  Iowa,  422 ;  Both- 
well  V.  Chicago,  M.  &  St.  P.  R.  R.  Co.,  59  Iowa,  192  ;  s.  c,  7  Am. 
&  Eng.  R.  R.  Cas.  570 ;  Gilman  v,  Sioux  City  &  P.  R.  R.  Co.,  62 
Iowa,  299  ;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  538. 

2.  It  is  not  claimed  by  counsel  in  argument  tliat  there  is  any 
evidence  tending  to  show  that  the  engineer  or  conductor  was  in 
any  respect  negligent.  But  it  is  insisted  that  the  defendant  was 
negligent  in  employing  the  plaintiff,  and  requiring  him  to  perform 
(because  of  liis  age  and  inexperience)  tlie  duty  in  performance  of 
which  he  was  injured.  There  is  no  evidence  tending  to  show  that 
IHJURT  TO  defendant  had  knowledge  of  the  plaintiff's  age,  nor  is 
'"^^■*  there  any  evidence  which  tends  to  show  that  because  of 

his  appearance  tlie  defendant  was  put  on  inquiry  as  to  his  age.    He 
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was  17  yeare  and  2  months  old  at  the  time  of  his  employment,  and 
he  was  injured  7  months  thereafter.  For  aught  that  appears  the 
plaintiff  had  the  stature  and  appearance  of  an  adult.  It  this  was 
not  so,  we  think  the  plaintiff  should  have  established  such  fact. 

The  mere  fact  that  the  plaintiff  was  a  minor  will  not  authorize 
him  to  recofer  if  he  was  competent  and  physically  able  to  perform 
the  duties  he  was  employed  to  do.  Curran  v.  Merchants'  Manufg 
Co.,  130  Mass.  374 ;  Houston  &  G.  N.  R.  R.  Co.  v.  Miller,  51  Tex. 
270.  If  the  plaintiff  had  been  of  such  tender  years  as  to  be  unable, 
because  of  immature  judgment  or  bodily  strength,  to  perform  the 
duties  incumbent  on  him  by  reason  of  his  employment,  or  was 
wholly  inexperienced  in  the  business  in  which  he  was  engaged, 
then  it  may  be  the  defendant  should  be  deemed  negligent  in  plac- 
ing him  in  a  dangerous  position.  Combs  t;.  New  Bedford  Cordage 
Co.,  102  Mass.  574.  There  is  no  evidence  which  tends  to  show 
that  the  plaintiff  was  inexperienced  in  the  duties  of  brakeman  at 
the  time  he  was  injured.  He  does  not  so  claim  in  his  testimony  ; 
on  the  contrary,  it  clearly  appears  that  he  had  the  requisite  expe- 
rience. The  defendant  cannot,  therefore,  be  regarded  as  negligent 
because  it  employed  the  plaintiff  as  a  brakeman  and  required  liim 
to  perform  the  usual  duties  with  which  he  was  charged  by  reason 
of  such  employment.  It  must  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  plaintiff  w*as  a  peraon  of  average 
intelligence  ;  and  he  does  not  claim  he  was  required  to  do  work  he 
did  not  comprehend,  or  that  he  was  not  aware  of  all  the  ordinary 
dangers  incident  thereto.  The  foregoing  views  are  in  accord  with 
and  supported  by  McGinnis  v.  Canada  Southera  Bridge  Co.,  49 
Mich.  466 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  135. 

3.  Was  the  defendant  or  its  employees  negligent  in  the  way  the 
flying  switch  was  made  ?  In  the  discussion  of  this  question  we  de- 
sire again  to  say  that  it  is  not  claimed  that  the  engineer  was  negli- 
gent in  increasing  the  speed  of  the  train  at  the  time  nbouobkcb  a 
and  in  the  manner  he  did.  It  will  be  conceded  that  JwreS.  "'""*' 
the  conductor  required  the  plaintiff  to  assist  in  making  the  flying 
switch,  and  that  he  was  requii'ed  to  obey  such  order.  But  the  con- 
dactor  did  not  require,  nor  did  the  plaintiff  assume,  any  unusual 
place  or  undertake  to  perform  any  extraordinary  duty.  There 
were  three  brakemen  on  the  train,  the  plaintiff  being  designated  . 
as  the  middle  brakeman.  As  the  train  moved  towards  the  switch 
the  plaintiff  walked  along  with  the  conductor  until  the  third  car 
of  the  train  reached  him,  and  then  he  got  on  such  car.  He  ran 
and  walked  on  top  of  the  cars  until  he  reached  the  end  of  the  car 
next  the  one  to  be  cut  off,  and  it  was  from  this  car  he  fell.  While 
the  plaintiff  was  passing  along  the  top  of  the  cara,  and  about  the 
time,  or  just  prior  to  the  time,  ne  reached  the  end  of  the  car,  the 
rear  brakeman  pulled  the  pin  and  signaled  the  en^^neer  to  go  ahead. 
TIius  far  there  was  no  negligence  in  any  one,  nnless  the  brakeman 
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who  pulled  the  pin  was  required  to  give  the  signal  to  the  plaintiff 
so  that  he  could  communicate  it  to  the  engineer,  and  as  he  tbns 
would  obtain  knowledge  of  the  movements  of  the  train,  he  could 
protect  himself  from  toe  ordinary  and  usual  "  jerk  "  which  always 
follows  the  taking  up  of  the  '' slack." 

The  evidence,  without  contradiction,  shows  that  sometimes  the 
signal  was  given  to  the  engineer  by  the  brakeman  who  pulled  the 
pin.  and  at  others  it  was  given  to  a  brakeman  on  the  cars,  and  by 
him  communicated  to  the  engineer.  Tliere  is  no  evidence  whidi 
tends  to  show  negligence  on  the  part  of  the  brakeman  who  pulled 
the  pin.  The  plaintiflE  knew  when  he  got  on  the  train  that  the 
signal  might  be  given  to  him,  or  direct  to  the  engineer.  The 
plaintiff  cannot,  under  the  undisputed  evidence  in  this  case,  require 
that  the  signal  should  he  given  in  any  particular  manner.  As  to 
whether  he  might  or  mignt  not  be  injured  if  it  was  given  in  auy 
particular  manner,  was  one  of  the  ordinaiy  hazards  which  the  plain- 
tiff assumed. 

4.  Counsel  claim  that  there  is  a  rule  of  the  company  which  for- 
bids flying  switches  ;  or  that  if  this  is  not  so,  then  the  company 
was  negligent  in  not  having  such  a  rule  and  enforcing  it.  The 
rule  is  as  follows :  "  (45)  Jblyina  Switches, — Coach  switching 
RuLKASTOFLT-  couductors  must  see  that  brakemen,  with  eood  and 

INO        SWITCHES  /»     .  ^    t  1  •  ^    Al 

KOTPBOHiBiTivK  suiiicient  braKCs,  are  on  any  moving  cars ;  and  they  are 
cautioned  as  to  making  flying  switches  (switch  rope  being  fur- 
nished). Avoid  such  switching,  even  if  it  increases  your  work." 
This  rule  is  advisory  only,  and  imposes  caution  on  the  employees 
when  making  such  switches,  but  clearly  does  not  forbid  them. 

The  superintendent  of  the  defendant  had  personal  knowledge  of 
at  least  one  flying  switch  being  made,  and  made  no  objection  there- 
to. Is  a  railroad  company  guilty  of  negligence  if  it  allows  such 
switches  to  be  made  ?  It  is  unnecessary  to  determine  this  question ; 
but  see  Jeffrey  v.  Keokuk  &  D.  M.  R.  R.  Co.,  51  Iowa,  439.  No 
adjudicated  case  has  been  brought  to  our  attention  which  so  holds. 
But  be  this  as  it  may,  such  switches  were  frequently  made  by  the 
employees  on  defendant's  road,  and  the  plaintiff  participated  and 
aided  therein  without  objection ;  and  on  tnis  occasion  he  made  no 
objection  whatever  to  their  performance  of  the  duty  incumbent  on 
him.  The  defendant  cannot  be  held  liable  for  an  accident  which 
occurred  under  such  circumstances.  Kroy  v.  Chicago,  R.  I.  &  P. 
R.  R.  Co.,  32  Iowa,  361 ;  Way  v.  Illinois  Cent.  R.  R.  Co.,  40  Iowa, 
343 ;  Lake  Shore  &  Mich.  8.  R.  R.  Co.  v.  Knittal,  33  Ohio  St 
468  ;  Ladd  v.  New  Bedford  R.  R.  Co.  119  Mass.  412. 

Affirmed. 

Peck,  C.  J.,  and  Adams,  J.,  dissenting. 

Employment  of  Minor  as  Brakeman.  Injury.  Recovery  by  Parent.^The 
fact  that  a  minor  was  employed  as  a  brakeman  by  a  railway  company  without 
the  consent  of  his  parent  will  not  of  itself  authorize  a  recovery  for  damages 
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resulting  from  injuries  inflicted  by  the  company  in  the  course  of  his  employ- 
ment. A  minor  may  make  a  contract  which  wUl  create  between  himself  and 
his  employer  the  relation  of  master  and  servant,  with  the  rights,  duties,  and 
liabilities  which  attach  to  that  relation.  Texas  and  N.  O.  R.  R.  Co.  v.  Crow- 
der,*  61  Tex.  262.  See  T.  &  P.  R.  R.  Co.  t^.  Carlton,  16  Am.  A  Eng.  R.  R. 
Cas.  350. 


Bbtant,  Adm'r, 

V. 

Burlington,  Cedab  flApros  and  Nobtheen  E.  K.  Co. 

(Advance  Case,  Iowa,     June  4,  1886.) 

When  an  employee  undertakes  any  duty  that  requires  him  to  engage  in 
''bucking  snow,"  he  assumes  the  usual  and  ordinary  hazards  of  su6h  occupa- 
tion; ana  if  the  effort  to  remove  the  snow  by  that  method  is  made  in  the 
manner  in  common  use,  he  has  no  right  to  complain  if  an  accident  occurs. 

On  examination  of  the  evidence  in  this  case,  Jield,  that  negligence  on  the 
part  of  the  company  is  not  shown,  and  that  the  court  properly  directed  the 
jury  to  find  for  defendant.  ^ 

Appeal  from  Linn  cii'cuit  court. 

The  petition  states  that  Albert  Bryant,  deceased,  was  an  em- 
ployee of  the  defendant,  and  that  the  engine  on  which  he  was  fire- 
man was  thrown  from  the  track  with  great  violence,  without  neg- 
ligence on  the  part  of  the  deceased,  whereby  he  was  instantly 
killed.  It  is  stated  that  the  accident  occurred  oecause  the  defend- 
ant was  negligent  in  failing  to  keep  the  track  free  from  snow  and 
ice ;  that  defendant,  knowing  its  track  was  so  incumbered,  ran  its 
train  at  a  high  rate  of  speed,  well  knowing  that  under  such  circnm- 
stances  they  were  liable  to  leave  the  track ;  that  the  ti*ain  on  which 
the  deceased  was  performing  the  duties  as  fireman  was-  not  pro- 
vided with  a  snow-plough,  and  that  there  were  two  engines  attached 
thereto ;  that  the  train  was  run  into  a  large  bank  of  compact  snow 
and  ice.  The  defendant  denied  that  the  accident  was  caused  by  the 
negligence  of  the  defendant,  and  it  pleaded  that  the  accident  oc- 
curred when  the  train  and  employees  were  engaged  in  "  bucking 
snow,"  which  was  one  of  the  usual  and  ordinary  hazards  the  de- 
ceased assumed  when  he  undertook  the  duties  of  fireman.  There 
was  a  trial  by  jury,  and  at  the  conclusion  of  the  plaintifPs  evidence 
the  court,  on  motion,  directed  the  jury  to  find  for  the  defendant, 
which,  being  done,  judgment  was  rendered  on  the  verdict,  and  the 
plaintifE  appeals. 

Stonemom^  Bichd  <&  Eastman  for  appellant. 

8.  K.  Tracy  andTT.  G.  Thompson  for  appellee. 

91  A.  &  £.  R.  Cas.~88 
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Seeybbs,  J. — The  evidence  tended  to  show  that  daring  two  dap 
previous  to  the  accident  there  prevailed  an  unnsnal  snow-etorm,  ac- 
companied by  a  severe  wind,  and  it  was  very  cold.  No  train  had 
FAon.  passed  over  the  road  for  24  honrs  because  of  the  cold 

weather  and  snow-drifts.  On  the  day  of  the  accident  the  train  in 
question  arrived  at  Traer  from  the  nortli.  It  was  a  passenger  train 
pulled  by  two  engines,  and  to  the  forward  engine  a  snow-plongh  was 
attached.  The  plough  was  left  at  Traer,  and  the  train,  drawn  by  two 
engines,  proceeded  south,  and  about  five  miles  from  Traer  the  ac- 
cident occurred.  The  pilot  on  the  forward  engine  had  the  spaces 
therein  filled  with  strips  of  wood.  A  gang  of  shovellers  started 
from  Traer  before  the  ti*ain,  with  orders  to  clear  the  track.  They 
arrived  at  the  place  of  the  accident  a  short  time  prior  to  the  train. 
The  track  was  in  good  condition  but  for  the  snow-drifts,  and  the 
train  was  in  all  respects  properly  equipped  except  that  there  was 
no  snow-plough,  and  it  was  drawn  by  two  engines.  Attheplaceof 
the  accident  there  was  a  snow-drift  which  possibly  was  two  feet 
deep  on  one  rail,  and  six  inches  on  the  other.  It  w^s  packed  so 
hard  by  the  force  of  the  wind  that  it  bore  the  weight  of  a  man. 
Intermingled  with  it  were  dirt  and  gravel.  The  drift  could  be  seen 
by  the  employees  on  the  train  as  they  approached  it  for  a  mile  at 
least.  The  train  was  run  into  the  drift  at  a  faster  speed  than  trains 
were  ordinarily  run  on  the  road,  but  there  is  no  evidence  tending 
to  show  that  such  rate  of  speed  was  greater  than  ordinarily  when 
"  bucking  snow."  Both  engines  left  the  track  because  the  snow 
was  so  compact  that  probably  the  forward  one  "  lifted ;"  that  is, 
was  raised  above  the  track  by  the  snow.  There  can  be  no  doubt 
under  the  evidence  that  the  engines  left  the  track  because  of  the 
snow,  and  any  other  finding  should  have  been  promptly  set  aside 
because  unsupported  by  the  evidence.  Such  being  the  material, 
and  we  may  say  undisputed,  facts,  did  the  court  err  in  directing  the 
jury  t.0  fina  for  the  defendant ;  or  in  other  words,  is  there  any  evi- 
dence of  negligence  ? 

1.  In  this  latitude  storms  of  more  or  less  severity  like  the  one  in 
compS^wotiI  question  frequently  occur.  It  is  a  duty  railroad  com- 
panies owe  to  the  public  to  remove  snow  from  the  track 
and  operate  the  road  as  soon  as  it  can  be  done,  by  ex- 
ercise of  great  diligence  and  the  use  of  all  the  means  and  appliances 
at  their  command.  The  company  has  the  undoubted  right  to  adopt 
such  methods  for  that  purpose  as  its  best  judgment  may  dictate. 
It  may  be  that  it  would  not  have  the  right  to  adopt  doubtful  ex- 
periments ;  experience  has  undoubtedly  demonstrated  in  what  man- 
ner the  required  duty  can  be  best  performed.  Such  methods,  it 
must  be  assumed,  are  known  to  the  companies  and  its  employes. 
The  latter,  therefore,  when  they  undertake  the  performance  of  any 
duty  which  requires  them  to  engage  in  "  bucking  snow,"  assume  the 
usual  and  ordinary  hazards  of  their  occupation ;  and  if  the  effort  to 
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remove  the  snow  bj  that  method  is  made  in  the  manner  in  common 
use,  they  have  no  right  to  complain  if  an  accident  occurs.  Morse 
V.  Minneapolis  ife  St.  L.  R.  R.  Co.,  80  Minn.  465 ;  s.  c,  11  Am.  & 
Eng.  R.  R.  Cas.  168 ;  Nay  lor  v.  Chicago  &  N.  W.  R  R.  Co.,  53 
Wis.  661 ;  s.  c,  5  Am.  ife  Eng.  R.  R.  Cas.  460,  and  anthorities  cited ; 
Rowland  v.  Milwaukee,  L.  S.  &  W.  R.  R.  Co.,  54  Wis.  226;  s.  c,  5 
Am.  &  Eng.  R.  R  Cas.  568. 

2-  The  material  question,  therefore,  is  whether  there  is  any  evi- 
dence of  negligence  in  this  case.  The  burden  to  establish  it  was 
on  the  plaintiff.  There  is  no  evidence  which  tends  to  show  that 
the  train  in  question  was  not  equipped  in  the  ordinary  manner.  It 
seems  to  be  assumed  by  counsel  for  the  appellant  that  it  was  negli- 
gence to  start  the  tmin  without  a  snow-plough  and  with  two  engines ; 
but  this  cannot  be  so  unless  tliis  was  an  unusual  mode,  and  there  is 
no  evidence  which  so  tends.  On  the  contrarv,  we  are  impressed 
that  the  mode  adopted  on  this  occasion  is  usual  and  ordinary  on  all 
well-conducted  roads  in  this  latitude.  The  defendant  compakt  kot 
would  notbe3ustined  m  relymg  on  shovellers  to  remove  denofproo». 
such  obstruction,  and  yet  it  did  what  it  could  in  this  direction. 
Snow  can  only  be  expeditiously  removed  by  the  use  of  trains,  and, 
as  we  can  readilv  see,  when  so  engaged  the  train  must  be  run  at 
such  speed  as  will  overcome  the  resistance  of  the  snow-drift.  There 
is  no  evidence  which  tends  to  show  that  the  speed  of  the  train  in 
question  was  greater  than  it  should  have  been  for  the  purpose  of 
accomplishing  the  passage  of  the  train.  It  is  true,  the  engineer  on 
the  forward  engine  saw  this  drift;  and,  as  there  is  no  evidence  to 
the  contrary,  it  must  be  assumed  that  he  was  a  careful  and  compe- 
tent engineer.  He  undoubtedly  knew  there  was  some  danger  m- 
curred  m  running  his  engine  and  train  into  the  drift.  This  danger 
he  shared  with  otlier  employees  ;  and  it  must  be  presumed  that  he 
would  not  have  done  so  if  he  thought  he  incurred  danger  of  bodily 
harm.  The  evidence  does  not  show  that  the  drift  in  question  was 
unusual.  There  was  not,  therefore,  anything  to  warn  the  engineer 
that  the  hazard  was  greater  than  is  ordinarily  incurred  by  train 
employees  when  engaged  in  *'  bucking  snow." 

3.  One  Wilson  was  foreman  of  the -gang  of  shovellers,  and  his 
deposition  had  been  taken  by  appellant ;  but,  as  he  was  present  in 
court,  the  defendant  objected  to  the  reading  of  the  deposition.  He 
was  thereupon  examined  orally.  After  the  plaintiff  had  closed  his 
evidence,  and  the  defendant  had  moved  the  court  to  direct  the  jury 
to  find  a  verdict  for  it,  the  plaintiff  asked  and  obtained  leave  to  file 
an  amendment  to  his  petition,  stating  that  it  was  Wilson's  duty  to 
inspect  the  track,  and  Keep  it  free  from  snow  and  ice  at  the  place 
where  the  accident  occurred,  and  that  he  had  knowledge  of  the 
snow-drift,  its  extent  and  compactness,  and  that  he  failed  and  neg- 
leqjted  to  warn  the  employees  on  the  train  that  it  was  dangerous  to 


696  BETANT  V.  BURLINGTON,  ETC.,  R.   R.  CO. 

ruu  the  train  into  it,  and  that  Wilson  knew  of  the  approach  of  the 
train  a  su£Scient  length  of  time  to  permit  liim  to  do  so. 

Counsel  for  the  plain  tiflf  stated  they  desired  to  examine  Wilson 
as  a  witness,  but  he  had  left  the  court-room,  although  they  had  re- 

3uested  him  to  remain  ;  and  thereupon  they  asked  leave  to  read  his 
eposition  in  evidence.  To  this  tlie  defendant  objected  on  tlie 
ground  that  thei^  was  a  new  issue,  and  they  desired  to  and  had  had 
110  opportunity  to  cross-examine  Wilson  as  to  such  issue.  The  ob- 
jection was  sustained,  and  this  ruling  is  undoubtedly  correct.  Wikon 
did  not  sienal  the  train,  and,  clearly,  it  was  not  his  duty  to  do  so 
unless  he  liad  examined  the  drift,  and,  as  a  reasonable  and  jndicioas 
man,  reached  the  conclusion  that  the  attempt  should  not  be  made 
to  run  through  it. 

The  record  before  us  fails  to  show  that  Wilson  had  examined  the 
drift,  nor  is  the^  evidence  which  tends  to  show  that  it  was  not  of 
the  usual  and  ordinary  character  in  every  respect.  We  therefore 
are  of  the  opinion  tliat  the  judgmeiit  of  the  circuit  court  must  be 
affirmed. 

Beck,  C.  J.,  dissenting. — 1.  The  only  questions  to  be  considered 
in  this  case  involved  the  correctness  of  the  ruling  of  the  district 
court  in  directing  the  jury  to  return  a  verdict  for  defendant.  Con- 
clusions upon  these  questions  are  decisive  of  the  case.  The  ruling 
was  based  upon  the  ground  that  the  evidence  failed  to  show  a  state 
of  facts  upon  which  the  law  would  authorize  a  recoveir  by  plaintiff. 
The  evidence  tends  to  prove  the  following  facts :  The  mtestate 
FAcm.  was  employed  in  the  capacity  of  a  fireman  upon  an  en- 

gine attached  to  a  passenger  train  upon  defendant's  road  running 
southward  from  Iowa  Falls,  on  the  eleventh  day  of  January,  1883. 
An  unusual  storm,  accompanied  by  snow,  had  prevailed  to  such  an 
extent  as  to  interrupt  the  running  of  trains  for  nearly  30  hours  prior 
to  the  accident.  The  train  was  drawn  by  two  engines,  the  one 
forward  having  attached  a  snow-plough,  until  Traer  was  reached, 
when  the  engine  with  the  snow-plough  was  detached,  and  another, 
without  a  plough,  was  attached  in  its  place.  The  train  then  pro- 
ceeded southward  about  5  o'clock  in  the  afternoon.  A  *'  gang"  of 
section-men,  under  proper  directions,  had  proceeded  in  the  morning 
southward  from  Traer,  removing  the  snow-drifts  from  the  "  cutBr 
and  other  places  where  it-was  thought  proper.  They  had  in  this 
manner  cleared  the  track  for  a  distance  not  shown,  further  than  it 
was  less  than  fiv,e  and  a  half  miles;  and  when  the  train  approached 
they  were  about  to  remove  a  drift  of  snow  near  the  crossmg  of  a 
hignway,  which  the  foreman  had  inspected  and  determined  to  r^ 
move.  The  snow  at  this  point  was  from  20  inches  to  2  feet  deep, 
mixed  with  the  earth  borne  by  the  wind,  and  was  found  to  be  so 
compact  as  to  be  of  sufficient  strength  to  support  the  men  who 
walked  upon  it,  and  they  found  it  necessary  to  bear  upon  their 
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shoveU  in  order  to  force  their  tools  into  the  finow.  The  drift  was 
in  plain  view  from  the  engine  for  the  distance  of  one  mile,  the 
track  being  straight  and  level,  and  the  foreman  of  the  section-men 
plainly  saw  the  approaching  train  the  whole  of  that  distance.  No 
signals  were  given  indicating  the  condition  of  the  track.  The  train 
approached  at  an  unusual  speed,  and  struck  the  snow-drift  at  the 
speed  of  20  or  25  miles  per  hour.  Both  engines  were  thrown  from 
tne  track.  The  forward  engine  was  turned  over  into  the  ditch  of 
the  road,  and  its  position  nearly  reversed.  The  intestate  was  upon 
this  engine,  and  was  instantly  killed. 

The  district  court  held  that  upon  these  facts  plaintiff  was  not 
entitled  to  recover.  The  grounds  of  this  ruling  are  not  disclosed 
by  the  record,  but  counsel  for  defendant  endeavor  to  support  it  by 
maintaining  the  following  positions:  ^^(1)  If  the  accident  was 
caused  by  the  snow,  then  uie  misfortune  resulted  from  one  of  the 
hazards  naturally  incident  to  decedent's  occupation.  (2)  If  it  was 
caused  by  the  absence  of  a  snow-plough,  then  ne  waived  a  recovery 
upon  that  ground,  because  he  made  no  objection  to  not  having  one 
attached.  (3)  There  is  no  evidence  whatever  in  all  the  case  to 
show  what  caused  the  accident,  and  therefore  no  negligence  is 
established  against  the  defendant.  (4)  No  legal  damage  was 
proved." 

2.  It  must  be  observed  that  the  cause  of  the  accident  was  a 
question  of  fact  for  the  determination  of  the  jury,  and  it  was  not 
competent  for  the  court  to  determine,  as  a  question  of  law,  that 
the  accident  resulted  from  one  cause  or  the  other.  If  it  should 
be  found  that  the  cause  of  the  accident  was  the  attempt  of  the 
engineer  in  charge  of  the  train  to  force  the  passage  Bncmiro 
through  the  drift  by  running  his  train  against  it  with  ^ 
sufficient  speed  to  throw  the  snow  from  the  track, 
which,  in  the  language  of  railroad  men,  is  called  ^^  bucking  snow," 
it  may,  for  the  purpose  of  the  case,  without  so  holding,  be  assumed 
that  the  intestate  assumed  the  hazard  thereof  by  entering  and  re- 
maining in  defendant's  employment.  But  it  cannot  be  claimed 
that  intestate  assumed  the  hazards  of  '^  bucking  snow,"  when,  in 
the  exercise  of  proper  care,  it  should  not  be  attempted.  Nor  can 
it  be  claimed  that  every  attempt  to  ^'  buck  snow'^  is  made  in  the 
exercise  of  proper  care.  It  cannot  be  doubted  that  attempts  to  clear 
the  track  in  that  way  may  be  made  in  a  manner  and  under  circum- 
stances which  would  amount  to  negligence,  and  render  the  party 
authorizing  and  directing  it  liable  for  injuries  resulting  therefrom. 
It  follows  that  the  question  of  defendant's  negligence  is  presented 
in  the  case,  even  if  it  be  conceded  that  the  intestate  assumed  the 
hazard  of  *^  bucking  snow."  This  question  was  not  for  the  de- 
termination of  the  court  as  a  question  of  law,  but  was  for  the  jury. 
In  this  view  of  the  case  this  district  court  erred  in  directing  a  ver- 
dict for  defendant.    Morse  v.  Minneapolis  &  St.  L.  B.  B.  Co.,  30 
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Minn.  465;  s.  c,  11  Am.  &  Eng.  K.  K.  Cas.  168 ;  and  other  cases  of 
like  effect, — ^holding  that  an  employee  upon  a  train  which  is  used 
in  "  bucking  snow"  assumes  the  hazard  of  the  work, — are  not  in 
conflict  with  the  foregoing  views.  These  decisions  contemplate 
cases  in  which  the  "  bucking"  is  done  under  proper  circumstances 
and  with  proper  care.  It  is  not  held  therein  that  "  bucking,"  under 
circumstances  showing  negligence,  tnajr  be  done  and  the  employee 
be  charged  with  all  its  risks  and  hazards. 

3.  If  it  should  be  fonnd  that  the  accident  was  caused  by  the 
absence  of  a  snow-plongh,  and  it  be  conceded  for  the  purpose  of  the 
i58UFnciBiiTAP-  ^asc,  without  so  deciding,  that  failure  to  object  to 
w'ArSSiir  running  the  train  without  a  snow-plough  would  waive 
NoncB.  |.jjg  consequence  of  defendant's  negligence,  it  should 
be  made  to  appear,  in  order  to  support  the  waiver,  that  intestate 
knew  an  attempt  would  be  made  to  ''  buck  snow,"  and  that  he  was 
expected  to  engage  in  that  service.  There  is  no  evidence  tending 
to  show  that  he  possessed  such  knowledge.  On  the  contrary,  he 
was  authorized  to  believe  that  the  track  south  of  Traer  was  clear 
of  snow.  The  facts  that  the  snow-plough  was  left  at  that  place,  and 
a  gang  of  men  was  engaged  in  clearing  the  track,  was  sufficient  to 
authorize  the  conclusion  that  snow-drifts  would  not  be  found  which 
would  require  "  bucking."  Other  grounds  for  sucli  belief  could 
be  stated.  Whether  the  facts  authorized  the  conclusion  that  intes- 
tate waived  the  negligence  of  defendant  in  not  providing  a  snow- 
plougli  south  of  Traer  was  a  matter  for  the  jury. 

4.  We  think  there  was  evidence,  tending  to  establish  the  negli- 
gence of  defendant,  which  should  have  been  submitted  to  the  jury 
upon  the  issues  in  the  case.  This  evidence  relates  to  the  speed  of 
Fact*  raowwo  the  train  when  it  approaches  the  snow-drift,  showing  a 
NBouoEMc  purpose  to  "  buck'^  it,  the  character  of  the  drift,  the 
opportunity  possessed  by  the  engineer  in  charge  of  the  train  to 
determine  whether  it  could  be  safely  "  bucked,"  the  knowledge 
which  the  foreman  of  the  section  men  had  of  the  drift,  and  his 
failure  to  signal  the  approaching  train  of  the  danger.  These,  and 
other  facts  which  need  not  be  stated,  were  proper  to  be  considered 
in  order  to  determine  the  question  of  defendant's  negligence.  It 
cannot  be  said  that  there  was  such  an  absence  of  eviaence  of  de- 
fendant's negligence  as  authorized  the  court  to  take  the  case  from 
the  jury. 

5.  It  is  lastly  insisted  that  no  damage  resulting  from  the  loss  of 
intestate's  life  was  proved.  In  the  case  of  death  produced  by  a 
wrongful  act,  the  statute  secures  a  remedy  in  favor  of  the  estate  of 
the  deceased.  Code,  §  2526.  The  wrongful  act  and  tlie  conse- 
quent death  being  shown,  the  law,  under  familiar  rules,  will,  with- 
out otlier  proof,  allow  at  least  nominal  damages ;  and  under  the 
statute  thus  cited,  '^  the  damages  are  to  be  disposed  of  as  personal 
property  belonging  to  the  estate."     The  administrator  may  i-e 
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cover  tne  damages,  and  their  appropriation  will  be  directed  by  the 
law. 

I  reach  the  conclusion  that  the  district  court  erred  in  directing 
a  verdict  for  defendant,  and  that  the  cause  ought  to  be  remanded 
for  a  new  *rial. 

KsED,  J.)  concurs  in  this  dissent. 


COOLBBOTH 


Maine  Obntbal  B.  B.  Co. 

(Advcmc^  Cctse,  Maine.    March  7,  1885.) 

When  a  servant  of  mature  age  and  common  intelligence  engages  to  serve 
a  master,  be  undertakes,  as  betw.een  himself  and  master,  to  run  all  the  ordi- 
nary and  apparent  risks  of  the  service.  This  principle  applied  in  the  case  of 
a  servant  of  a  railroad  company,  employed  to  throw  mail-bags  mto  moving 
trains,  who  was  injured  while  so  doing. 

S.  C.  Sirauty  JET.  W.  Gage  <&  F.  S.  Si/rout  and  iT.  &  E.  B. 
Clea/o€8  for  plaintiff. 
Drummond  <&  Drummond  for  defendant. 

LiBBEY,  J. — It  is  the  well-settled  law  that  a  servant  of  mature 
age  and  common  intelligence,  when  he  engages  to  serve  a  master, 
undertakes,  as  between  himself  and  master,  to  run  all  the  ordinary 
and  apparent  risks  of  the  service.  ^  This  rule  is  so  well  and  uni- 
formlj  settled  that  no  citation  of  authorities  is  needed. 

There  are  exceptions  to  this  general  rule,  but  the  facts  averred 
in  the  plaintiffs  declaration  do  not  take  the  case  out  of  it.  The 
allegations  are,  in  substance,  that  on  the  15th  day  of  October, 
1879,  he  was,  and  for  a  long  time  prior  thereto  had  been,  in  the 
employment  of  the  defendants,  ana  for  three  weeks  prior  thereto 
haa  been  stationed  at  the  transfer  station  near  Portland,  and  re- 
quired to  throw  into  the  train  of  the  defendants,  going  east  by 
said  station,  mail- bags  while  the  train  was  in  motion,  "  which  ser- 
vice, as  was  well  known  to  the  defendants  and  not  well  known  to 
the  plaintiff,  was  a  dangerous  service ;"  and  on  said  fifteenth  day 
of  October,  while  in  the  performance  of  that  service,  in  carefully 
attemptirfg  to  throw  the  mail-bags  into  the  mail-car  while  the  train 
was  in  motion  passing  said  station,  he  was  thrown  down  under  the 
train  and  was  injured. 

Here  are  no  allegations  of  any  unusual  or  extraordinary  occur- 
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renoes  on  that  occasion,  or  of  any  nnnsnal  danser  that  cansed  the 
plaintiff  to  fall,  but,  at  best  for  him,  his  fall  and  injniy  were 
caused  by  the  ordinary  and  apparent  dangers  of  the  service,  ap- 
parent to  any  man  of  ordinary  capacity  for  such  service.  True,  it 
18  alleged  that  the  service,  "  as  vras  well  known  to  the  defendants 
and  not  well  known  to  the  plaintiflf,  was  a  dangerous  service;"  but 
it  is  not  alleged  that  the  defendants  did  not  inform  the  plaintiff 
that  the  service  was  dangerous.  Such  an  allegation  is  necessary  to 
show  the  defendants  in  fault.  The  fact  cannot  be  implied  from 
the  allegation  that  the  dangers  were  not  well  known  to  the  plain- 
tiff. But  we  feel  clear  that  in  this  case  such  an  allegation  would 
not  help  the  plaintiff.  The  dangers  were  as  appai*ent  to  the  plain- 
tiff as  to  the  defendants.  If  the  plaintiff  did  not  understand  them 
when  he  commenced  the  service,  he  had  been  performing  it  for 
three  weeks,  with  all  the  dangers  apparent  every  time  he  threw 
the  bags  into  the  car,  without  protest  or  complaint;  and,  by  so  do- 
ing, must  be  held  to  have  taKen  upon  himself  the  hazard  which 
cansed  his  injury.  Shanny  v.  And.  Mills,  66  Me.  420 ;  Teaton  «. 
Boston  &  L.  K.*^R.  Co.,  135  Mass.  418 ;  s.  c,  15  Am.  &  Eng.  R  E. 
Cas.  253;  Hathaway  v.  Mich.  Cent.  K.  R.  Co.,  51  Midi.  253; 
8.  c,  12  Am.  &  En^.  R.  R.  Cas.  249 ;  Thompson  on  Neg.  976,  §  7. 

Exceptions  sustained.     Demurrer  sustained.     Declaration  bad. 

Petbbs,  C.  J.,  Walton,  Vekgin,  Emery  and  Haskell,  J  J.,  con- 
curred. 

Injury  by  Sleeping-car  Porter  throwing  off  Bundie  of  his  Soiled  Ciothti— 
Company  not  Liablei — A  different  conclusion  from  that  in  the  principal  case 
was  reached  in  Massachusetts  in  Walton  v.  New  York  Cent.  S.  C.  Co.* 
(Massachusetts^  JuneS^,  1885),  wherein  a  porter  in  a  drawing-room  car  threw 
from  the  train  a  bundle  of  soiled  clothing  belonging  to  himself  which  struck 
and  injured  the  plaintiff.  In  a  suit  against  the  car  company  to  recover  dam- 
ages, Tield,  that  as  it  did  not  appear  that  the  porter  was  acting  within  the 
scope  of  his  duty  in  throwing  such  a  bundle,  the  company  was  not  liable. 

W.  Allen,  J.,  said:  **The  ruling  and  instructions  of  the  court  were  cor- 
rect. There  was  no  evidence  that  Maxwell  was  employed  by  the  defendant 
to  take  care  of  his  own  clothing  and  personal  effects.  The  act  complained 
of  was  not  within  the  scope  of liis  employment;  and  it  is  wholly  immaterial 
that  he  was  at  the  moment  riding  in  a  car  of  the  defendant,  in  which  he  wu 
employed  by  it  for  other  purposes.^' 

Judgment  on  the  yerdict. 
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(33  MitoMmU  BepcrU,  331.) 

In  the  operation  of  a  freight  train  in  the  night,  the  train  Iwoke  aparty  and 
the  forward  part  of  the  train,  being  afterwards  stopped,  was  nm  into  by  the 
detached  rear  cars,  inclading  the  caboose,  and  the  conductor,  who  was  in 
the  caboose,  was  killed  bj  the  collision.  Evidence  considered  as  showing 
that  the  immediate  cause  of  the  breaking  apart'  of  the  train  was  the  letting 
eff  of  a  brake  on  one  of  the  Tear  cars  from  the  jar  of  the  car  in  its  motion, 
the  brake  being  so  worn  that  it  would  not  remain  wound  up  when  the  car 
was  in  motion.  The  fact  that  a  sudden  increase  of  the  speed  of  the  locomo- 
tive may  have  contributed  with  the  defective  brake  to  cause  the  train  to 
break  apart,  does  not  prevent  the  defective  brake  being  deemed  a  legal  and 
proximate  cause  of  the  result:  Considered  further,  that  the  stopping  of  the 
forward  part  of  the  train,  and  the  subsequent  collision  and  injury,  may  be 
referred  to  the  defective  brake  as  a  proximate  cause,  within  the  principle 
that  a  wrong-doer  is  responsible  for  injuries  which  might  reasonably  have 
been  anticipated  as  a  result  of  his  misconduct. 

The  us*  by  a  servant  of  defective  and  unsafe  machinery,  delivered  to  him 
for  use  by  the  master,  although  the  servant  may  have  been  guilty  of  negli- 
gence in  using  it,  does  not  relieve  the  master  from  responsibility  to  a  fellow- 
servant  injured  thereby  on  account  of  the  unsafe  condition  of  the  machinery 
furnished. 

There  is  no  legal  presumption  that  it  is  the  duty  of  the  conductor  of  a  rail- 
way freight  train  to  inspect  the  ours  and  machinery  of  his  train,  or  that  he  is 
chiu-^eable  with  negligence  for  using  unsafe  cars  if  the  defect  was  such  that 
it  might  have  been  ducovered  by  inspection. 

Appeal  by  defendant  from  an  order  of  the  district  conrt  for 
Ramsey  County,  Simons,  J.,  presiding,  refusing  a  new  trial,  after 
a  verdict  of  $5000  for  plaintiflL  The  action  was  brought,  under 
the  statute,  for  damages  for  injuries  causing  the  death  of  plaintiff's 
intestate. 

J.  D.  Springer  for  appellant. 

0  Brien^  Mler  cfe  0*Brien  for  respondent. 

Dickinson,  J. — The  decision  upon  a  former  appeal  in  this  action 
is  reported  in  30  Minn.  215.  The  fatal  injury  for  which  this  action 
was  Drought  occurred  while  the  deceased  was  in  charge,  facts. 

as  a  conductor  of  a  freight  train  of  the  defendant,  running  from 
Minneapolis  to  Albert  Lea.  The  case  before  us  fairly  presents 
these  circumstance  attending  the  accident,  and  the  probable  theory 
of  its  cause  here  suggested :  The  tr^in  consisted  of  a  locomotive 
and  a  long  train  of  freight  care,  with  a  caboose  in  the  rear.  The 
brake  upon  the  second  car  forward  of  the  caboose  was  defective ; 
the  ratchet,  which  is  used  in  connection  with  a  ratchet-wheel  to 
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bold  the  brake  wben  wound  up,  being  so  worn  tbat  the  jar  of  the 
oar,  when  in  motion,  would  detach  it  from  the  ratchet-wheel  and 
let  off  the  brake.  Durine  the  night,  while  the  train  was  nmning 
very  rapidly,  the  deceased,  who  was  in  the  caboose  engaged  in  the 
discharge  of  his  duties,  directed  a  brakeman  to  go  out  upon  the 
train  and  apply  the  brakes  to  check  its  speed.  This  brakeman  ap- 
plied the  defective  biake,  and,  after  holding  it  a  short  time,  left  it 
to  go  forward  to  apply  other  brakes.  The  motion  of  the  car  threw 
the  ratchet  out  of  its  wheel  and  let  off  the  brake.  The  tension 
upon  the  coupling  apparatus  being  thus  relieved,  this  car  collided 
with  that  in  front  ox  it,  thus  checking  its  own  speed  and  at  the 
same  time  communicating  a  new  impulse  to  the  forward  car.  At 
about  the  same  time,  the  forward  part  of  the  train,  having  paeeed 
over  an  ascending  grade  to  a  descending  grade  beyond,  started  at 
an  increased  rate  of  speed,  and  the  coupling  broke  immediately 
forward  of  the  car  to  which  the  brake  had  been  applied.  After 
the  forward  part  of  the  train  had  gone  on  for  a  considerable  dis- 
tance it  was  stopped  by  the  engineer  and  one  of  the  brakemen, 
they  having  been  informed  that  the  train  had  broken  apart,  and 
the  two  detached  cars  with  the  caboose,  running  on  with  their  own 
momentum,  collided  with  the  main  body  of  the  train  with  sach 
force  as  to  kill  the  conductor,  who  was  still  in  the  caboose,  probably 
unconscious  of  what  had  occurred. 

The  verdict  rests  alone  upon  the  alleged  negligence  in  respect  to 
the  condition  of  the  brake,  and  it  is  claimed  by  tlie  appellant  that 
this  negligence  was  not  the  proximate  cause  of  the  injury ;  tbat  the 
acts  of  the  engineer  and  braiceman  in  stopping  the  train,  which  de- 
fendant claims  to  have  been  negligence  on  their  part,  was  an  inter- 
vening and  the  proximate  cause  of  the  collision.  As  has  already  been 
intimated,  the  evidence  makes  it  at  least  probable,  and  justified  the 
jury  in  their  determination  of  the  fact,  that  the  sudden  release  of 
the  brake  was  an  immediate  and  direct  cause  of  the  breaking  of  the 
coupling.  The  starting  forward  of  the  locomotive  upon  a  down 
grade  may  have  occurred  at  the  same  instant,  and  may  have  con- 
PRoxiMATE  tributed,  with  the  collision  and  i-ecoil  consequent  upon 
nvK  BKAKE.  the  sudden  release  of  tension  upon  the  coiipling,  to 
produce  the  I'esult.  But  that  was  one  of  the  ordinary  incidents  of 
the  movement  of  the  train,  and  could  not  effect  the  liabiHty  of  the 
defendant.  According  to  the  unopposed  testimony  of  the  brake- 
man,  whose  competency  is  not  questioned,  it  may  be  considered 
that  the  coupling  would  not  have  broken  except  for  the  sudden 
release  of  the  deiective  brake.  The  breaking  apart,  seeming  to 
have  been  a  natural  result, — a  result  likely  to  occur  from  the  use 
of  the  defective  brake  in  the  ordinary  operation  of  the  ti-ain,— is 
legally  referable  to  the  defect  com  plained  of  as  its  proximate  cause, 
and  tiie  other  concurring  influence  does  not  affect  tne  responsibility 
of  the  defendant.     Griggs  v.  Fleckenstein,  14  Minn.  62  (81); 
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Johnson  v,  Chicago,  M.  &  St.  P.  K.  R.  Co.,  13  Am.  &  Eng.  R.  R. 
Cas.  460;  McMahon  v.  Davidson,  12  Minn.  232(357;)  Campbell 
V.  City  of  Stillwater,  32  Minn.  308. 

The  consequent  collision  is  further  removed  from  that  cause  in 
the  order  of  events,  but  is  it  so  in  its  causal  relation  ?  The  answer, 
upon  principles  recognized  as  being  within  the  scope  of  the  maxim, 
oausa  proafima  nan  remota  spectatur^  is  not  difficult.  The  prin- 
<;iple  is  well  settled  that  a  wrong-doer  is,  at  least,  responsible  for 
all  the  injuries  which  resulted  as  natural  consequences  from  his 
misconduct, — such  consequences  as  might  reasonably  have  been  an- 
ticipated as  likely  to  occur.  Griggs  v,  Fleckenstein,  supra  ;  Nel- 
son V,  Chicago,  M.  &  St.  P.  R.  R.  Co.,  30  Minn.  74 ;  Johnson  v. 
Chicago,  M.  &  St.  P.  R.  R.  Co.  supra  ;  Martin  v.  North  Star  Iron 
Works,  31  Minn.  407 ;  Savage  v.  Chicago,  M.  &  St.  P.  R.  R.  Co., 
13  Am.  &  Eng.  R.  R.  Cas.  566 ;  Milwaukee  &  St.  P.  R.  R.  Co.  v. 
Kellogg,  94  U .  S.  496 ;  Lane  v.  Atlantic  Works,  111  Mass.  136 ; 
Hill  v.  Winsor,  118  Mass.  251 ;  Fairbanks  v.  Kerr,  70  Pa.  St.  86 ; 
Sheridan  v.  Brooklyn  City,  etc.,  R.  R.  Co.,  36  N.  T.  39 ;  Lake  v, 
Milliken,  62  Me.  240 ;  Weick.  v.  Lander,  75  111.  93.  And  whether 
the  injury  in  a  particular  case  was  such  natural  and  proximate  re- 
sult of  the  wrong  complained  of,  is,  ordinarily,  for  the  determina- 
tion of  a  jury.     See  cases  above  cited. 

Assummg  that  the  breaking  apart  of  the  train  was  an  immediate 
and  proximate  result  of  the  use  of  the  defective  brake,  we  find  no 
reason  for  the  legal  conclusion  that  the  subsequent  collision  is  not 
to  be  referred  to  the  same  defect  as  its  proximate  cause.  The 
liability  of  such  a  collision  occurring  from  tiie  breaking  apart  of  a 
freight  train  when  in  motion  is  apparent.  Many  events  readily 
occur  to  the  mind  as  likely  to  happen,  and  some  of  which  did  hap- 
pen in  this  case,  to  precipitate  a  collision,  especially  if  the  separa- 
tion should  occur  in  the  night,  when  it  might  not  be  immediately 
discovered.  To  render  the  danger  imminent  it  would  be  only 
necessary  that  the  locomotive,  witn  that  part  of  the  train  attached 
to  it,  should  be  checked  in  its  speed  or  brought  to  a  stop  while  the 
detached  cars  were  still  in  rapid  motion.    It  was  certainly  not  be- 

Jrond  the  province  of  the  jury  to  say  that  such  a  contingency  was 
ikely  to  occur,  and  that  it  should  have  been  anticipated. 

The  case  is  not  one  for  the  application  by  the  court  of  the  rule 
that  an  intervening  independent  wrongful  act,  by  which  the  injury 
is  immediately  caused,  and  for  which  the  defendant  is  not  respon- 
sible, forbids  a  recovery  for  the  more  remote  cause,  and  remits  the 
injured  party  to  his  remedy  against  him  to  whose  misconduct  the 
injury,  is  immediately  attributable.    Viewing  the  case  as  we  must 

{^resume  the  jury  did,  we  look  upon  the  negligence  of  the  de- 
endant  as  being  m  opei*ation  as  an  efficient  cause  down  to  the  time 
of  the  final  catastrophe.  The  contributory  circumstance  of  the 
stopping  of  the  train  was  not  an  independent  efficient  cause  of  the 
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Id jary,  but  was  a  circnmstance  caused  by  the  negligence  of  the  de- 
fendant, and  for  which  it  is  responsible,  being  but  a  natural  and 
probable  result  of  the  breaking  apart  of  the  train.  In  this  i^pect, 
and  in  the  general  features  oi  the  case,  we  do  not  distinguish  it 
from  the  case  of  Griggs  v.  Fleckenstein,  supra. 

The  defendant  claims  that  the  stopping  of  the  train  by  the  engi- 
neer and  bi'akeman,  after  they  were  informed  that  the  train  had 
broken  in  two,  was  negligence  on  their  part.  In  addition  to  what 
has  already  been  said,  we  need  only  add,  in  this  connection,  that  if 
the  question  of  their  act  being  one  of  negligence  is  at  all  material, 
we  consider  it  as  an  established  fact  in  the  case.  The  evidence  does 
not  conchisively  stamp  the  character  of  negligence  upon  their  acts, 
and  negligenee  on  their  part  cannot  be  implied  from  the  verdict 

Tlie  point  is  made  that  it  was  negligence  for  the  brakeman  to 
use  this  brake,  he  having  discovered  the  condition  of  it  several  hours 
before.  Very  likely  this  is  tnie,  but  it  does  not  affect  the  liabihty 
usK  OF  DEFEc-  of  thc  mastcr,  nor  bring  the  case  within  the  rule  ex- 
uoKNCE.  empting  the    latter  from  responsibility  for  the  negli- 

gence of  a  fellow-servant.  The  master,  who  is  bound  to  provide 
safe  machinery  for  the  use  of  his  servants  (Drymala  v.  Thompson, 
26  Minn.  40;  Madden  v.  Minneapolis  &  St.  L.  E.  R.  Co.,  18  Am. 
&  Eng.  R,  K.  Cas.  63),  is  not  relieved  from  responsibility  to  an 
employee  for  a  neglect  of  that  duty,  by  the  fact  tliat  a  fellowEer- 
vant  may  have  been  guilty  of  negligence  in  using  the  unsafe  ap- 
paratus which  was  committed  to  him  to  use.  Cone  v.  Delaware, 
L.  &  W.  R.  R  Co.,  81  N.  T.  206 ;  Booth  v.  Boston  &  A.  R  E. 
Co.,  73  N.  Y.  38. 

It  is  further  claimed  that  it  is  not  apparent  that  the  injury  to  the 
deceased  was  caused  by  the  collision  of  the  cars.  It  is  sufficiently 
apparent  from  the  evidence,  and  it  is  also  admitted  by  the  answer. 

Tlie  first  and  ninth  requests  for  instruction  to  the  jury  were 
properly  refused,  because  tliey  involved  what  the  evidence,  so  far 
as  tnere  was  any  upon  the  point,  showed  to  have  been  not  the  fact ; 
that  is,  that  it  was  the  duty  of  the  conductor  to  inspect  the  cars 
and  machinery  of  the  train,  and  hence  that  he  was  chargeable  with 
contributory  negligence  in  respect  to  a  defect  which  would  have 
been  discoverable  upon  inspection. 

There  are  no  other  points  in  the  case  upon  which  comment  is 
necessary. 

Order  aflBrmed. 

Liability  to  Employees  for  Injury  from  Defective  Machinery.  Notice  to 
Company.  No  Recovery  if  Employee  had  Notice. — The  plaintiff,  while  in 
the  discharge  of  his  duty  as  watchman  for  the  railroad,  in  its  yards  at  Tex- 
arkana,  was  injured  by  the  explosion  of  the  boiler  of  one  of  the  compuiy^s 
locomotives,  caused,  as  the  plaintiff  alleged,  by  a  defect  in  the  boiler, 
which  the  company  mi^ht  have  discovered  by  the  exercise  of  proper  dili- 
gence.    The  defendant  denied  all  knowledge  of  defects  in  the  exploded  en- 
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gine,  as  well  as  a  want  of  care  on  its  part.  The  chief  point  in  dispute  was 
whether  the  boiler  had  been  properly  tested.  The  evidence  for  the  plaintifE 
showed  that  one  test,  usually  applied,  had  not  been  applied  to  this  boiler. 
On  the  other  hand,  defendant  introduced  the  evidence  of  mechanics  experi- 
enced in  such  matters  who  testified  that  the  best  test  for  finding  a  defect  in 
a  boiler  was  applied ;  that  care  and  diligence  failed  to  disclose  any  imperfec- 
tion in  the  boiler.  It  was  held  that  if  the  company  omitted  any  test  of 
soundness  of  the  boiler  that  ought  to  have  been  made,  it  was  guilty  of  negli- 
gence, and  it  was  not  for  the  court  to  take  the  question  from  the  jury. 

The  court  say:  **  When  there  is  no  notice  to  the  master  of  defects,  and  no 
blame  imputable  in  not  discovering  them,  he  is  not  liable  if  injury  results  to 
his  employee  therefrom.     Noys  o.  Smith,  28  Vt.  69. 

*'  When  an  injury  has  occurred  to  a  servant  in  consequence  of  a  defect  in 
machinery  furnished  by  the  master,  to  warrant  a  recovery  the  servant  must 
show  negligence  or  the  want  of  care  and  diligence  on  the  part  of  the  master 
in  relation*  to  the  defect.'' 

Held,  also,  that  where  a  railroad  company  deputes  the  testing  of  ma- 
chinery to  agents,  it  will  be  liable  to  employees  for  injuries  caused  by  defects 
which  the  agents  failed  to  discover  by  reason  of  their  neffligence.  But 
knowledge  of  defects  by  servants  of  the  company,  not  employed  to  tend 
machinery,  is  not  notice  to  the  company.  St.  Louis,  etc.,  R.  R.  Co.  v.  Har« 
per,*  44  Arkansas  Reports,  524. 
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V. 

Bbick,  Admx. 

(08  New  Tori  Beports,  211). 

B,  plaintiff's  intestate,  was  one  of  a  number  of  laborers  in  defendant's  em- 
ley,  engaged  in  repairing  a  track,  the  use  of  which  had  been  partially  aban- 
oned,  and  which  had  fallen  into  decay.  A  construction  train  upon  which 
B  was  riding  ran  off  the  track  at  a  crossing,  and  he  was  killed.  Rain  had 
fallen  the  night  before,  and  the  space  alon^ide  the  rails  for  the  flanges  of 
the  wheels  to  run  in  had  become  filled  up  with  mud,  which  had  frozen  and 
so  caused  the  accident.  T  was  defendant's  general  foreman,  having  charge 
of  the  work  of  reconstruction  and  repairs,  tie  had  charge  of  the  train  at 
the  time  of  the  accident.    It  was  his  duty  to  see  that  the  crossings  were 

Sroperly  cleaned  and  kept  in  safe  condition.  He  attempted  to  perform  this 
uty,  but  failed  to  do  it  properlv.  In  an  action  to  recover  damages  for  al- 
^•^ed  negligence  causing  the  death,  A^,  that  the  negligence  causing  the 
injury  was  that  of  a  co-employee ;  and  that  defendant  was  not  liable ;  also 
that  the  fact  that  the  duty  was  imposed  upon  B  of  reconstructing  the  entire 
road  did  not  alter  his  relation  as  co-employee  here. 

While  the  rule  is  generall]r  applicable  that  when  it  is  the  dut^  of  the  em- 
ployee of  a  railroad  corporation  in  the  course  of  his  work  to  nde  over  the 
road  of  the  corporation,  it  is  its  duty  to  provide  a  track  suitable  and  suffi- 
cient for  the  purpose  and  to  maintain  it  in  good  order,  it  must  be  considered 
with  some  ^ualincation  when  the  road  has  become  dilapidated  and  out  of 
repairs  and  is  in  the  process  of  reconstruction^  in  which  work  the  employee 
is  engaged. 
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Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court,  111  the  fourth  judicial  department,  in  favor  of  plaintiff,  en- 
tered upon  an  order  made  at  the  October  tenn,  1883,  which  denied 
a  motion  for  a  new  trial  and  directed  judgment  on  a  verdict. 

Tliis  was  an  action  to  recover  damages  for  alleged  negligence 
causing  the  death  of  plaintifPs  intestate,  who  was  a  laborer  in  de- 
fendant's employ.  Wiiile  riding  upon  a  construction  train  it  was 
thrown  from  the  track  and  said  mtestate  was  killed. 

The  material  facts  are  stated  in  the  opinion. 

Shefman  S,  JRogers  for  appellant. 

K  a  Feck  for  respondent. 

Miller,  J. — At  the  time  the  intestate  lost  his  life,  the  railroad 
over  which  he  was  passing  on  a  construction  train,  and  upon  which 
Facts.  he  had  been  employed,  had  been  allowed  to  fall  into 

decay  and  was  then  in  the  process  of  reconstruction  for  the  pur- 
pose of  being  used.  He  was  one  of  a  number  of  laborers  who 
were  repairing  the  track,  and  he  had  been  passing  over  it  and  was 
familiat  with  it.  He,  therefore,  took  all  the  risks  incident  to  the 
dilapidated  condition  in  which  the  ti'ack  then  was,  or  which  the 
law  imposed  in  such  cases.  As  an  employee  engaged  with  others 
in  the  reconstruction  of  the  road,  the  company  »would  not  be  liable 
for  any  injury  caused  by  the  acts  of  his  fellow-servants. 

The  train  ran  off  the  track  at  a  crossing,  and  the  accident  wa& 
attributable  to  the  fact  that  rain  had  fallen  the  previous  night, 
which  had  caused  the  mud  from  passing  wagon- wheels  to  fall  and 
fill  up  the  space  alongside  of  the  rails  in  wliich  the  flanges  of  tlie 
wheels  ought  to  run,  and  this  mud  being  frozen  solid  prevented 
the  cars  from  passing  along  on  the  track.  Had  the  frozen  nrnd 
been  cleared  away  from  the  rails,  there  is  no  dispute  but  tliat  it 
would  have  been  entirely  safe  to  run  the  cars  on  the  track  over  the 
crossing.  One  Thompson  at  the  time  was  general  foreman  in  the 
business  of  reconstructing  and  repairing  the  company's  track  and 
had  the  direction  of  the  movements  of  its  trains,  and  it  was  his 
duty  to  see  that  the  crossings  were  properly  cleaned  and  kept  in  h. 
safe  condition  for  the  passage  of  trains.  He  had  charge  of  the 
train  in  question  at  the  time  of  the  accident,  and  attempted  to 
perform  tliis  service,  which  was  imperfectly  done,  as  the  result 
shows.  The  recovery  in  this  action  was  had  on  the  ground  of  his 
negligence  in  this  respect,  and  the  main  question  we  are  called 
upon  to  consider  is,  whether  the  company  is  liable  for  Thompson's 
acts  and  his  failure  to  perform  the  duty  whicli  devolved  upon  him. 
In  view  of  the  evidence  presented  upon  the  trial,  and  the  relation 
which  Thompson  occupied  in  reference  to  the  reconstruction  of 
the  portion  of  the  road  which  had  been  previously  abandoned,  and 
to  the  train  as  to  which  the  accident  happened,  we  think  that  no 
such  liability  existed.     The  rule  is  well  settled  that  it  is  the  dnty 
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of  the  master  to  provide  and  maintain,  for  the  use  of  his  employees, 
snitable  machinery  and  other  instrumentalities  for  the  performance 
of  the  duties  devolving  upon  them,  and  when  it  is  the  duty  of  the 
employee,  in  the  coui'se  oi  his  work,  to  ride  upon  the  railroad  track, 
it  is  the  duty  of  the  company  to  provide  a  track  which  is  suflBcient 
and  suitable  for  the  purpose,  and  to  maintain  it  in  good  order. 
While  this  principle  is  generally  applicable  to  railroads  which  are 
in  a  state  of  completion,  it  must  be  considered  with  some  qualifi- 
cation in  reference  to  a  road  which  had  become  dilapidated  and 
out  of  repair,  and  was  in  the  process  of  being  reconstructed. 

It  may  be  assumed,  we  think,  that  the  deceased,  in  performing 
the  services  in  which  he  was  engaged  and  in  travelling  on  the  con- 
Btmction  train,  underetood  that  he  was  not  working  noticb  of  db- 
upon  a  road  which  wa§  finished  and  in  good  repair,  but  »Bcwi»aoAD. 
upon  one  which,  having  been  long  neglected  and  but  little  travelled, 
and  latterly  only  by  construction  trains,  subjected  him  to  greater 
risks  and  perils  than  would  be  incurred  under  ordinary  circum- 
stances. In  entering  the  defendant's  service  he  assumed  the  hazards 
incident  to  the  same.  One  of  these  hazards  was  the  condition  of 
this  crossing,  which  was  at  this  time  in  connection  with  the  re- 
mainder of  tlie  road  out  of  order,  and  its  liability  at  that  season  of 
the  year  to  be  obstructed  in  the  manner  it  was.  The  obstruction 
was  not  a  defect  of  an  instrinsic  character,  and  no  reported  case 
holds  that,  under  the  circumstances  here  presented,  the  master 
would  be  liable.  While  it  is  diflScult  to  define  the  exact  duty  to 
employees,  devolving  upon  corporations  in  reference  to  maintain- 
ing their  roads  in  good  condition  in  all  cases,  it  can  scarcely  be 
said  that  they  are  bound  to  protect  them  against  obstructions  which 
arise  from  temporary  and  extrinsic  causes.  There  certainly  should 
be  great  hesitation  in  exacting  the  same  measure  of  protection  in 
a  case  presenting  the  features  of  the  one  now  considered,  as  would 
be  demanded  where  the  road  was  in  good  repair  and  in  actual  use. 
The  injury  here  had  its  origin  in  circumstances  arising  from  the 
condition  of  the  weather  which  affected  the  crossing.  If  the  cross- 
ing  and  the  road  had  not  been  out  of  repair,  it  is  nardly  probable 
that  the  accident  would  have  occurred. 

Under  ordinary  circumstances,  where  the  road  is  in  good  condi- 
tion and  properly  protected,  cases  frequently  arise  when  the  com- 
pany would  not  be  reponsible.  In  cases  where  there  is  a  slight 
accumnlation  of  ice,  or  where  the  track  has  been  snowed  under, 
and  the  employee,  to  whom  that  duty  was  assigned,  has  neglected 
to  clear  it  in  season,  the  company  would  not  oe  liable  in  case  of 
accident  to  an  employee.  Certainly  such  liability  was  not  incurred 
where  the  employee  took  upon  himself  the  risks  of  the  construction 
train  and  the  incidents  of  tne  work  of  repairing  and  reconstructing 
an  old  and  worn-out  railroad.    There  was  then  no  liability  of  the 
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defendant  for  the  damages  enstained  bj  reason  of  the  death  of  the 
intestate. 

More  especially  is  snch  the  case  when  the  individual  who  Lad 
charge  of  the  constniction  train,  and  the  reconstruction  of  the 
neouobkck  or  road,  was  chargeable  with  negh'gence  in  performing 
co-KHPLOYxc  gQgj.  ^yQrt  ^g  ^^s  neccssarv  to  keep  the  track  in  good 
condition.  In  the  capacity  in  which  lie  acted,  he  was  only  a  fel- 
low-servant, and  for  his  negligence  the  defendant  was  not  respon- 
sible, according  to  well-settled  rules  of  law.  The  fact  that  Thomp- 
son had  imposed  ui>on  him  larger  duties,  embracing  the  recon- 
struction of  the  entire  road,  does  not  alter  his  relation  here,  and  it 
is  sufficient  to  say  that  at  this  time  he  was  acting  as  foreman  or 
superintendent  of  a  number  of  men  employed  by  the  company  to 
repair  its  old  road,  and  was  on  the  constniction  train  for  that  pur- 
pose. He  thus  became. and  was  a  co-employee  with  the  others  who 
were  there,  and  was  not  relieved  from  responsibility  because  he 
had  other  and  more  important  duties  to  perform  outside  of  those 
in  which  he  was  specifically  engaged.  Even  if  Thompson  may 
have  been  regarded  as  representing  the  master  in  some  respects  in 
reference  to  tlie  road  generally,  the  duties  he  was  at  this  time  per- 
forming were  those  of  a  fellow-servant  and  not  of  the  master,  and 
hence  if  he  was  chargeable  with  negligence  it  was  that  of  a  fellow- 
servant,  and  not  of  the  master,  within  the  principle  of  well-consid- 
ered cases.  Crispin  v.  Babbitt,  81  N.  Y.  616 ;  McCosker  v.  Long 
Island  K.  E.  Co.,  84  Id.  77;  s.  c,  5  Am.  &  Eng.  R.  R  Cas.  564. 

It  follows  that  the  court  eri-ed  in  holding  that  the  defendant  was 
liable  for  the  negligence  of  Thompson,  and  in  denying  the  motion 
to  dismiss  the  complaint. 

There  was  also  error  upon  the  trial  in  the  refusal  of  the  judge 
to  charge  that  if  Mr.  Tnompson  knew  of  the  defect  proven  in 
the  crossing,  and  he  undertook  to  start  the  train  without  remonng 
it,  that  it  was  the  negligence  of  a  co-employee,  and  the  plaintin 
cannot  recover.  As  we  have  already  seen,  if  Thompson  was  a  co- 
employee  and  was  chargeable  with  negligence  producing  the  death 
of  the  intestate,  the  defendant  was  not  liable,  and  uie  request 
should  have  been  granted. 

Some  other  points  are  raised  which  it  is  not  necessary  to  con- 
sider, as,  for  ttie  reasons  already  stated,  a  new  trial  should  be 
granted. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur  (Eabl,  J.,  on  last  ground  stated  in  opinion),  except 
Danforth,  J.,  absent. 

Judgment  reversed.    . 
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New  Yoek,  Lake  Ebib  and  Westseet  R  R  Oa 

PowEss  et  al.j  Adm'rs. 

(98  New  Tori  BeporU,  274.) 

P.y  plaintifrs  intestate,  an  employee  of  the  defendant,  was  killed  by  being 
thrown  from  a  hand-car  on  its  road.  Two  or  three  weeks  before  tiie  accident 
one  of  the  handles  to  the  walking-beam  of  the  car  was  broken,  but  the 
employees  continued  to  use  the  car,  the  handle  of  ft  pick  or  an  iron  crowbar 
being  inserted  in  the  place  of  the  broken  handle.  This  was  done  without 
any  direction  of  the  section-boss.  At  the  time  of  the  accident  a  crowbar 
was  beinff  used,  one  end  of  which  projected  four  feet,  the  other  one  and 
one- half  ^et  from  the  socket  of  the  lever,  and  to  get  out  of  the  way  of  an 
approaching  train  five  men  were  working  on  the  crowbar,  instead  of  three, 
the  usual  number — ^three  including  the  intestate  working  on  the  long  arm. 
This  manner  of  working  wrenched  the  lever  so  that  it  broke,  and  P.  was 
thrown  from  the  car  and  killed.  In  an  action  to  recover  damages,  hdd^  that 
by  riding  on  the  hand-car  with  knowledge  of  the  defect  and  aiding  in  such 
use  of  the  crowbar,  P.  assumed  all  risks  of  injury  resulting  therefrom ;  and 
that  plaintiff  was  properly  nonsuited. 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court, 
in  the  fourth  judicial  department,  made  April  S,  1884,  which  re- 
versed an  order  nonsuiting  plaintiff  on  trial,  and  granted  a  motion 
for  a  new  trial,  exceptions  having  been  ordered  to  be  heard  at  first 
instance  at  General  Term. 

E.  C.  Sprague  for  appellant. 

M.  E.  iarUett  for  respondents. 

MiLLEB,  J. — The  intestate-  was  killed  by  being  thrown  from  a 
hand-car  which  he  and  other  employees  were  propelling  upon  the 
defendant's  road.    The  complaint  alleged  that  the  hand-  facts. 

car  was  unsafe  and  improperly  constructed,  and  the  proof  showed 
that  two  or  three  weeks  before  the  accident  one  oi  the  handles 
to  the  walking  beam  was  broken  and  that  defendant's  employees 
continued  to  use  the  car  with  the  handle  of  a  pick  or  an  iron  crow- 
bar in  the  place  of  the  broken  handle,  it  being  inserted  in  the 
socket  by  some  of  them  without  any  direction  from  the  section 
boss.  Tne  crowbar  was.  about  fiye  and  one-half  feet  in  length, 
and  when  used  as  a  handle  one  end  projected  four  feet  and  the 
other  one  and  one-half  feet  from  the  socket  of  the  leyer.  On  the 
day  of  the  accident  some  of  the  workmen  had  inserted  the  crow- 
bar in  the  place  of  the  handle  that  was  gone,  and  obserying  a  train 
anproaching  from  behind  on  the  same  track,  instead  of  remoying 
the  hand-car  to  the  other  track,  as  was  usually  done,  they  started  to 
21  A.  &  £.  R  Gas.— 80 
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ran  it  to  a  distant  switch  and  thus  escape  the  train.    They  worked 
the  car  with  all  the  force  they  could,  nsing  five  men  on  the  crow- 
bar instead  of  three,  the  nsnal  number.  Three  of  them,  including  the 
intestate,  were  on  the  long  arm,  one  on  the  short  arm,  and  one  in  tbe 
centre.    The  working  of  the  crowbar  by  the  men  in  the  manner  in 
which  it  was  done  evidently  wrenched  the  lever  or  beam  by  which 
the  car  was  operated,  so  that  it  broke,  throwing  the  intestate  under 
the  car  and  killing  him.     Prior  to  the  accident  the  intestate  had  full 
knowledge  of  the  defect  in  the  hand-car  and  voluntarily  continued 
in  the  employ  of  the  defendant  without  complaining  of  or  objeci- 
ABtoicDio  RUKs  ing  to  it.     Bj  riding  on  the  car  and  aiding,  by  the 
use  of  the  crowbar,  in  propelling  it  alon^  on  me  track, 
he  assumed  all  jrisks  of   injury  resulting  from  the 
use  of  the  crowbar  or  from  the  negligence  of  his  fellow-servante, 
without  any  regard  whatever  to  the  question  whether  the  defend- 
ant knew  of  the  defect  or  ought  to  have  had  knowledge  of  the 
same.     (2  Thomp.  on  Neg.  1008  et.  seq,;  Gibson  v.  &ieRR. 
Co.,  63  if.  Y.  453 ;  De  Foi-est  v.  Jewett,  88  Id.  264 ;  s.  c,  8  Am. 
&  Eng.  R.  B.  Cas.  495.)  The  deceased  was  an  employee  on  the 
road,  and  no  doubt  was  possessed  of  the  ordinary  judmient  and 
sense  of  those  who  occupied  a  similar  position.    He  had  sufficient 
knowledge  to  understand  the  ordinary  rules  which  were  applicable  to 
the  use  of  a  car  which  was  partially  disabled,  as  was  the  case  here. 
He  must  have  known  that  the  use  of  the  crowbar  required  the  usual 
care,  and  would  not  be  as  safe  and  secure  as  if  a  proper  handle  had 
been  in  use.    He  must  also  have  known  that  the  application  of 
extraordinary  force,  under  the  circumstances,  might  perhaps  canse 
the  accident  by  wrenching  the  walking  beam,  as  was  done  by  such 
a  use  of  the  crowbar  in  tnis  case.     It  did  not  require  a  special 
knowledge  or  skill  to  determine  that  an  unusual  appUcation  of 
force  mi^ht  result  either  in  the  breaking  of  the  handle  or  the 
walking  beam.     Working  on  the  car    as  he  did,  with    ample 
knowledge  in  regard  to  its  operation,  and  fully  aware  of  its  con- 
dition, there  would  seem  to  oe  no  ground  for  claiming  that  there 
was  any  question  of  fact  for  the  consideration  of  the  jury  as  to  the 
intestate's  knowledge  of  the  risk  he  incurred  in  using  tne  car  and 
improperly  using  the  crowbar  in  propellmg  the  same. 

There  is  a  class  of  cases  in  the  books  in  which  it  is  held  that  tbe 
KHo^^l^B  or  question  arising  as  to  the  knowledge  of  an  injured 
mMOMTOjSiT.  party  in  regarato  defects  in  machinery  or  materials 
may  be  submitted  to  the  jury,  but  these  cases  are  all  clearly  difir 
tinguishable  from  the  one  at  bar,  where  it  is  plainly  apparent 
that  knowledge  must  have  existed  as  to  the  character  of  the  imple- 
ments or  machinery  employed,  and  of  'the  risks  incident  thereto, 
and  that  the  injured  party  acted  with  an  entire  appreciation  of  the 
actual  condition  of  the  car  on  which  he  was  riding,  fully  realized 
the  state  in  which  it  was,  and  did  not  deem  it  essentia}  to  make 
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any  complaint,  or  give  any  notice  to  the  defendant  that  he  consid- 
ered it  unsafe  or  unfit  tor  use.  In  the  case  of  East  Tenn.,  etc., 
R  R  Co.  V.  Smith,  9  Lea  (Tenn.),  685 ;  s.  c,  15  Am.  &  Eng.  R  R 
Gas.  224,  the  accident  occurrea  by  reason  of  the  breaking  of  a 
handle  on  a  hand-car  under  circumstances  similar  to  those  presented 
in  the  case  at  bar,  and  the  question  discussed  was  as  to  the  defect 
in  one  of  the  wooden  handles  of  the  lever  which  was  claimed  to  be 
too  small  for  the  purpose,  and  it  was  held  by  the  court  that  the  de- 
termination of  such  a  matter  required  no  special  knowledge  or 
scientific  skill,  and  if  with  such  knowledge  the  plaintiff  elected  to 
continue  in  the  service,  he  should  be  regarded  as  voluntarily  elect- 
in^himself  to  take  the  risk. 

Tliis  rule  may  be  invoked  with  far  greater  reason  in  the  case 
considered,  where  the  simple  question  was,  whether  the  car  could 
be  properly  used  in  the  manner  it  was  after  substituting  a  crowbar 
in  the  place  of  the  handle. 

We  are  referred  to  the  remarks  in  the  opinion  in  the  case  of 
Laning  v.  N.  Y.  C.  R.  R  Co.,  49  N.  Y.  521,  to  the  effect  that  if 
the  servant  remains  in  the  service  after  a  defect  arises  and  com* 
plains  of  the  same,  it  is  for  the  jur^  to  say  whether  or  not  he  vol- 
untarily assumed  the  risk  of  defective  machinery  whereof  he  has 
full  and  equal  knowledge.  The  alle^d  defect  in  that  case  was 
the  employment  of  unfit  men,  of  which  the  person  injured  had 
knowledge  and  made  com{>laint,  and  while  the  rule  stated  may 
well  apply  to  such  a  case,  it  cannot  be  regarded  as  pertinent  to 
one  where  it  is  clear  and  unmistakable  that  the  employee  not  only 
had  knowledge  but  a  full  appreciation  of  the  character  of  the  in- 
strumentalities with  which  ne  was  working,  and  made  no  com- 
plaint. 

It  is  true  that  regard  must  be  had  to  the  limited  knowledge  of 
the  employee  as  to  the  machinery  and  structure  on  which  he  is 
employed,  and  to  his  capacity  and  intelligence,  and  that  the  ser- 
vant has  a  right  to  rely  upon  the  master  to  protect  him  from  dan- 
ger and  injury,  and  in  selecting  the  asent  from  which  it  may  arise 
(Connolly  v.  r*oillon,  41  Barb.  366),  but  this  rule  should  not  be 
invoked  where  it  is  entirely  apparent  that  the  servant  has  an  intel- 
ligent and  clear  comprehension  of  the  nature  of  the  risks  to  which 
he  is  subjected.  Some  other  cases  are  cited  bv  the  respondents' 
counsel,  but  they  are  all  distinguishable  from  tne  case  at  bar,  and 
none  of  them  hold  that  where  the  evidence  clearly  shows  that  the 
person  injured  had  full  knowledge  of  the  defect,  and  intelligently 
and  completely  appreciated  its  true  character,  there  was  any  ques- 
tion of  fact  for  the  consideration  of  the  jury. 

It  18  apparent,  we  think,  under  the  facts  presented,  that  the  in- 
testate, with  full  knowledge  of  the  defects  in  the  car,  assumed  the 
responsibility  of  working  on  the  same  and  the  risks  EnowLEDoa  ov 
arising  therefrom,  and  tnat  no  liability  was  incurred  by  »«™5*«' 
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the  defendant  by  reason  of  the  accident  which  caused  his  death. 
There  is  far  stronger  reason  here  for  relieving  the  defendant  from 
liability,  where  the  defect  did  not  exist  originally,  and  when  the 
servant  upon  discovering  it  failed  to  perform  his  duty  in  notifying 
the  master,  than  under  ordinary  circumstances.  By  his  neglect  of 
duty  in  this  respect  he  was  chargeable  with  contributory  negli- 
gence, which  prevents  his  recovery  of  damages  on  account  of  being 
injured  by  reason  of  the  use  of  the  defective  hand-car. 

We  are  also  of  the  opinion  that  the  action  cannot  be  maintained 
coHTRiBOTORT  f  ^r  thc  additloual  reason  that  the  deceased  was  charge- 
KKQuoExcE.       ^)j|q  ^j^j^  coutributory  negligence  in  the  use  of  the 

hand-car,  by  himself  and  his  fellow-servants,  in  the  manner  in  which 
it  was  propelled  at  the  time  of  the  accident.  It  was  clearly  negli- 
gence to  seek  to  avoid  the  train  in  the  manner  they  did.  The  de- 
ceased pailicipated  with  his  fellow-servants  in  this  act  and  was 
responsible  for  the  consequences  which  followed. 

There  was  no  question  of  fact  for  the  jury  upon  the  trial,  and,  for 
the  reasons  stated,  the  motion  for  a  nonsuit  was  properly  granted, 
and  the  General  Term  erred  in  revereing  the  judgment. 

The  order  of  the  General  Term  should  be  reverb  and  judgment 
entered  on  the  order  nonsuiting  plaintiff  at  Circuit 

All  concur. 

Order  reversed  and  judgment  accordingly. 

« 

Injury  by  Defective  Cranks  on  Hand -car. — Bell  was  ordeTed  by  Wade,  his 
superior  officer,  to  help  run  the  crank  of  a  hand-car.  Examining  it,  he 
called  Wade's  attention  to  the  fact  that  one  handle  was  longer  &an  the 
other,  but  Wade  told  him  that  if  he  would  be  careful^  he  did  not  think  there 
woula  be  any  danger,  and  Bell  did  not  think  so  either.  But  the  hiadle 
worked  out  a  little  further  during  the  trip,  and  while  Bell  was  putting  on 
the  brakes,  struck  the  dashboard  of  the  car,  caught  in  Bell's  clothes,  and 
bruised  and  '*  scared  "  him  pretty  badly.  Eidd,  that  as  he  knew  of  the  dan- 
gerous condition  of  the  hana-car,  and,  nevertheless,  made  ute  of  it,  he  could 
not  recover,  and  that  it  did  not  alter  the  case  that  the  employee  knowingly 
undertook  to  use  a  dangerously  defective  tool  under  the  immediate  com- 
mand of  a  superior  employee.    Bell  v.  Western  &  A.  R.  R  Co.,*  70  Ga.  596. 


Waeden 

V. 

Old  Colony  R.  R.  Co. 

(187  MasMehuseUa  Bq>oHs,  d04.) 

A  railroad  corporation  is  liable*  to  one  of  its  employees  for  an  injury  occa- 
sioned to  him  by  being  struck  by  a  bridge-guard,  if  the  guard  is  out  of  its 
proper  position,  and  tlos  is  caused  by  the  wearing-out  of  a  rope  attached  to 
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the  goard,  and  the  corporation  has  not  made  suitable  provision  to  have  no- 
tice of y  and  to  remedy,  defects  liable  to  be  occasioned  by  its  use. 

A.  S.  Brigga  for  plaintiff. 

J.  H.  Benton^  Jr.^  for  defendant. 

Ali^en,  J. — In  this  action  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  caused  bj  the  negligence  of  the  defend- 
ant, the  defendant  contended  at  the  trial  that  it  was  factb. 
entitled  to  judgment,  as  matter  of  law ;  and  the  only  question 
reported  is  whether,  as  matter  of  law,  the  judgment  for  the 
plaintiff  was  warranted  by  the  evidence.  The  only  objection 
made  at  the  argument  was  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendant. 

The  evidence  tended  to  prove  that  the  plaintiff,  while  pursuing 
his  duties  as  a  brakeman  in  the  defendant's  freight-yard,  was  pushed 
from  the  top  of  a  freight  car  by  a  bridge-guard,  called  in  the 
declaration  a  telltale.  This  was  a  strip  of  wood,  which  extended 
over  the  track  at  a  height  to  strike  a  person  standing  upon  a  car, 
and  which  turned  easily  upon  a  pivot  on  a  post  by  the  side  of  the 
^  track.  When  it  came  in  contact  with  a  person  standing  on  a  car, 
it  easily  swung  round  on  the  pivot,  and  was  brought  back  to  its 
place  over  and  at  right  angles  to  the  track,  and  held  there  by  means 
of  a  weight  attached  to  it  by  a  rope.  There  was  evidence  that  the 
bridge-guard  was  out  of  position,  in  consequence  of  the  weight 
having  become  detached  by  the  breaking  of  the  rope,  and  extended 
diagonally  over  and  to  about  the  middle  of  the  track,  so  that  the 
end  of  it  came  against  the  plaintiff,  who  was  on  a  moving  car,  and 
pushed  him  from  the  car.  There  was  no  evidence  that  the  bridge- 
guard  was  not  in  its  device,  and  as  originally  constructed,  suitable 
and  safe ;  and  we  do  not  think  that  the  jndge,  who  tried  the  case 
without  a  jury,  could  have  found  for  the  plaintiff  upon  the  ground 
that  the  rope  had  been  broken  for  so  long  a  time  that  notice  to  the 
defendant  of  that  fact  could  be  inferred ;  but  we  think  that  there 
was  evidence  which  presented  the  question  whether  the  defendant 
exercised  due  care  in  regard  to  the  condition  of  the  rope,  and  made 
suitable  provision  to  have  notice  of,  and  to  remedy,  defects  liable 
to  be  occasioned  by  its  use.  There  was  evidence  tliat  the  rope  was 
worn  off  by  use,  and  that  that  was  the  natui*al  consequence  of  the 
use  for  which  it  was  intended  and  which  it  was  put  to ;  and  the 
judge  may  have  found,  upon  the  evidence,  that  no  provision  was 
made  for  examining  the  rope,  or  being  informed  of  its  condition 
from  time  to  time,  or  for  renewing  it  when  it  should  become  worn 
and  unsafe.  The  only  pei-son  who  appears  to  have  had  any  super- 
vision over  the  bridge-guards,  of  which  there  were  about  twelve  in 
the  freight-yard,  was  the  yard-master,  who,  as  was  testified  by  the 
transportation-master,  was  delegated  by  him  ^^  to  look  after  the 
freight-yards,  switches,  bridge-guards,  etc.,"  and  whose  duties  were, 
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as  testified,  "  to  see  that  the  switches,  bridge-guards,  and  every- 
thing in  that  line  were  all  right,  and  when  anything  was  ont  of 
order  to  report  to"  the  transportation-master.  The  yard-master 
testified  that  ^*no  one  had  reported  to  him  that  the  ball  waB  o&f 
"  that,  if  anything  was  out  of  repair,  it  was  reported  to  him,  and 
he  reported  to  tlie  proper  autnorities,  and  had  it  fixed."  He 
further  testified  that  he  passed  this  bridge-guard  every  day  when 
his  business  called  him  to  the  cattle-yard,  and  that  he  might  have 
gone  there  that  morning ;  but  he  does  not  say  that  it  was  made 
any  part  of  his  duty  to  examine  the  condition  of  the  ropes  of  the 
bridge-guards,  or  to  observe  whether  they  became  worn  or  needed 
renewal ;  and  the  judge  may  have  found,  upon  the  evidence,  tliat 
no  provision  was  made  for  repairing  or  renewing  the  ropes  before 
they  should  become  worn  out  and  broken  by  use. 

It  was  the  duty  of  the  defendant  to  provide  suitable  means  for 
dttt  as  to  keeping  the  rope  in  a  safe  condition,  and  negl«;t  of 
ouARDBAFB.  that  duty  would  be  the  direct  negligence  of  the  de- 
fendant, for  which  it  would  be  liable,  even  if  the  n^ligence 
of  a  fellow  servant  with  the  plaintiff  contributed  to  the  injury. 
Johnson  v.  Boston  Tow-boat  Co.,  135  Mass.  209. 

We  think  that  the  question  whether  the  defendant  was  negligent 
in  not  making  suitable  provision  for  maintaining  the  rope  m  a 
safe  condition  was  pi'esented  by  the  evidence ;  and  we  cannot  say, 
as  matter  of  law,  that  the  finding  of  the  court  was  not  warranted 
by  the  evidence. 

Judgment  for  the  plaintiff. 
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V. 

'  Stewabt. 

(18  Lea?B  {Tenn.)  Bqport^  482.)' 

In  an  action  by  an  employee  against  his  employer  to  recover  damages  for 
an  injury  to  the  plaintiff  caused  by  a  defective  machlDe  or  tool,  the  burden 
of  proof  is  upon  the  plaintiff,  and  it  was  therefore  error  in  the  trial  jadge  to 
charge  that  the  burden  of  proof  was  upon  the  defendant  to  show  that  the 
machine  or  tool  was  suitable  and  sufficient. 

As  a  general  rule,  proof  of  the  mere  fact  of  injury  will  not,  without  more, 
establish  negligence  on  the  part  of  the  defendant  so  as  to  shift  the  burden  of 
proof. 

The  cases  in  which  proof  of  the  injury  and  that  it  was  caused  by  the  de- 
fendant will  entitle  the  plaintiff  to  recover  in  the  absence  of  countervailing 
testimony,  are  cases  in  which  the  evidence  that  establishes  the  injoiy  estab- 
lishes also  facts  and  circumstances  from  which  negligence  on  the  part  of  the 
defendant  may  be  fairly  implied. 
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Where  a  fireman  on  a  locomotive  was  injured  by  a  jet  of  steam  from  an  oil- 
cup,  which  he  was  in  the  act  of  filling,  and  the  proof  left  it  doubtful  whether 
the  accident  was  the  result  of  his  own  negligence  or  occasioned  by  a  defect 
in  the  cup  or  its  appliances,  the  case  would  be  within  the  general  rule  not 
the  exception,  and  the  burden  of  proof  would  rest  on  the  plaintiff. 

Appeal  in  error  from  the  Circuit  Court  of  Sullivan  County. 
W.  D.  ffaunesj  If,  M,  Taylor^  and  W,  M.  Baxter  for  railroad. 
C. «/.  St.  Johifi  and  Thomas  Curim  ior  Stewart. 

Cooper,  J. — ^Action  brought  by  Stewart  a^inst  the  railroad 
company  for  personal  injuries.  The  verdict  and  judgment  were  in 
favor  of  Stewart,  and  the  company  appealed  in  error.  The  ref- 
erees report  that  the  judgment  should  be  reversed  for  error  in  the 
charge  of  the  trial  judge  to  the  jury.  Both  parties  except,  opening 
the  whole  case. 

Stewart  was  injured  in  the  face  and  eyes  by  an  explosion  of 
st«am  and  tallow  from  an  oil-cup.  There  are  two  oil-cups  on  a 
locomotive,  one  on  each  side  about  the  centre  of  the  faowl 

steam-chest,  and  they  require  to  be  filled  for  about  every  seventy 
miles  of  travel.    Each  cup  connects  with  the  steam-chest  by  a  pipe, 
which  enters  the  bottom  of  the  cup  and  runs  up  the  centre,  the 
access  of  steam  being  controlled  by  a  stop-cock.     There  is  also  a 
waste^ock  at  the  bottom  of  the  cup  by  wnich  its  contents  may  be 
drained  off.    When  the  cups  are  filled,  the  steam  is  first  shut  off, 
the  waste-cock  opened,  and  the  top  of  the  cup  raised  and  removed 
to  one  side  by  a  yoke  working  a  screw.     Stewart  had  been  a  fire- 
man on  railroad  locomotives  fcr  two  or  three  years  before  the  injury 
complained  of,  and  in  the  employment  of  the  defendant  below  for 
at  least  a  year.     It  was  a  part  of  his  duty  as  a  fireman  to  fill  the  oil- 
cups.     The  company  had  the  same  kindf  of  cup  on  a  number  of  its 
engines,  and  Stewart  was,  he  says,  familiar  witti  them,  or,  to  use  his 
own  words,  "  knew  all  about  the  cup  so  far  as  putting  in  tallow  was 
concerned."    He  had  made  one  trip  on  the  particular  engine  about 
ten  days  before  the  accident  occurred,  the  oil-cups  beinir  then  all 
right.     On  the  day  of  the  injury  he  had  filled  both  cups  in  the  morn- 
ing before  the  engine  was  hot,  and  could  not  therefore  tell  if  the 
oil-cups  were  right.     After  running  about  seventy  miles  the  train 
stopped,  and  he  undertook  to  fill  the  cups.     He  filled  the  right- 
hand  cap,  finding  it  all  right,  and  then  went  to  the  left-hand  cup. 
His  statement  then  is :  ^'1  first  shut  off  steam  by  closing  the  feed- 
valve  (meaning  the  valve  of  the  steam-cock).     1  then  opened  the 
waste-cock.     I  then  took  off  the  yoke,  but  the  cap  still  remained 
on  the  oil-cup.     I  tried  to  remove  the  cap  with  my  hand,  but  it 
was  closed  tight  and  could  not  be  moved.     I  then  set  my  oil-can 
on  the  left,  and  stooped  over  to^et  a  block  that  was  on  the  engine 
to  knock  the  cap  off  the  cup.     Tne  block  was  on  the  right.    While 
I  was  stooping  tlie  cap  flew  off,  and  the  tallow  flew  in  my  face  and 
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eyes."  The  witness  adds :  ^^  The  pee  on  steam-cock  must  have 
wasted  or  leaked.  This  is  all  the  way  I  can  account  for  the  explo- 
sion." The  other  witnesses  say  that  it  is  impossible  to  have  an  ex- 
plosion of  an  oil-cnp  unless  the  valve  is  left  open,  or  the  steam  is 
escaping  because  of  some  defect  in  the  stop-cock.  It  is  obvious, 
therefore,  that  the  explosion  was  occasioned  either  by  the  negli- 
gence of  the  plaintiff  m  not  properly  closing  the  steam-cock,  or 
from  some  defect  in  the  cock  which  allowed  a  snflScient  quantity  of 
steam  to  pass  through  the  tube  projecting  into  the  cup.  In  the 
latter  event,  the  delect  was  one  which  could  not  be  seen  from  the 
outside,  but  the  existence  of  which  could  easily  have  been  ascer- 
tained by  means  of  the  waste-cock. 

The  trial  judge  charged  the  jury  that :  "  The  burden  of  proof  is 
AcCTD«iiT  -TO  on  tne  defendant  to  show  that  its  oil-cup  and  appliances 
DcToiTrRoyiNo  were  suitable,  sufficient,  etc.,  under  tne  instructions 
WAS  DKFEcriY*  horetoforc  given."  These  instructions  were  that  rail- 
road companies  are  required  to  fumisli  their  employees  suitable 
and  safe  machinery  and  tools  with  which  to  operate,  subject  to  the 
qualification  that  the  employee  takes  the  risk  of  defects  known  to 
him  at  the  time  of  employment,  or  which  may  afterwards  become 
known,  and  for  tlie  repair  whereof  no  promise  has  been  made  by 
the  master  after  notice.  But,  as  is  well  said  by  the  counsel  of  the 
railroad  company,  the  obligation  to  furnish  safe  and  suitable 
machinery  is  one  thing,  and  the  burden  of  proof  when  an  accident 
occurs  is  another  and  a  different  thing.  And  the  question  pre- 
sented by  the  judge's  charge,  upon  the  supposition  that  the  injury 
to  the  pfaintin  below  was  occasioned  bv  a  defect  in  the  oil-cup  or 
its  appliances,  is  whether  the  burden  of  showing  the  defect  rested 
upon  the  plaintiff  or  not. 

The  gist  of  the  action,  as  set  out  in  the  declaration,*  is  that  the 
explosion,  which  occasioned  the  injuries  sued  for,  was  **  caused  by 
reason  of  said  oil-cup  being  defective  and  not  kept  in  proper  re- 
pair." The  obligation  of  proving  any  fact  lies  upon  the  party  who 
substantially  asserts  the  affirmative  of  the  issue :  1  Greenl.  Ev.,  sec 
74.  "  No  one,"  says  Mr.  Justice  Field,  "  is  responsible  for  injuries 
resulting  from  inevitable  accident  whilst  engaged  in  a  lawful  busi- 
ness. A  party  charging  negligence  as  a  ground  of  action  must 
prove  it."  The  Nitro  Glycerine  Case,  15  Wall.  624.  The  pre- 
sumption  of  law,  moreover,  is  always  in  favor  of  the  performance 
of  diity.  Polk  V.  Kirtland,  9  Heis.  292,  295.  And  consequently, 
in  a  suit  between  employee  and  employer  for  an  injury  caused  by 
a  defective  machine  or  tool,  the  presumption  would  be  in  favor  of 
the  employer,  and  must  be  overcome  by  proof.  Bailroad  u  Gurley, 
12  Lea,  46,  58 ;  s.  c,  17  Am.  &  Eng.  R.  R.  Oas.  668.  And  ac- 
cordingly in  Railroad  v.  Duffield,  12  Lea,  63,  71,  whidi  was  such 
a  case,  it  was  expressly  said  that  the  trial  judge  erred  in  charging 
that  "  the  burden  of  proof  is  on  the  defendant  to  show  that  it  pro- 
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vided  the  plaintifE  with  tools  and  implements  safe,  suitable  and 
sufficient ;"  and  also  erred  in  refusing  to  charge,  as  requested  bj 
the  company,  that  "the  law  presumed  that  the  master  had  per- 
formed the  duty  the  law  imposes  to  furnish  safe  and  suitable  ma- 
cbinevy,  and  the  burden  of  proof  is  on  the  plaintifE  to  show  that 
this  duty  has  not  been  performed." 

There  are  cases  in  which  proof  of  the  injury  complained  of,  and 
that  it  was  caused  by  the  railroad  company,  will  entitle  wHsir  burdkk 
the  plaintiff  to  recover  unless  rebutted  by  other  testi- 
mony.    And  it  is  usual  to  say  in  such  cases  that  the 
requisite  proof  on  the  part  of  the  plainti£E  shifts  the  burden  of 

groof  upon  the  defendant.  It  has  been  repeatedly  held  in  this 
tate  that  where  an  injury,  either  to  persons  or  stock,  is  shown  to 
have  been  occasioned  by  the  moving  train  of  a  railroad  company, 
it  then  becomes  incumbent  on  the  company  to  show  that  it  exer- 
cised all  the  care  it  was  bound  to  exercise,  in  doin^  which  it  would 
necessarily  establish  the  sufficiency  and  safety  of  its  machinery. 
Rsdlroad  t).  Home,  1  Cold.  72 ;  iCailroad  v.  Connor,  9  Heis.  19. 
So,  where  the  plaintiflPs  house  is  proved  to  have  been  burned  by 
Bparks  from  the  defendant's  engine,  it  devolves  on  the  company  to 
show  that  the  enmie  was  properly  constinicted,  and  in  good  condi- 
tion. Burk6  V.  Kailroad,  7  Heis.  451 ;  Simpson  v.  Railroad,  5 
Lea,  456 ;  s.  c,  6  Am.  &  Eng.  B.  E.  Cas.  611.     So,  where  the 

J>laintiff  has  established  the  existence  of  a  nuisance  to  his  dwelling- 
lonse  bv  the  coal-dust  arising  from  the  company's  coal-chutes  or 
boxes,  the  company  must  show  proper  care  in  the  erection  and  use 
of  the  chutes  or  boxes.  Sallee  v.  Kailroad  (manuscript  opinion  at 
tliis  term).  So,  the  mere  explosion  of  a  steam-boiler  may  justify 
the  jury  in  finding  negligence  as  an  inference  of  fact.  Young  v. 
Bransford,  1^  Lea,  232.  The  rule  is  otherwise  in  the  case  of  in- 
jury to  a  passenger  or  a  trespasser.  Eailroad  v.  Mitchell,  11  Heis. 
400;  Sommers  v.  Bailroad,  7  Lea,  204.  Unless,  indeed,  in  the 
case  of  a  passenger,  the  proof  which  establishes  the  injury  shows 
also  that  it  was  occasioned  in  a  particular  manner  that  in  itself 
would  imply  negligence.  Curtis  v.  Bailroad  Company,  18  N.  T. 
543 ;  Holbroook  v.  Eailroad  Company,  12  N.  Y.  236.  The  reason 
of  the  rule,  therefore,  whenever  it  is  applied,  is  th^t  the  evidence 
which  establishes  the  injury  establishes  also  facts  and  circumstances 
from  which  negligence  on  the  part  of  the  wrongdoer  may  be  fairly 
implied.  2  Pars.  Cont.  224.  Or,  as  it  is  otherwise  expressed,  res 
ipsa  loquitur. 

The  general  rule  undoubtedly  is  that  the  mere  fact  that  the  in- 
jury happened  to  the  plaintiff  will  not,  without  more,  amount  to 
evidence  of  negligence  on  the  part  of  the  defendant.  2  Thomp. 
on  l^eg.  1227.  Tne  duty  of  making  out  his  case  is  upon  the  plain- 
tiff, and  it  is  not  strictly  accurate, to  say  that  the  burden  of  proof  is 
shifted  to  the  other  side.     The  proper  charge  would  be  that  if  the 
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jury  were  satisfied  from  the  proof  that  the  injury  had  been  occa- 
sioned by  the  defendant  under  such  circumstances  as  to  show  neg- 
ligence on  the  part  of  the  defendant,  then  they  should  find  for  tbe 
plaintiff  unless  the  proof  further  satisfied  them  that  the  machinery 
of  the  company  was  in  good  condition,  and  up  to  the  present  state 
of  the  art,  so  as  to  prevent  as  far  as  possible  the  happening  of  snch 
accidents  as  the  one  complained  of.  The  liability  of  the  company 
to  an  employee  would  be.  further  limited  by  the  usual  qualifica- 
tions  growing  out  of  the  relation  of  master  and  servant. 

The  proof  in  the  case  before  us  shows  that  the  plaintiff  was  in- 
jured by  a  jet  of  steam  fi*ora  the  oil-cup.  But  it  also  shows  that 
jAcw^iw^c^  the  accident  mi^ht  have  been  occasioned  by  the  negli- 
pJovsDmcT?*  gence  of  the  plaintiff  himself  in  failing  to  close  tlie 
steam-cock.  The  facts  and  circumstances  do  not  necessarily  or 
fairly  carry  with  them  an  implication  of  negligence  on  the  part  of 
the  company.  To  raise  the  presumption  of  negligence  it  should 
further  appear  that  the  injured  party  was  without  fiult.  Bailroad 
.  V.  Walrath,  38  Ohio  St.  461.  The  burden  of  proof  was  upon  the 
plaintiff  to  show  negligence.  And  his  Honor,  the  trial  judge,  was 
m  error  in  charging  oUierwise. 

Error  is  assignedupon  the  admission,  over  the  objection  of  the 
defendant,  of  uie  deposition  of  the  wife  of  the  plaintfff.  The  ob- 
jections now  made  ai*e  that  the  wife's  information  about  the  case 
was  obtained  "  by  virtue,  or  in  consequence  of  the  marital  rela- 
tion," and  that  her  testimony  was  mere  hearsay.  The  record  shows 
that  the  plaintiff  offered  to  read  the  deposition,  '*  to  which  de- 
fendant ODJected,"  and  the  court  permitted  it  to  be  read.  The  ob- 
jection thus  made  would  only  go  to  the  competency  of  the  witne^s. 
Miller  v.  State,  12  Lea,  225,  and  cases  therein  cited.  The  witness 
was  competent  to  prove  facts  within  her  knowledge,  and  her  testi- 
mony only  inadmissible  as  to  "any  matter  which  occurred  between 
them  (liusband  and  wife),  by  virtue  of  or  .in  consequence  of  the 
marital  relation."    Act  of  1879,  ch.  200. 

Other  errors  relied  on  are  not  likely  to  occur  upon  another  trial. 

The  report  of  the  Beferees  will  be  confirmed  in  accordance  with 
this  opinion,  the  judgment  below  reversed,  and  the  case  remanded 
for  a  new  trial. 
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T0WN8END,  Adm'r. 
(41  Arhamoi  BeporU,  882.) 

The  Arkansas  act  of  February  8, 1875,  ffives  to  the  administrator  the  right 
to  recover  damages  for  the  negligent  killing  of  his  intestate  by  a  railroad 
train ;  and  the  amount  recoyerea  ^comes  a  part  of  the  personal  assets  of  the 
deceased,  to  be  distributed  according  to  the  administration  laws  of  the  State. 

Instructions  inapplicable  to  the  facts  proved,  and  calculated  to  mislead  the 
jury,  or  based  upon  unproved  hypotheses,  should  not  be  given. 

A  brakeman  on  a  moving  train  fell  between  cars  while  engaged  in  uncoup- 
ling them,  and  into  a  culvert^  so  that  he  was  killed.  Held^  that  there  was  no 
evidence  of  any  such  defect  in  the  cross-ties  or  culvert  as  would  render  the 
company  liable. 

A  brakeman  assumes  all  risks  necessarily  incident  to  his  employment;  and 
to  give  him  aright  of  action  against  the  company  for  injuries  sustained  in  its 
service  the  company  must  have  owed  him  some  duty,  arising  from  contract 
or  from  the  relation  itself;  and  the  failure  to  perform  that  duty  must  have 
been  the  proximate  cause  of  the  injury. 

Appeal  from  Pnlaski  circuit  court. 
Clark  ds  Williams  for  appellant. 
CoUi/ns  <&  Balch  for  appellee. 

Smith,  J. — This  action  against  the  railway  company  was  brought 
by  John  D.  Townseud,  who  sues  as  administrator  of  John  Willette, 
deceased. 

The  complaint  alleges,  in  substance,  that  on  and  before  the 
tenth  day  of  October,  1881,  John  Willette  was  in  the  facw. 

employ  of  defendant  company  as  brakeman  on  one  of  their  trains 
of  cars. 

That  defendant's  railway,  in  the  town  of  Conway,  in  Faulkner 
county,  was  in  a  defective,  unsafe,  and  dangerous  condition  in  this, 
that  a  culvert  in  the  track  in  said  town  of  Conway  was  left  un- 
covered, and  the.  cross-ties  over  the  same  had  become  rotten  and 
unfit  for  use.  That  the  company,  in  wanton  disregard  of  their 
duty,  well  knowing  of  such  defects,  continued  to  run  their  trains 
over  such  defective  road,  and  to  require  their  employees,  among 
whom  was  the  said  John  Willette,  to  operate  their  trains,  and  to 
couple  and  uncouple  cars  over  such  defective  road  after  the  com- 
pany had  notice  of  such  defects. 

That  said  John  Willette,  while  engaged  in  the  performance  of 
his  duties  as  such  brake^nan,  under  nis  contract,  by  direction  of 
defendant,  without  fault  on  his  part,  and  while  coupling  and 
uncoupling  cars  on  said  road  in  saia  town  of  Conway,  was,  by  the 


620  LITTLE  ROCK  AND  FORT  SMITH   R.   R.   CO.  «.  TOWNSEND. 

breaking  and  giving  way  of  a  part  of  said  roadway  over  the  said 
culvert,  thrown  into  the  said  cnlvert  and  run  over  by  defendant's 
cars,  and  then  and  there,  by  defendant's  wilful  and  gross  negli- 
gence, wounded,  cut,  and  bruised,  and  frdm  the  effects  of  tlie  same, 
afterwards,  on  the  tenth  day  of  October,  1881,  died. 

That  said  Willette  was  an  adult  and  unmarried  at  the  time  of  his 
death. 

The  damages  were  laid  at  $10,500. 

The  defendant  admits  the  injury  by  which  the  deceased  lost  his 
life,  but  denies  that  it  occurred  in  the  manner  stated,  or  through 
any  defect  of  roadbed  or  culvert,  or  on  account  of  any  culvert  being 
uncovered,  or  rotten  ties,  or  through  or  on  account  of  any  negli- 
gence or  want  of  care  on  the  part  of  defendant  in  the  use  of  proper 
roadbed  or  tools  or  machinery,  or  in  the  selection  of  servants  or 
employees,  or  on  account  of  any  other  negligence  or  fault  of  the 
defendant,  but  alleges  that  he  came  to  his  death  by  unavoidable 
accident,  or  by  and  on  account  of  his  own  carelessness,  or  the  risks 
incident  to  his  employment. 

The  jury  gave  tlie  plaintiff  a  verdict  for  $3910,  which  included 
$110  funeral  expenses. 

A  motion  to  arrest  the  judgment  was  overruled.  It  is  now  con- 
tended that  the  judgment  should  have  been  arrested  because  the 
complaint  does  not  'show  that  the  deceased  left  any 
BAiLBOAD  BY  rolatious  who  were  injured  by  his  death,  and  that  his 
FOR  DKATH  OF  admiuisti^ator  cauuot  maintain  an  action  for  such  a  cause 
i>BCBA«ED.  ^^^^  ^j^^  general  benefit  of  the  estate.  It  is  insisted  that 
causing  the  death  of  a  man  does  not  damage  his  estate,  and  that, 
damages  being  the  substance  of  the  action,  in  the  nature  of  things, 
if  there  be  no  damage,  there  can  be  no  right  of  action. 

In  the  absence  of  a  statute  this  contention  would  be  correct 
For  an  injury  resulting  in  death  the  common  law  gave  no  action  to 
any  one.  But  at  the  time  of  Willette's  death  the  following  statutory 
provisions  were  in  force : 

Gantt's  Digest,  sec.  4760 :  "  For  wrongs  done  to  the  person  or 
property  of  another,  an  action  may  be  maintained  against  the 
wrong-doers,  and  such  action  may  be  brought  by  the  person  injured, 
or  after  his  death  by  his  executor  or  administrator,  aeainst  such 
wrong-doer,  ...  in  the  same  manner  and  with  liSe  effect  in 
all  respects  as  in  actions  founded  on  contracts." 

Act  of  Februaiy  3,  1875,  sec.  1 :  "  All  railroads  which  are  run, 
or  may  be  hereafter  built  and  operated,  in  whole  or  in  part,  in  this 
State,  shall  be  responsible  for  all  damages  to  pei'sons  and  property 
done  or  caused  by  the  running  of  trains  in  this  State." 

Sec.  3 :  "  When  any  adult  person  be  killed  by  railroad  trains 
running  in  this  State,  the  husband  may  sue  for  damages  to  a  wife. 
In  all  other  cases  the  legal  representative  shall  sue." 

Since  the  present  appeal  was  taken,  our  legislature  has  enacted 
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another  law  requiring  compensation  to  be  made  for  causing  death 
by  a  wrongful  act,  neglect,  or  defatilt,  modelled  after  Lord  Camp- 
bell's "Act  for  compensating  the  families  of  persons  killed  by 
accidents"  (August  26, 1846,  9  and  10  Victoria,  c.  93).  It  provides 
that  the  action  shall  be  brought  in  the  name  of  the  personal  repre- 
sentatives of  the  deceased;  or  if  there  be  none,  then  by  his  heii-s  at 
law;  and  the  amount  recovered  shall  be  for  the  exclusive  benefit  of 
the  widow  and  next  of  kin  ;  and  that  the  damages  are  to  be  estimated 
with  reference  to  the  pecuniary  injuries  resulting  from  such  death 
to  the  wife  and  the  next  of  kin.  Under  similar  statutes  elsewhere 
it  has  been  ruled  that  the  existence  of  persons  entitled  to  the 
amount  recovered  is  essential  to  a  recovery,  and  must  be  alleged  in 
the  declaration  and  proved  on  the  trial ;  and  that  the  measure  of 
damages  is  the  pecuniary  injury  suffered  by  the  person  or  persons 
for  whose  use  the  action  is  prosecuted.  And  the  judgment,  though 
recovered  in  the  name  of  the  personal  representative  oi  the  deceased, 
does  not  become  assets  of  the  estate.  The  relation  of  the  adminis- 
trator to  the  fund,  when  recovered,  is  not  that  of  the  representative 
of  the  deceased,  but  he  is  a  mere  trustee  for  the  widow  and  next  of 
kin.  Pierce  on  Eailroads,  Ed.  1881,  pp;  392-3,  and  cases  cited  in 
notes ;  Dennick  v,  Kailroad  Co.,  103  U.  S.  11 ;  s.  c,  1  Am.  &  Eng. 
R.  R.  Gas.  409 ;  Perry  v.  St.  Joe  &  W.  R.  R.  Co.,  29  Kans.  420 ; 
s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  663. 

But  the  act  of  March  6,  1883,  having  become  a  law  since  the 
casualty  here  complained  of,  has  no  bearing  on  this  case.  And 
since  all  of  the  arguments  of  the  appellant's  counsel  against  the  ad- 
ministrator's  right  to  sue  for  the  benefit  of  the  estate  are  drawn 
from  the  construction  placed  by  the  courts  upon  Lord  Campbell's 
act  and  similar  statutes,  we  might  dismiss  this  branch  of  the  case 
without  further  remark.  We  will  say,  however,  that  although  the 
Act  of  February  5,  1876,  is  crude,  loosely  drawn  and  imperfect,  yet 
its  meaning  is  not  obscure.  It  gives  to  the  legal  representative, 
that  is,  to  tne  administrator,  the  right  to  recover  damages  for  the 
negligent  killing  of  his  intestate  by  a  railroad  train.  And  the 
amount  recovered  is  a  part  of  the  personal  assets  of  the  deceased, 
and  takes  the  direction  given  them  by  the  law ;  that  is  to  say, 
one-third  of  the  amount  is  to  be  distributed  to  the  widow,  if  there 
be  any ;  then  creditors  are  to  be  paid  in  full  or  pro  rata^  according 
to  circumstances ;  and  the  surplus,  if  any,  goes  to  the  next  of  kin 
in.  the  proportion  provided  for  in  the  diBtribution  of  personal  prop- 
ertv  under  the  statute. 

Ifow  as  a  question  of  power,  it  is  just  as  competent  for  the  legisla- 
ture to  provide  that  the  fruits  of  such  a  judgment  shall  be  assets 
in  the  hands  of  the  admmistrator,  as  it  is  to  provide  that  they  shall 
be  distributed  to  the  widow  and  next  of  kin.  The  authority  of 
the  legislature  in  the  regulation  of  legal  remedies  is  supreme.  And 
the  difficulty  as  to  the  proper  measure  of  damages  is  one  which  is 
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inherent  in  the  subject,  and  is  as  CTeat  whether  the  action  be  for 
the  benefit  of  the  estate  in  general  or  for  the  benefit  of  the  widow 
and  next  of  kin ;  or  if  there  is  a  difierence,  it  is  a  difference  only 
in  degree.  The  same  difficalty  presents  itself  where  a  person  is 
wonuded  by  the  negligent  operation  of  a  train,  and  the  action  is  in 
his  own  name.  ^^  There  can  be  no  fixed  measure  of  compensation 
for  the  pain  and  anguish  of  body  and  mind,  nor  for  the  loss  of  time 
and  care  in  business,  or  the  permanent  injury  to  health  and  body.* 
So,  when  the  suit  is  brought  by  the  representative,  the  peciuiiarj 
injury  resulting  from  the  death  to  the  next  of  kin  is  equally  uncer- 
tain and  indefinite.  If  the  deceased  had  lived,  they  may  not  have 
been  benefited,  and  if  not,  then  no  pecuniary  injury  could  have  re- 
sulted to  them  from  his  death.  So,  when  the  action  is  for  the 
benefit  of  his  estate,  it  is  possible  that,  if  the  intestate  had  not  been 
killed,  he  might,  nevertheless,  not  have  lived  long,  or  he  might 
have  become  a  cripple,  or  an  invalid,  and  incapable  of  earning  any- 
thing, or  if  he  had  lived  to  old  age,  might  never  have  accumulated 
any  property.  The  statute  seems  to  proceed  on  the  idea  that^4f 
the  person  injured  had  survived  ana  recovered,  he  would  have 
added  so  much  to  his  personal  estate,  which  the  law,  on  his  death,  if 
intestate,  would  have  passed  over  "  to  his  personal  representative 
to  be  administered  according  to  law.  "In  case  of  his  death  by  the 
injury,  the  equivalent  is  given  by  a  suit  in  the  name  of  his  repre- 
sentative." In  all  the  cases  put,  it  is  di£Scult  to  get  at  the  pecu- 
niary loss  with  precision  or  accuracy,  and,  in  all,  the  result  roust  be 
left  to  turn  mainly  upon  the  sound  sense  and  deliberate  judgment 
of  the  jury.    Railroad  Company  v.  Barron,  5  Wall.  90. 

In  connection  with  the  power  of  the  l^islature  to  prescribe  the 
mode  of  proceeding  to  compel  the  wrong-doer  to  make  compensa- 
tion for  a  fatal  injury  to  those  who  are  directly  interested  in  the 
life  of  a  person  wrongfully  killed,  we  notice  that  in  Massachusetts, 
Maine,  and  New  Hampshire,  the  remedy  is  by  prosecution  on  be- 
half of  the  State,  in  form,  criminal,  for  the  recovery  of  a  fine,  to 
be  distributed  among  cei*tain  relatives  of  the  deceased.  Pierce  on 
Kailroads,  387,  where  the  Massachusetts  statute  is  copied  in  ex- 
tenso. 

The  act  of  February  3, 1875,  sets  a  value  in  money  upon  the  life 
of  a  human  being,  and  for  its  wrongful  or  negligent  deprivation 
by  a  railroad  corporation,  gives  a  right  of  action  to  the  adminis- 
trator, who  represents,  collectively,  all  who  were  intei-ested  in  the 
continuance  of  that  life,  whether  as  wife,  as  creditor,  or  as  dis- 
tributee. 

II.  The  defendant  also  moved  the  court  below  to  grant  it  a  new 
trial,  because  the  verdict  was  without  e^vidence  to  sustain  it,  and 
was  contrary  to  law  and  the  insti*uctions  of  the  court,  and  for  mis- 
direction of  the  jury,  and  for  excessive  damages.  The  evidence 
tended  to  show  that  Willette  was  a  brakeman,  attached  to  one  of 
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the  company's  freight  trains ;  that  he  had  been  in  its  employment 
for  two  and  one-hsuf  months,  and  that  his  bnsiness  was  to  couple 
and  uncouple  cai*8,  and  to  stop  the  train.  He  was  twenty-five  years 
old,  was  sound  and  healthy,  as  we  learn  from  the  testimony  of  his 
father,  and  his  wages  were  two  dollare  and  fifty  cents  per  diem. 
He  met  his  death  at  Conway  station  on  a  dai*k  and  ramy  ni^ht. 
The  train  hands  were  switching  some  cars  from  the  side  track  to 
the  main  track.  When  the  cars  were  got  upon  the  main  track,  he 
was  told  by  the  conductor  of  the  train  to  cut  oflf  four  of  them.  In 
the  act  of  doing  this  he  fell  under  the  wheels  and  was  run  over.  No 
witnesses  knew  what  caused  him  to  fall  under  the  wheels.  A  fel- 
low-brakeman  who  was  nearest  to  him  and  the  first  to  reach  him 
after  his  fall,  died  before  the  trial.  The  conductor,  Who  was  the 
next  person  to  go  to  him«  did  not  see  him  when  he  fell. 

But  it  was  the  plaintiff's  theory  that  his  intestate  got  down  be- 
tween the  two  cars  to  pull  out  the  coupling-pin,  and  the  train  start- 
ing to  move  backwards,  he  placed  his  foot  on  a  cix)ss-tie,  which,  on 
account  of  its  age  and  rottenness,  broke  under  his  weight  and  pre- 
cipitated him  under  the  wheels.  All  the  evidence  that  can  be 
found  in  the  record  to  support  this  theory  is,  in  substance,  as  fol- 
low :  There  was  an  open  or  uncovered  culvert  one  hundred  and 
fifty  yards  from  the  depot,  eight  feet  wide  and  two  or  three  feet 
deep,  made  to  drain  off  the  waters  of  the  surrounding  country. 
Between  the  rails  a  plank  ten  or  twelve  inches  wide  spanned  the 
culvert.  The  cars  whicli  Willette  was  required  to  uncouple  were 
standing  on  this  culvert.  Next  morning  tlie  coroner,  in  examining 
the  spot,  found,  at  the  bottom  of  the  culvert,  a  piece  of  sap  wood 
that  had  scaled  off  the  edge  of  a  tie.  This  piece  of  wood  was  be- 
tween nine  and  twelve  inches  long,  and  one  or  two  inches  thick. 
There  was  dirt  on  the  tie  or  on  the  piece  of  wood  and  the  appear- 
ance of  something  having  pressed  down  the  piece  off  the  tie,  but 
no  impression  of  a  man's  foot.  There  was  no  evidence  that  this  tie 
was  rotten,  except  the  sap  surface. 

This  is  a  slender  thread  to  bang  a  verdict  upon,  which,  in  order 
to  stand,  must  be  based  upon  affirmative  proof  of  the  company's 
negligence.  No  connection  is  shown  between  the  alleged  defect 
in  the  culvert  and  Willette's  death.  Several  persons — ^it  is  impos- 
sible to  say  how  many,  but  certainly  those  who  came  and  removed 
the  body — ^had  been  around  and  about  the  spot,  any  one  of  whom 
might  have  kicked  off  this  fragment  of  decayed  wood,  as  well  as 
Wulette.  The  fact  that  the  culvert  was  uncovered  is  not  vrvma 
fade  proof  of  negligence,  since  the  legislature  has  not  required  them 
to  be  covered,  nor  is  it  customary  to  cover  them,  nor  is  its  open 
condition  proved  to  have  had  any  relation  to  the  injury  complained 
of.  If  Willette  had  slipped  into  the  culvert  the  cars  would  prob- 
ably have  mutilated  his  body  or  legs,  but  such  was  not  the  case. 

The  court  gave  the  following  amongst  other  directions : 
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"  If  the  jury  believe  from  the  evidence  and  cireamBtances  of  this 
case  that  plaintiff's  intestate  was  killed  by  reason  of  de- 


liiAPPLicABLB  fective  and  decayed  cross-ties  over  a  culvert  on  the 
lOKviDMCK.  ^^^^  ^^  defendant,  when  it  was  necessary  for  the  de- 
ceased and  other  employees  of  defendant  frequently  to  pass  in 
coupling  and  uncoupling  cars,  and  that  said  defendant  railroad 
company,  through  its  agents,  knew  of  said  defect,  or  might  have 
known  by  the  use  of  ordinary  care  or  diligence ;  and  if  the  jury 
find  further,  that  said  cross-tie  was  so  deSctive  or  decayed  as  its 
use  would  naturally  and  reasonably  be  dangerous,  they  should  find 
for  plaintiff,  unless  they  also  find  that  said  intestate  was  also  in 
fault  at  the  time  of  the  accident,  and  by  reason  of  his  fault  con- 
tributed to  the  injury ;  or  that  he  knew  that  the  cross- tie  was  de- 
cayed or  defective,  or  ought  by  ordinary  care  to  have  known  it, 
and  that  the  defects  were  of  such  a  nature  as  would  induce  him 
reasonably  to  foresee  what  might  endanger  his  safety. 

"  If  there  was  a  culvert  at  the  place  at  which  deceased  was  killed, 
and  over  which  the  deceased  or  other  employees  of  defendant  had 
frequently  to  pass  in  coupling  and  uncoupling  cars,  it  was  the  duty 
of  defendant  to  exercise  ordinary  care  in  the  construction  and 
maintenance  of  such  culvert  to  protect  the  employees  of  defend- 
ant from  accident.  And  if  the  jury  find  from  the  evidence  that 
defendant  failed  to  exercise  oi*dinary  care  in  the  construction  and 
maintenance  of  said  culvert,  and  that  deceased  was  thrown  down 
by  reason  of  the  defects  in  said  culvert  and  killed  by  the  care,  they 
will  find  for  the  plaintiff,  unless  they  also  find  that  such  defects 
were  known  to  the  deceased,  or  by  the  exercise  of  ordinary  care 
and  caution  he  ought  to  have  known  them." 

These  instructions  were  inapplicable  to  any  state  of  facts  in 
proof,  and  were  calculated  to  mislead  the  jury.  There  was  no  testi- 
mony from  which  the  jury  could  legitimately  infer  that  Willette 
was  thrown  down  and  killed  by  reason  of  a  defective  culvert  or  a 
defective  cross-tie.  Instructions  should  not  be  based  upon  un- 
proved hypotheses. 

In  the  first  place  there  was  no  evidence  of  any  defect  in  the 
culvert  or  in  the  tie.  They  were  constructed  and  placed  in  posi- 
tion to  form  a  secure  road-bed  for  the  passage  of  defendant's  trains, 
not  to  furnish  a  footpath  or  standing  place  for  defendant's  em- 
ployees or  others ;  ana  there  is  nothing  to  show  that  they  were 
inadequate  or  ill-adapted  to  the  purpose  for  which  they  were  de- 
signed. 

The  court  also  refused  the  following  prayer  of  the  defendant : 

"  If  the  jury  believe  from  the  evidence  that  the  deceased,  in 

the  performance  of  his  duty  as  the  employee  of  the  company, 

went  upon  the  culvert  under  the  road-bed  to  couple  or 

Ri*m*"^5i>  uncouple  cars,  and  was  injured  thereby,  or  by  stepping 

&I8K8.  upon  the  edge  of  a  tie  at  the  side  of  a  culvert,  suoi 
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edge  scaling  and  giving  away,  whereby  he  fell  and  was  ininred, 
ench  facts  do  not  tend  to  prove  negligence  on  the  part  of  the  de- 
fendant." 

The  employment  of  brakeman  on  a  railroad  is  extra  hazardous 
in  its  nature.  For  this  he  is  in  some  degree  compensated  by  high 
wages  paid  for  mere  manual  labor,  not  requiring  any  special  skill 
or  pi-evious  training.  He  assumes  all  risks,  necessanly  incid^ent  to 
his  employ menty  and  to  give  him  a  right  of  action  against  his 
employer  for  an  injury  sustained  in  its  service,  the  company  must 
have  owed  him  some  duty  arising  from  contract  or  from  the  rela- 
tion itself ;  and  a  failure  to  perform  that  duty  must  have  been  the 
proximate  cause  of  the  injary.  Undoubtedly  the  master  is  bound 
to  furnish  his  servants  with  proper  machineiy,  agencies,  and  in- 
strn  mentalities  for  the  due  conduct  of  his  business;  and  this  in  the 
case  of  a  railway  company  includes  a  safe  and  sufficient  roadway. 
Bat  here  the  road-bed  appeai-s  to  have  been  in  good  repair.  The 
fact  that  the  sap  surface  of  the  tie  had  partially  decayed  is  no  indi- 
cation that  it  was  too  unsound  to  support  the  weight  of  the  trains. 
This  is  probably  more  or  less  the  case  with  all  wooden  ties  in  a  few 
months  after  they  are  laid  down. 

We  cannot  say  as  matter  of  law  that  it  was  the  defendant's  duty 
to  furnish  the  plaintifiPs  intestate  with  a  safe  standing  place  when 
he  alighted  to  couple  or  uncouple  cara.  In  fact  there  was  no  ne- 
cessity to  alight  at  all,  as  the  order  given  might  as  well  have  been 
executed  by  means  of  the  Brake-rod. 

For  the  errors  above  indicated,  the  judgment  is  reversed  and  a 
new  trial  granted. 


Houston  and  Texas  Csntral  R.  B.  Oo. 

V. 

Maddox. 

(Advance  Case,  Texas.    May  23,  1885.) 

The  injury  complained  of  occurred  after  the  train  on  which  plaintiff  was 
e&gafled  arrived  at  D.  Plaintiff,  a  brakeman  on  the  train,  was  ordered  to 
couple  certain  cars  on  the  side-track  to  be  attached  to  and  carried  on  by  the 
train.  The  injury  occured  from  an  attempt  to  use  the  links  which  he  found 
in  the  drawheads  of  said  cars.  Upon  the  question  of  negligence  of  the  de- 
fendant, or  contributory  negligence  of  plaintiff,  the  court  correctly  charged 
&8  follows  :  ''The  law  imposes  on  the  defendant  the  duty  of  fumiahinff  to  its 
employees  machinery  and  appliances  of  all  kinds,  including  links  and  pins, 
reasonably  suitable  and  proper  to  enable  such  employees  to  perform  the 
duties  required  of  them,  ana  also  to  use  reasonable  diliffence  to  keep  such 
machinery  and  appliances  in  such  reasonable  proper  condition  after  they  are 
furnished,  and  if  plaintiff  was  injured  by  reason  of  a  failure  of  defendant  in 

21  A.  &  £.  R.  Cas.-^40 
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this  respect,  he  would  be  entitled  to  recoTer,  unless  yon  believe  from  the 
evidence  that  it  was  a  part  of  plaintiff's  duty  as  brakeman  to  examine  the 
link  before  undertaking  to  use  it." 

A  successful  party  may  remit  such  portion  of  the  damages  recovered,  even 
upon  the  intimation  of  the  intention  of  the  court  to  grant  new  trial  if  such 
be  not  done,  as  will  bring  the  amount  within  the  proper  limit,  and  thus  core 
the  defect. 

Appeal  from  Grayson  County. — ^March  7, 1882,  appellee  brought 
this  suit  against  appellant,  alleging  that  he  was  engaged  in  running 
on  one  of  the  appellant's  cars  as  a  brakeman,  from  Denison  to 
Dallas,  and  that  wiiile  in  the  act  of  coupling  such  cars  at  Dallas, 
his  hand  and  fingers  were  cailght  and  mashed,  and  three  of  his 
fingers  rendered  useless  by  reason  of  a  bent  link  which  was  in  the 
draw-head  of  the  car,  and  with  which  he  attempted  to  couple  the 
cars,  not  knowing  its  condition  ;  that  it  was  bent  in  the  midale,and 
slipped  over  the  draw-head  when  he  attempted  to  couple  with  it, 
and  his  hand  was  caught  between  the  draw-heads  and  mashed, 
damaging  him  in  the  sum  of  $15,000,  which  accident  was  caused 
through  the  negligence  of  appellant. 

October  8,  1883,  appellant  filed  an  amended  answer,  pleading  a 
general  denial,  and  specially  that  plaintifPs  own  negligence  and 
want  of  care  in  not  inspecting  and  in  not  supplying  a  good  link,  as 
it  was  his  duty  to  do,  caused  the  injnry  complained  of,  and  that 
appellant  was  without  fault,  and  that  the  accident,  if  not  caused  by 
plain  tifiPs  negligence,  then  it  was  occasioned  through  the  ne^ligene 
of  a  fellow-servant  of  plaintiff's ;  that  appellant  famished  good 
links,  and  that  its  trains  were  supplied  with  a  sufScient  number  of 
extra  links  to  supply  the  places  of  those  that  might  become  loet, 
bent  or  broken,  and  that  it  was  appellee's  especial  duty  to  discover 
the  defects  in  the  link  and  to  supply  its  place  with  a  good  one. 

The  case  was  tried  by  a  jury,  which  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff  for  $4000. 

Appellant  filed  a  motion  for  new  trial,  pending  which  appellee 
entered  a  remittztur  of  $1000,  upon  which  the  court  overruled  the 
motion. 

The  first  assi^ed  error  is  the  action  of  the  court  in  refusing  to 
give  the  following  instruetions  asked  by  the  defendant,  to  wit : 

• "  If  you  believe  from  the  evidence  that  plaintiff  was  guilty  of 
any  negligence  contributing  to  his  injury,  you  will  find  for  the  de- 
fendant, and  in  determining  the  question  of  negligence  you  are  in 
structed : 

^^  1.  That  it  is  the  duty  of  railroad  companies  to  provide  reason- 
able, suitable,  and  safe  machinery  and  appliances  with  which  the 
employee  is  to  work. 

"2.  That  the  railroad  company,  after  furnishing  appliances, 
which  are  orginally  reasonably  suitable  and  safe,  it  is  not  required 
to  insure  or  warrent  the  continnance  of  that  condition,  but  the  em- 


BBAKEHAN — ^DEFECTIVE  COUPLING.  627 

ployee  who  works  with  appliance  is  required  to  take  notice  of  de- 
fects that  are  brought  on  by  its  use,  and  report  the  same  to  his  em- 
ployer, or  supply  the  place  by  one  not  detective,  if  the  employer 
nas  placed  good  ones  in  his  reach  for  that  purpose,  and  a  failnre  to 
do  this  would  be  such  negligence  as  to  preclude  a  recovery  for  an 
injury  received  in  the  use  of  a  defective  appliance." 

The  second  assigned  error  is  the  action  of  the  court  in  giving  the 
following  special  charge  at  request  of  plaintiff,  to  wit : 

"  The  law  imposes  on  the  defendant  the  duty  of  furnishing  to  its 
employees  macninery  and  appliances  of  all  kinds,  including  links 
and  pins  reasonably  suitable  and  proper  to  enable  such  employees 
to  perform  the  duties  required  of  tliem,  and  also  to  use  reasonable 
diligence  to  keep  such  machinery  and  appliances  in  such  reason- 
ably proper  condition  after  they  are  furnisned,  and  if  plaintiiSE  was 
injured  by  reason  of  a  failure  of  defendant  in  this  respect,  he 
would  be  entitled  to  recover  unless  you  believe  from  the  evidence 
that  it  was  part  of  the  plaintiff's  duty  as  brakeman  to  examine  the 
link  before  undertaking  to  use  it." 

The  fourth  error  assigned  relates  to  the  excessiveness  of  the  ver- 
dict, and  the  fifth  assigned  error  is :  ^*  The  court  erred  in  allowing 
plaintiff  to  file  a  remittitur  in  this  case,  and  in  overruling  de- 
fendant's motion  for  a  new  trial,  based  on  the  ground  that  the  finding 
of  the  jury  was  excessive,"  because  the  measure  of  damages  in  this 
case  not  being  a  matter  of  law,  and  the  court  not  being  able  to  de- 
termine with  certainty  the  funount  of  damages  which  the  plaintiff 
was  entitled  to  recover,  the  remittitur  could  not  cure  the  excessive 
verdict  and  judgment. 

Jff.  De  Armmd  &  C.  N.  BucTder  for  appellant. 

"Hwre  &  Head  for  appellee. 

Walkeoei,  p.  J. — The  conrt  did  not  err  in  refusing  to  give  the 
special  instructions  asked  by  the  defendant.  It  was  not  applicable 
to  the  case.    The  evidence  showed  that  the  train  had  facts. 

reached  Dallas,  and  that  the  plaintiff,  a  brakeman  on  it,  was  or- 
dered to  couple  certain  cars  that  were  on  the  side-track,  presumably 
to  be  attached  to  and  carried  on  by  the  train.  The  injury  com- 
plained of  resulted  from  the  attempt  to  make  use  of  the  links 
which  be  found  attached  to,  or  in  the  draw-head  of  the  cars  referred 
to,  and  if  they  were  defective  and  dangerous  to  be  used,  the  ques- 
tion is  whether  the  defendant  was  guilty  of  negli^nce  in  not  nav- 
ing  supplied  proper  links  for  the  occasion  in  question ;  and  whether, 
notwitnstanding  such  general  obligation,  it  devolved  as  a  duty  on 
the  plaintiff  to  nave  made  snc^  an  examination  of  the  link  before 
using  it  as  a  man  of  ordinary  care  ought  or  would  have  made  un- 
der the  circumstances.  The  instruction  asked  was  adapted  to  the 
case  of  the  use  by  an  employee  of  tools  or  appliances,  the  condition 
of  which  is  the  subject  of  his  supervision  and  use,  and  the  defects 
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occurring  in  oi*  existing  in  which  it  is  his  dntj  to  know,  and  of 
which  he  is  supposed  to  be  cognizant  This  is  not  that  ease. 
H.  &  T.  0.  R.  K.  V.  McNamara,  59  Texas,  255. 

The  charge  gi^en  by  the  court  presented  the  proper  view  of  the 
subject  under  the  facts  proved  on  the  trial,  and  the  court  did  not 
err  in  giving  it. 

The  charge  given  by  the  court  presented  the  proper  view  of  the 
subject  under  the  facts  proved  on  the  trial,  and  the  court  did  not 
err  in  giving  it. 

The  question  of  negligence  on  the  part  of  tlie  defendant  under 
all  the  facts  was  an  issue  to  be  determined  by  the  jury,  and  theii 
verdict  is  supported  by  evidence  and  that  the  plaintiff  did  notoon- 
KsouancB  to  tribute  to  the  accident  by  any  want  of  care  on  his  part. 
■T^T.  ^  Whilst  it  is  true  that  there  was  much  testimony  intro- 
duced by  the  defendant  to  show  that  it  was  the  duty  of  the  brake- 
man  to  examine  the  link  before  attempting  to  use  it,  there  was 
distinct  and  intelligent  evidence  to  the  contraiy,  and  it  was  the 
province  of  the  jury  to  weigh  it  all  and  determine  the  conflict  ac- 
cording to  their  judgment  upon  it,  which  they  did  do.  Their  ver- 
dict is,  therefore,  not  without  evidence,  but  it  is  supported  by  suffi- 
cient evidence.  As  concerns  the  condition  and  fitness  of  the  link 
for  use  with  safety  to  the  defendant's  brakemen,  there  can  be  raiaed 
no  controversy  under  the  evidence. 

Thei*e  remains  but  one  question,  whether  the  verdict  is  so  ex- 
cessive in  amount  as  to  require  a  reversal  of  the  judgment.  The 
familiar  rule  of  law  applicable  to  cases  like  this  is  thus  stated: 
wrrhbe  tsb-  "  Where  there  is  not  a  legal  measure  of  damages,  and 
DioT  KLCEaam,  ^i^ere  the  damages  are  liquidated  and  the  amount  is 
referred  to  the  discretion  of  the  jury,  tne  court  will  not  ordinarily 
interfere  with  the  verdict.  It  is  the  peculiar  province  of  the  jaiy 
to  decide  such  cases  under  appropriate  instructions  f|*om  the  court, 
and  the  law  does  not  recognize  in  the  court  the  power  to  substitute 
its  own  jud^ent  for  that  of  the  jury.  Although  the  verdict  ma^ 
be  considerably  more  or  less  than  in  the  judgment  of  the  court  it 
ought  to  have  been,  still  it  will  decline  to  interfere  unless  the 
amount  is  so  great,  or  so  small,  as  to  indicate  that  the  jury  moat 
have  found  their  verdict  under  the  influence  of  passion  or  preju- 
dice, or,  in  other  words,  that  it  is  the  result  of  a  perverted  judg- 
ment and  not  that  of  their  cool  and  impartial  deliberation.  When 
the  verdict  is  thus  excessive  or  deficient,  the  trial  court  in  its  dis- 
cretion will  interpose  and  set  it  aside."  1  Sutherland  on  Dam., 
p.  810. 

Accepting  this  as  the  standard  rule  on  the  subject,  we  are  unable 
to  say  from  the  record  before  us  that  the  discretion  of  the  trial 
court  was  improperly  exercised  in  refusing  to  set  aside  the  verdict. 
The  plaintiff's  injury  was  shown  to  be  a  permanent  one,  and  which 
directly  affected  his  capacity  to  earn  a  livelihood  to  a  serious  do- 
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^ree ;  and  that  he  had  already  finstained  considerable  peenniaiy  loes 
in  consequence  of  the  injury,  as  well  as  having  been  subjected  to 
great  pain,  bodily  and  mentally.  We  know  of  no  jnst  nde  to  en- 
able ns  to  declare  that  the  estimate  of  the  jury  oi  the  plaintiff's 
dam^  weie  exceedve  even  if  he  had  not  entered  a  remttbUur,  as 
was  done. 

It  may  be  inferred  that  the  trial  court  may  have  indicated  an  in- 
tention to  grant  a  new  trial  nnless  the  remUtUvr  should  be  entered 
of  $1000.  The  fact  that  the  plaintiff  yielded  to  such  a  suggestion, 
if  made,  is  no  concession  that  can  injuriously  affect  his  RBaanmm. 
rights  on  this  appeal.  Gulf,  West  Texas  &  P.  R.  R.  v.  Montier, 
61  Texas,  124.  We  perceive  nothing  in  the  amount  found  by  the 
verdict,  or  otherwise  disclosed  by  the  record,  which  indicates  that 
the  jury  were  influenced  by  passion  or  prejudice,  and  if  not,  cer- 
tainly, if  the  plaintiff  saw  proper  to  remit  a  part  of  his  judgment,  he 
had  a  right  to  do  so  witnout  prejudice  to  the  validity  of  it  as  it 
stood  after  being  thus  diminished. 

In  cases  where  it  appears  that  an  excessive  verdict  has  resulted 
from  the  passion  or  prejudice  of  the  jury,  the  effect  of  2iremittitwr 
to  an  amount  satisfactory  to  the  judgment  of  the  court  trying  the 
case  as  not  being  excessive,  has  been  lield  to  remedy  the  objection. 
The  correctness  of  such  a  practice,  however,  is  questioned  by 
Sutherland  in  his  work  on  aamages,  as  being  a  departure  from 
sound  principle  and  practice.  1  Sutherland  on  Dam.,  pp.  813, 
814,  and  the  cases  there  cited. 

As  already  intimated,  we  do  not  think  that  such  a  question  is 
here  involved,  however.  We  are  of  the  opinion  that  the  judg- 
ment ought  to  be  affirmed. 

Affirmed. 


8t.  Louis,  Ibon  Mottntain  and  Southebn  B.  B.  Oow 

V. 
HlGGIKS. 

(44  AfhafMM  BeparU^  398.) 

When  an  answer  does  not  contain  a  counter-claim  or  set-off,  no  reply  is 
admissible.  The  filing  of  the  answer  puts  the  cause  at  issae,  and  the  circuit 
judges  -should  not  permit  the  record  to  be  incumbered  with  useless  and  im- 
proper pleadings. 

An  infant's  release  of  a  demand  is  voidable  at  his  election;  and  the  bring- 
ing of  suit  upon  the  demand  is  an  unequivocal  disafSlrmance  of  the  release. 

An  infant  may  disaffirm  his  contract  without  restoring  the  consideration 
received  for  it. 

A  railroad  company  in. using  in  its  trains  an  old  car  which  is  lower  than 
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the  others,  ia  not  guilty  of  such  negligence,  as  to  be  liable  to  its  seirants 
wlio  knowingly  incur  the  risk,  for  an  injury  resulting  from  the  conpling  of 
such  old  car  with  another,  though  the  danger  be  greater  than  with  cars  of 
equal  height. 

Smith,  J. — ^A  minor,  suing  by  his  next  friend,  brought  this  ac- 
tion against  the  railway  company  for  personal  injuries  sustained  in 
FLBADiiKM-  Av  ^^  service.  The  answer  traversed  the  allegation  of  care- 
mmz    rbplt:  lessuess  in  the  operation  of  defendant's  road,  and  averred 

'^  contributory  negligence,  denied  the  plaintiffs  minority 

and  pleaded  that  for  the  sum  of  $125  paid  to  him,  he  had  in  writ- 
ing released  all  right  of  action  against  the  company.  The  plaintiff 
replied  that  he  was  a  minor  when  he  executed  the  release  and  was 
therefore  not  bound  by  it  Upon  this  issue  the  cause  was  tried 
and  the  jury  gave  a  verdict  for  $4000. 

As  the  answer  did  not  contain  a  set-off  or  counter-claim,  no  re- 
ply was  admissible.  When  the  answer  was  filed,  the  cause  was  at 
issue,  and  the  circuit  judges  should  not  permit  the  record  to  be 
incumbered  with  useless  and  iniproper  pleadings.  Gantt's  Dig. 
sec.  4579  ;  George  v.  St.  L.,  I.  M.  &  S.  R  R.  Co.,  34  Ark.  613 ; 
8.  c,  1  Am.  &  Enff.  R.  R.  Gas.  294. 

The  testimony  shows  that  the  plaintiff  was  only  about  nineteen 
years  of  age  at  the  time  of  his  injurv,  although  he  appeared  to  be 
iiirANT:  rk-  older ;  and  the  release  relied  upon  bears  aate  some  four 
▲muuircB.  n^onths  later,  consequently  he  was  not  bound  by  it,  if 
he  has  signified  his  election  to  oisaffirm  it.  And  the  brin^in^  of 
suit  is  an  unequivocal  act  of  disaffirmance.  Watson  v.  fillings, 
38  Ark.,  278  ;  Sims  v.  Everhardt,  102  TJ.  S.,  300. 

But  it  is  suggested  that  the  plaintiff  could  not  repudiate  his  con- 
tract made  in  mfancy  without  restoring  the  consideration  he  had 
rrubnofooh.  i*eceived.  This  doctrine  was  intimated  in  Bozemant;. 
sTOKBAnoii.  Browning,  31  Ark.  364 ;  and  it  cannot  be  denied  that 
it  has  respectable  authority  to  support  it.  Yet  it  seems  to  be 
founded  on  a  misconception  of  the  ^ound  upon  which  the  right  is 
founded,  viz.,  the  presumed  incapacity  of  an  mfant  to  protect  him- 
self against  the  arts  of  designing  persons  and  the  consequence  of 
his  own  indiscretion.  To  require  of  him,  then,  to  take  such  care 
of  the  consideration  received  as  will  enable  him  to  restore  it  and 
thereby  place  the  other  party  in  statu  quo^  is  to  measure  his  ca- 
pacity by  the  same  standard  that  is  applied  to  adults. 

^'  The  right  to  repudiate  is  based  on  the  incapacity  of  the  infant 
to  contract,  and  that  incapacity  applies  as  well  to  the  avails  as  to 
the  property  itself ;  and  where  the  avails  of  the  property  are 
improvidently  spent,  or  lost  by  speculation  or  otherwise,  during 
minority,  theiniant  should  not  be  held  responsible  for  an  inability 
to  restore  them.  To  do  so  would  operate  as  a  serious  restriction 
upon  the  right  of  an  infant  to  avoid  his  contract,  and  in  many 
cases  would  destroy  the  right  altogether.  .  .  .  The  right  to  re- 
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scind  is  a  legal  right  established  for  the  protection  of  the  in- 
fant; and  to  make  it  dependent  upon  performing  an  impossibility, 
which  impossibility  has  resulted  from  acts  which  the  law  presumes 
him  incapable  of  performing,  would  tend  to  impair  the  right  and 
withdraw  the  protection,  iooth  upon  authority  and  principle,  we 
think  a  restoration  of  the  consideration  could  not  be  exacted  as  a 
condition  precedent  to  a  rescission."  Green  v.  Green,  69  N.  Y. 
653 :  Chandler  v.  Simmons,  97  Mass.  508 ;  Walsh  v.  Young,  110 
lb.  396 ;  Gibson  v.  Slopher,  72  lb.  279 ;  Buchizky  v.  DeHaven, 
97  Pa.  St.  202. 

There  is  no  doubt  that  the  plaintiff  suffered  severe  and  perma- 
nent injuries  such  as  to  make  of  him  a  cripple  and  render  the  re- 
mainder of  his  life  miserable.  But  can  he  recover  of  the  railway 
company  damages  for  those  injuries  ? 

The  plaintiff's  own  deposition  is  wholly  confined  to  the  nature 
and  extent  of  his  injuries  and  his  sufferings.  He  does  not  speak  of 
the  circumstances  under  which  the  accident  took  place,  nor  disclose 
any  particulars  from  which  it  can  be  infeiTed  wnose  fault  it  was. 
And  the  same  may  be  said  of  all  the  other  testimony  in  the  case,  ex- 
cept that  of  one  witness,  which  is  given  entire : 

"  I  know  George  Higgins ;  I  was  conductor  of  the  train  when 
he  was  hurt.  George  was  a  brakeraan.  As  we  were  going  north 
from  Texarkana,  on  defendant's  railway,  about  one  and  a  half  miles 
south  of  Homan,  the  door  to  one  of  the  box  cars  dropped  off  and 
two  bales  of  cotton  fell  out.  I  told  the  men  to  set  that  car  out  on 
side-track  so  th?t  the  cotton  could  be  put  back  and  brought  on  by 
the  next  train.  George  was  brakeman  on  the  rear  end  of  the  train 
(hind  brakeman).  He  uncoupled  the  caboose  from  the  train  and 
left  it  standing  on  the  main  track  just  below  the  mouth  of  the 
switch.  The  box  car  was  set  out  on  the  switch  by  a  sudden  kick 
back,  and  the  train  pulled  back  to  couple  on  to  the  caboose.  .  It  was 
then  George  got  hurt.  He  had  to  set  the  switch  both  ways.  The 
caboose  was  a  little  old,  and  the  floor  had  sagged  a  little ;  on  this 
account  the  drawhead  of  the  caboose  was  a  little  lower  than  that  of 
the  freight  car,  so  tliat  in  coupling  the  drawheads  would  pass  one 
over  the  other,  unless  the  coupling  was  successfully  made.  They 
used  a  crooked  link  in  coupling  the  caboose  to  the  other  cars. 
When  the  box  car  was  set  out,  George  left  the  crooked  link  in  the 
rear  end  of  the  box  car,  and  when  the  train  pulled  back  on  the 
main  track  to  get  the  caboose  there  was  a  straignt  link  on  the  rear 
end  of  the  box  car  that  was  to  be  coupled  to  the  caboose.  Higgins 
attempted  to  make  the  coupling  witli  the  straight  link,  and  was 
unsuccessful,  whereupon  the  drawheads  passed  and  locked,  and 
caught  Higgins  and  crushed  him.  I  was  about  two  car-lengths  of 
])im  at  the  time,  and  when  he  called  me  I  knew  what  was  the  matter. 
It  was  George's  business  to  make  the  coupling.  He  had  been  ad- 
vised of  the  condition  by  me,  and  I  had  always  told  him  (tf  it  ever 


632  ST.  LOUIS,  ETC.,  R.  B.  €0.  V.  HIGOH^S. 

since  he  was  with  me,  and  that  I  had  a  crooked  link  with  which  to 
make  the  coupling,  and  for  him  to  never  attempt  to  make  the  coup- 
ling without  this  crooked  link.  I  had  had  charge  of  this  car  for 
abont  three  months.  I  made  complaint  twice  to  tlie  master  me- 
chanic, Mr.  Finlej,  about  its  condition.  He  gave  me  no  assurance 
that  be  would  give  me  another  caboose.  George  hadn't  been  very 
long  on  the  road,  saj  about  two  weeks.  I  don't  know  that  he  Lad 
not  lieen  on  the  road  before.  The  crooked  link  was  on  the  hind' end 
of  the  car  that  was  set  out.  Crooked  links  are  made  to  be  need 
when  one  di-awhead  is  higher  than  the  otiier.  I  suppose  George 
was  in  a  huxTj,  as  we  were  hurried  about  this  sudden  emergency, 
and  tried  to  make  the  coupling  with  the  straight  pin  in  the  rear  end 
of  the  box  car  that  was  backing  down  to  be  coupled  to  the  caboose. 
The  accident  was  about  6  o'clock  in  the  morning,  about  twilight 
— it  was  dusty. 

^'  I  had  two  brakemen  on  the  train,  George  acted  as  hind  brake- 
man.  He  acted  as  such  in  all  my  employment  of  him,  abont  two 
weeks.  I  had  no  other  caboose  except  this  all  the  time  he  was  \rith 
me.  It  was  his  business  to  couple  and  reconple  this  car.  I  had 
told  him  to  use  a  crooked  link  in  making  this  coupling.  He  had 
made  several  couplings  of  this  csir.  I  would  not  have  attemptod 
to  make  this  coupling  m^'self,  under  any  consideration,  without  a 
crooked  link,  but  ninety-nine  times  out  of  one  hundred  the  coup- 
ling could  have  been  made  with  the  crooked  link.  I  took  George 
to  be  from  twenty  to  twenty-two  years  of  age.  He  was  the  bright^t 
of  all  his  brothevs.  Two  of  his  brothers,  one  older  and  one  younger 
than  himself,  have  been  brakemen.  He  never  told  me  how  he  got 
hull;.  I  told  him  he  onght  to  have  used  the  crooked  link,  and  if 
he  had  he  would  not  have  been  hurt.  I  am  not  in  the  employ  of 
defendant  now. 

^'  When  we  make  a.  switch  it  is  the  hind  brakeman's  duty  to  make 
the  uncoupling,  open  the  switch,  close  the  switch,  then  reconple 
the  caboose.  My  train  was  fully  equipped,  two  brakemen  and 
myself.  I  was  runiflng  a  through-freight.  I  think  I  had  sufficient 
men  to  do  the  work.  Two  men  can  do  all  the  work  easily,  except 
in  case  of  emergency.  Setting  out  this  car  was  a  case  of  emergency, 
but  two  men  can  do  it.  No  extra  pressure  was  put  on  Higgins  be- 
cause of  no  more  men.  When  the  switch  was  made  the  crooked 
link  was  left  in  the  hind  end  of  the  box  car  set  out.  I  was  particu- 
lar about  keeping  sufficient  crooked  links  for  this  caboose,  and  there 
was  one  extra  crooked  link  in  the  caboose  when  Higgings  made  the 
coupling  at  whicli  he  got  hurt.  As  I  told  you  before,  1  had  always 
told  him  to  use  a  crooked  link  when  he  made  a  coupling  with  the 
caboose.  It  was  his  duty  to  have  taken  the  straight  link  ontof  the 
rear  end  of  the  box  car  which  was  to  be  coupled  on  to  the  caboose, 
and  to  get  a  crooked  link  before  making  the  coupling.    It  is  the 
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hind  brakeman's  duty  to  make  all  the  coupling  and  nnconplings  of 
the  caboose,  and  to  clean  it  np." 

A  master  owes  it  to  his  servant  to  provide  suitable  means,  mate- 
rial, machinery,  and  appliances  to  do  his  work.  And  duttabtopbo. 
this  rule,  in  its  applicalion  to  the  relations  of  a  railway  kt. 
company  to  its  train-hands,  includes  a. safe  track  and  sound  and 
sufficient  cars.  Here  the  proximate  canse  of  the  injury  was  not 
the  old  and  damaged  condition  of  the  caboose,  but  the  attempt  to 
maJce  the  coupling  with  a  straight  link,  against  the  use  of  which 
he  had  been  warned,  instead  of  a  crooked  link  which  was  furnished 
him  for  the  purpose. 

A  railway  company,  in  making  use  in  its  trains  of  an  old  car 
which  is  lower  than  the  others,  is  not  guilty  of  such  negligence  as 
to  be  liable  to  its  servants,  who  knowingly  incurred  the  risk,  for  an 
injury  resulting  from  the  coupling  of  such  old  car  with  another, 
though  the  danger  be  greater  than  with  cars  of  equal  height.  Ft. 
W.,  J.  &  S.  E.  K.  Co.  V.  Gildersleeve,  83  Mich.  134.  And  in  Hulett 
V.  St.  L.,  K.  0.  &  N.  E.  E.  Co.,  67  Mo.  289,  it  was  held  that  a  brake- 
man  who  undertook  to  couple  together  two  cars  of  unequal  heights 
without  using  the  ordinary  crooked  link,  adopted  for  preventing 
accidents  in  such  cases,  was  not  entitled  to  recover  for  mjuries  bo 
sustained. 

The  judgment  is  reversed  and  a  new  trial  ordered. 


KsLLY,  Adm'r,  etc., 

V, 

Wisconsin  Central  E.  E.  Co.  etdl. 

(Advance  CoMy  Witconnn,    June  1,  1885.) 

A  brakeman  was  killed  while  attemptine  to  couple  a  freight  car  beloogine 
to  the  road  by  which  he  was  employed  and  a  car  belonging  to  another  road, 
1^  reason,  as  alleged,  of  a  dissimilarity  in  the  couplings  of  the  two  cars. 
SM,  that  the  railroad  company  was  not  liable. 

Appeal  from  circuit  court.  Fond  du  Lac  county. 
A.  A.  KeUy  and  Duffy  i&  McOrary  for  appellant. 
JEAwi/n,  H.  Abbot  zxia  Moward  Morris  for  respondents. 

Obton,  J. — This  is  an  appeal  from  the  order  sustaining  a  gen- 
eral demurrer  to  the  complamt,  on  the  ground  that  it  does  not  state 
a  cause  of  action.  The  following  facts  are  stated  in' the  complaint : 
The  intestate  was,  and  had  been  for  a  long  time,  a  brakeman  on  one 
of  the  freight  trains  of  said  company,  which  ran  be-  facts. 

tween  Fond  du  Lac  and  Menasha,  and  it  was  his  duty  to  couple 
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freight  cars  to  the  caboose.  On  the  day  the  intestate  lost  his  life, 
the  train  was  run  out  on  a  side-track  at  Fond  du  Lac  for  the  pur- 
pose of  coupling  a  f  rei^t  car  which  belonged  to  the  Chicago,  Mil- 
waukee &  St.  faul  R.  K.  Co.  to  the  caboose  at  the  rear  end  of  said 
train.  The  coupling  iron  of  the  freight  car  was  too  high  and  tliat 
of  the  caboose  was  too  low  for  such  coupling ;  and  when  the  train 
moved  up  towards  the  caboose,  the  intestate  stepped  between  the 
freight  car  and  the  caboose,  and,  in  attempting  to  do  such  impofisi- 
ble  coupling,  the  coupling-irons  passed  by  each  other  over  and  under, 
and  the  intestate  was  caught  between  the  platform  of  the  caboose 
and  the  end  of  the  freight  car,  and  crushea  and  killed.  The  dntj 
of  the  company  to  provide  cars  of  suitable  couplings  and  adapted 
to  each  other,  and  the  negligence  of  the  company  in  not  doing  so, 
and  in  allowing  such  a  freight  car  of  another  company  to  bebrooght 
upon  the  track  to  be  so  coupled,  and  the  care  and  prudence  of  the 
intestate,  were  alleged. 

The  want  of  adaptation  of  these  two  cars  to  each  other  (in  all 
respects  properly  constructed  in  themselves)  was  the  only  defect, 
ana  the  furnishing  of  them  by  the  company  and  requiring  them  to 
be  so  coupled  constituted  the  only  negligence  of  the  company  com- 
plained of.  There  is  no  reason  stated  why  the  intestate  did  not  or 
could  not  have  discovered  this  apparent  want  of  adaptation  of  the 
coupling-irons  of  the  caboose  and  car.  It  was  presumably  in  the 
daytime,  as  it  is  not  stated  that  it  was  in  the  night.  That  the 
coupling-irons  were  so  widely  mismatched  would  seem  to  have  been 
as  observable  and  readily  seen  as  the  entire  absence  of  coupling- 
irons,  one  or  both.  It  is  not  to  be  inferred  that  this  was  the  only 
instance  where  the  cars  of  different  roads,  brought  together  to  he 
coupled,  were  so  mismatched.  It  mi^ht  rather  be  inferred  that 
not  unfx*equently  they  have  coupling-irons  higher  or  lower  than 
each  other,  and  that  there  is  no  reasonable  assurance  that  they  are 
always  adapted  to  each  other  in  this  respect.  This  would  seem  to 
impose  the  duty  upon  the  brakeman,  before  going  between  such 
cars  and  the  caboose,  or  cars  of  the  road  on  wluch  he  is  employed, 
to  couple  them  together,  to  observe  more  closely  and  to  use  more 
caution  than  if  he  was  attempting  to  couple  the  cars  of  his  own 
road,  which  are  adapted  to  each  omer  by  construction  or  selection, 
in  order  to  ascertain  whether  their  coupling-irons  would  meet  or 
pass  each  other.  There  is  no  allegation  that  he  even  looked  to  see, 
or  that  he  could  not  have  seen  if  he  had  looked,  this  clearly  apparent 
difference  in  the  elevation  of  these  coupling-irons,  or  tliat  his  at* 
tention  was  diverted. 

The  difference  in  the  elevation  of  the  coupling-irons  of  this 
foreign  car  and  the  caboose  or  other  cars  of  the  defendant's  road 
would  not  have  been  very  easily  or  readily  observed  when  they 
were  distant  from  each  other,  and  yet  the  company  is  sought  to  be 
held  liable  for  its  want  of  ordinary  care  in  not  knowing  this  dif- 
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ference  when  consenting  to  take  this  foreign  car  into  its  train. 
When  the  car  and  the  caboose  were  brought  nearly  together,  this 
difference  could  have  been  at  least  much  more  readily  khowltoob  of 
seen  and  observed  by  comparison.  The  company  is 
charged  with  negligently  endangering  the  lives  of  its 
brakemen  by  not  knowing  of  this  difference,  and,  if  presumed  to 
know  of  it,  in  allowing  this  car  to  be  attached  to  its  train  ;  and  the 
intestate  is  alleged  to  have  been  in  tlie  use  of  proper  care  when  he 
endangers  his  own  life  by  not  seeing,  observing,  or  knowing  of  such 
difference  in  the  elevation  of  the  coupling-irons.  Did  not  the  intest- 
ate have  the  same,  if  not  superior,  means  of  knowing  this  difference, 
as  or  to  that  of  the  company  ?  If  the  negligence  of  the  intestate  and 
that  of  the  company,  m  this  respect,  are  equally  balanced,  ought 
the  plaintiff  to  recover  ?  The  dutj^  of  the  company  to  know  of  this 
difference  is  not  absolute,  and  it  is  not  presumed  to  know  of  it  as  a 
matter  of  law. 

In  Ballou  v.  Chicago,  M.  &  St.  P.  E.  R.  Co.,  54  Wis.  257;  s.  c, 
5  Am.  &  Eng.  R.  R.  Cas.  480,  the  company  was  not  held  chargeable 
with  knowledge  of  latent  defects  in  the  ladder  of  a  foreign  freight 
car  by  which  the  intestate  in  that  case  lost  his  life.  Mr.  Justice 
Oassoday  said  in  the  opinion :  ^'  Certainly,  a  railroad  company  is 
not  required,  under  all  circumstances,  to  make  use  only  of  thesaiest 
known  appliances  and  instruments,  and  to  be  held  responsible  for 
any  failure  to  discard  what  is  not  such,  and  supply  its  place  with 
something  better  and  safer.  To  hold  in  such  a  case  that  a  railway 
is  liable,  and  to  apply  such  a  rule  to  a  company  receiving  a  loaded 
car  from  another  railroad,  would,  in  many  instances,  operate  as  a 
prohibition  upon  interstate  commerce." 

In  Smith  t).  Potter,  46  Mich.  258  ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas. 
140,  a  brakeman's  arm  was  crushed  by  his  attempting  to  couple  two 
foreign  cars  in  the  night-time,  the  dead-wood  oi  one  of  which  had 
fallen  down  below  that  of  the  other,  and  they  passed  by  each  other. 
A  verdict  for  the  defendant  was  ordered  and  the  judgment  was 
affirmed.  The  case  is  very  much  in  point.  See,  also,  Railway 
Co.  V,  Flanigan,  77  111.  365 ;  Baldwin  *o.  Railway  Co.,  50  Iowa, 
6S0 ;  8.  c,  5  Am.  &  Eng.  R.  R.  Cas.  408 ;  Hathaway  v.  Railroad  Co., 
51  Mich.  258 ;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  249 ;  Railroad  Co.  v. 
Sinithson,  45  Mich.  212 ;  s.  c,  1  Am.  <&  Eng.  R.  R.  Cas.  101. 

The  liability  of  the  railway  company  in  such  cases  does  not  de- 
pend upon  its  general  and  absolute  duty  to  furnish  safe  and  proper 
machinery  and  other  appliances  with  which  its  employees  may  work, 
but  upon  its  knowledge,  actual  or  presumed,  that  such  coupling 
appliances  will  not  properly  fit  and  connect  with  each  other.  I 
have  therefore  briefly  compared  the  means  of  knowing  this  unfit- 
ness of  the  coupling  apparatus  which  the  company  and  the  intes- 
tate had,  in  order  to  see  whether  the  greater  negligence  should  be 
imputed  to  the  company  rather  than  to  the  intestate.    It  does  not 
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appear  from  the  complaint  that  the  company  had  not  in  their 
BAsn  ov  COM.  employ  at  the  time  suitable  persons  to  make  inspection 
PAKT-BLUMOTT  ^f  q]]  g^^|j  forcigu  cars  and  ascertain  their  fitness  to 

go  into  its  trains,  and  it  is  pi'esamed  that  such  persons  were  so 
employed,  and  that  other  employees  of  the  company  caused  the 
foreign  car  in  this  case  to  be  upon  the  side-track  ready  to  be 
coupled  to  the  caboose.  If,  therefore,  there  was  any  negligence 
on  the  part  of  any  one  in  not  ascertaining  beforehand  that  their 
couplings  would  not  meet,  it  must  have  been  the  negligence  of  the 
co-employees  and  fellow-servants  of  the  intestate,  for  which  tbe 
company  is  not  liable. 

This  case  seems  to  be  ruled  in  principle  by  the  recent  case  of 
Whitwam  v.  EAilroad  Co.,  68  Wis,  408  ;  s.  c,  12  Am.  &  Eng.  R.  R 
Cas.  214.  In  that  case  the  draw-bar  of  the  car  was  too  short  to  be 
safely  coupled  to  or  detached  from  the  engine,  and  the  plaintiff, 
who  was  a  brakeman,  in  attempting  to  detach  the  car  from  tbe 
engine,  was  injured.  Mr.  Justice  Lyon  said  in  the  opinion :  '^  It 
seems  to  us  that  the  gravamen  of  this  action  was  the  coupling  of 
the  Green  Bay  car  to  the  engine  with  the  short  draw-bar,  and  this 
is,  really,  the  only  negligence  charged  in  the  complaint.  It  does 
not  appear  when,  where,  or  by  whom  this  Green  Bay  car  was 
attached  to  such  engine ;  but  tne  attaching  of  it,  as  well  as  the 
order  detaching  it  therefrom,  were  manifestly  the  acts  of  die 
servants  of  the  defendants,  engaged  in  operating  their  railroads, 
and  hence  of  the  co-employees  of  the  plaintiff,  and  therefore  the 
defendants  ai-e  not  liable  for  the  injury  to  the  plaintiff  resulting 
therefrom." 

The  case  of  Railway  Co.  v.  Black,  88  111.  112,  is  perhaps  more 
nearly  in  point  both  in  facts  and  principle.  In  that  case  the  com- 
plaint was  that  the  coupling-bars  of  a  nat  car,  loaded  with  iron,  of 
one  company  and  of  a  caboose  of  another  company  were  of 
different  heights,  and  the  plaintiff,  in  stooping  down  between  the 
cai*8  to  do  the  coupling,  hact  his  hand  crushed  between  the  bars. 
It  is  said,  in  the  opinion  by  Mr.  Justice  Sheldon,  that  it  was  the 

Elain tiff's  own  fault  ^Mn  not  ascertaining  the  condition  of  thecross- 
ars  before  attempting  the  coupling ;"  and  that  ^^  from  his  experience 
as  a  switchman  in  the  yard,  and  the  frequent  coming-in  of  cars  thus 
constinicted  from  other  roads,  he  had  reason  to  suppose  that  the 
case  in  question  was  liable  to  have  a  draw-bar  in  the  situation  it 
was  here,  and  it  was  his  plain  duty  to  examine  and  ascertain,  as  he 
safely  might  have  done,  what  was  the  condition  of  the  car  in  this 
respect  before  venturing  upon  the  coupling." 

It  seems  to  us  plain  enough  that  if  there  was  any  fault  or  ne^li- 
^ence  anywhere  in  this  case,  it  was  that  of  the  intestate  or  nis 
fellow-servants  and  co-employees,  and  the  defendants  are  not  liablt. 
It  is  very  sad  and  pitiful  that  so  many  deaths  and  severe  personal 
injuries  result  from  coupling  cars ;  but  this  part  of  the  emplov- 


OOUPLING-PIN  DEFECTIVE.  637 

inent  of  a  brakeman  is  extremely  dangerous  and  hazardous,  and 
especially  when  it  becomes  necessary  to  couple  together  cars 
coming  irom  different  roads  with  dissimilar  coupling  appliances ; 
and  the  care  necessary  to  be  used  increases  m  proportion  to 
such  danger,  and  the  law  exacts  its  exercise,  or  it  will  refuse 
redress. 

The  demurrer  was  properly  sustained.  The  order  of  the  circuit 
court  sustaining  the  aemurrer  to  the  complaint  is  affirmed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 


Atohison,  Topsea  and  Saivta  Fe  E.  E.  Oo. 

V. 

.  Wagneh. 

(Adwmee  Case,  Kannu.    June  4,  1885.) 

A  brakeman  upon  a  railroad  train  was  attempting  to  couple  a  car  and  en- 
^e.  Owing  to  a  defect  in  the  coupling-]>in,  ne  was  unable  to  withdraw  it 
m  time.  The  draw-bar,  which  had  a  defective  spring,  in  consequence  slipped 
past  the  draw-head,  struck  and  injured  him.  He  knew  of  the  defect  in  the 
coupling-pin ;  but  it  was  not  shown  that  any  of  the  officers  of  the  railroad 
company  knew  of  such  defect.  Neither  party  was  shown  to  have  any 
knowledge  of  the  defect  in  the  draw-bar. 

Hdd^  that  the  party  had  assumed  all  risk  of  his  employment,  and  was  not 
entitled  to  damages  from  the  company. 

Ebrob  from  Eeno  county. 

A.  A.  Hurd^  John  Reidy  W.  O.  Campbell  and  Robert  Dv/iftla/p 
for  plaintiff  in  error. 

yTkite^ide  &  Hutchmeon  for  defendant  in  error. 

Valkitonb,  J. — ^This  was  an  action  brought  by  Bobert  Wagner 
against  the  Atchison,  Topeka  &  Santa  Fe  K.  K.  Co.  for  damages 
for  personal  injuries  alleged  to  have  resulted  from  the  negli- 
gence of  the  aefendant.  The  case  was  tried  before  the  court 
and  a  jnry,  and  judgment  was  rendered  in  favor  of  the  plaintiff 
and  against  the  defendant  for  $2000  and  costs  of  suit,  and  from 
this  judgment  the  defendant,  by  petition  in  error,  appeals  to  this 
conrt.  It  appears  from  the  record  brought  to  this  court  that  on 
December  23, 1881,  and  prior  thereto,  "Wagner  was  iu  VAon, 

the  employment  of  the  railroad  company  as  a  yard  switchman  at 
^ickerson,  Elansas.  His  duties  as  switchman  required  him  to 
couple  and  uncouple  cars,  make  up  trains,  etc.  Nickerson  being 
the  end  of  a  divison  of  the  defendant's  railroad,  it  was  customary 
at  that  place  to  take  off  a  car  or  coach  from  the  western-bound 
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passenger  train,  which  arrived  at  that  place  each  evening,  and  to 
pat  it  on  the  eastern-bound  passenger  train  the  next  morning.  A 
switch-engine  was  used  for  this  purpose,  and  among  the  duties 
performed  by  Wagner  were  to  couple  and  uncouple  the  passenger 
coach  to  and  from  this  engine.  The  passenger  coacnes  were 
equipped  with  a  kind  of  draw-bar  usually  known  as  ^^  the  Miller 
coupling," — an  invention  by  which  coaches  are  coupled  to  each 
other  automatically,  without  the  use  of  links  or  pins.  Links  or 
pins,  however,  may  be  used  in  coupling  ix)Iling  stock  equipped 
with  this  kind  of  coupling,  and  are  so  used  whenever  a  coach 
equipped  with  this  kind  of  coupling  is  coupled  to  another  coach 
or  car  or  engine  not  so  equipped.  The  switch-engine  was  equipped 
with  an  oval-faced  draw-head,  with  two  or  three  slots  or  shelves, 
into  which  a  link  might  be  placed  for  coupling.  One  witness  testi- 
fied that  this  contrivance  for  coupling  was  called  a  "Hinckley 
switch-engine  draw-head."  In  coupling  or  uncoupling  coaches 
equipped  with  the  Miller  coupling  to  an  eu^ne  equipped  as  this 
engine  was,  it  was  necessary  to  use  a  link  and  pins. 

On  the  morning  of  December  23, 1881,  Wagner  was  ordered  by 
J.  W.  Reed,  the  yard-master,  to  get  on  the  switch-engine,  which 
had  already  been  coupled  to  the  passenger  coach  and  was'  standing 
on  the  side-track,  and  to  place  the  passenger  coach  in  the  eastern- 
bound  passenger  train.  Wagner  got  on  the  step  or  platform  of 
the  engine,  and  between  the  engine  and  the  coach,  for  the  purpose 
of  obeying  this  order.  The  engine  and  coach  were  then  moved  by 
the  engineer  in  obedience  to  a  signal  from  Wagner,  and  when  thej 
arrived  at  the  proper  place  Wagner  endeavored  to  uncouple  the 
engine  from  the  passenger  coach,  and  in  doing  so  he  attempted 
first  to  pull  the  pin  from  the  draw-head  of  the  engine,  bat  finding 
that  the  head  of  the  pin  was  broken  and  the  pm  difilcult  of  re- 
moval, he  then  reached  over  to  the  draw-bar  of  the  passenger  coach 
and  pulled  that  pin.  The  engine  at  the  time  was  pushing  against 
the  coach,  and  the  draw-bar  of  the  coach  slipped  by  the  draw-head 
of  the  engine,  and,  catching  the  plainti£Ps  leg,  broke  it  about  two 
or  three  inches  above  the  knee.  This  incapacitated  him  for  work 
for  a  long  time,  and  he  endured  paiu  and  incurred  expense,  but 
his  leg  finally  got  to  be  nearly  as  well  and  sound  as  before  the  ac- 
cident. 

No  negligence  is  imputed  to  the  yard-master  or  to  the  engineer,, 
and  it  is  not  claimed  that  the  engine  or  the  passenger  coach  was  in 
any  manner  defective  or  out  of  order,  except  the  defects  in  the 
coupling-pins,  of  which  the  plaintiff  had  full  and  complete  knowl- 
edge, and  the  spring  or  appurtenances  connected  with  the  draw- 
bar of  the  passen^r  coach,  of  which  the  plaintiff  did  not  have  any 
.notice  or  knowledge.  Indeed,  no  person  is  shown  to  have  had  any 
notice  or  knowledge  of  any  defect  in  such  draw-bar,  or  in  anytln'nc 
connected  therewith;  and  it  is  certainly,  at  least,  very  doubtfai 
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whether  there  was  in  fact  any  such  defect.  The  jury,  however, 
upon  very  weak  evidence,  found  that  there  was  such  a  defect ;  and 
for  the  purposes  of  this  case  we  shall  assume  that  there  was. 

The  question  then  arises,  is  the  xlefendant  liable  because  of  such 
defect,  and  upon  the  other  facts  of  this  case  ?  We  think  not.  It 
must  be  remembered  that  the  question  in  this  case  does  not  arise 
between  the  railroad  company  and  a  passeng^er,  or  be-  Disrarcnoir  ». 
tween  the  railroad  company  and  some  third  person  amd  risks  of 
having  no  connection  or  contract  relation  with  the  bxflotbe. 
railroad  company;  but  it  arises  between  the  railroad  company 
and  one  of  its  employees,  who,  hy  reason  of  his  employment,  has 
assumed  all  the  ordinary  risks  ana  hazards  incident  to  his  employ* 
ment.  A  passenger  pays  to  be  protected  from  all  the  risks  and 
hazards  incident  to  the  operation  of  a  railroad,  from  which  the 
railroad  company  can,  by  the  highest  decree  of  skill  and  care,  pro- 
tect him ;  while  an  employee  of  the  railroad  company  is  paid  ta 
assume  all  the  risks  and  hazards  incident  to  his  employment ;  and 
a  third  person  having  no  connection  or  contract  relation  with  the 
railroad  company  stands  upon  his  original  legal  rights,  being  nei- 
ther protected  by  the  railroad  company  nor  assuming  any  of  the 
dangers,  risks,  or  hazards  incident  to  the  operation  of  the  railroad ; 
and  while  such  third  person  may  not  be  placed  in  the  same  highly 
favorable  situation  with  regard  to  dangers,  risks,  and  hazards  as  a 
passenger  is,  yet  he  is  placed  in  a  much  more  favorable  situation 
than  a  mere  employee  of  the  railroad  company  who  is  paid  to  take 
the  risks  and  hazards  of  his  employment.  Hence  diSerences  in 
the  rules  governing  these  various  relations  must  be  expected. 

Mr.  Thompson,  m  his  work  on  Negligence,  uses  the  following 
language: 

^^  In  an  action  by  an  employee  against  his  employer  for  injuries 
sustained  by  the  former,  in  the  course  of  his  employment,  from  de- 
fective appliances,  the  presumption  is  that  the  appliances  were  not 
defective ;  and  when  it  is  shown  that  they  were,  then  there  is  a 
further  presumption  that  the  employer  had  no  notice  or  knowledge 
of  this  fact,  ana  was  not  negligently  ignorant  of  it."  t^age  1058, 
§48. 

Mr.  Wood,  in  his  work  on  Master  and  Servant,  uses  the  follow- 
ing language: 

'^  The  servant  seeking  to  recover  for  an  injury  takes  the  burden 
upon  himself  of  establming  negligence  on  the  part  of  the  master, 
and  due  care  on  his  own  part.  And  he  is  met  by  two  presump- 
tions, both  of  which  he  must  overcome  in  order  to  entitle  him  to  a 
recovery :  First,  that  the  master  has  discharged  his  duty  to  him 
by  providing  suitable  instrumentalities  for  tne  business,  and  in 
keeping  them  in  condition  ;  and  this  involves  proof  of  something 
more  than  the  mere  fact  that  the  injury  resulted  from  a  defect  in 
the  machinery :  it  imposes  upon  him  the  burden  of  showing  diat 
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the  master  had  notice  of  the  defect,  or  that,  in  the  ezercifie  of  that 
ordinary  care  which  he  is  bound  to  observe,  he  would  have  known 
it.  When  this  is  established,  he  is  met  by  another  presumptioD, 
the  force  of  which  must  be  overcome  bj  him,  and  that  is  that  he 
assumed  all  the  usual  and  ordinary  hazards  of  the  business^"  etc. 
Section  382. 

Shearman  &  Hedfield,  in  their  work  on  Negligence,  use  the  fol- 
lowing language : 

^^  In  actions  brought  by  servants  against  their  masters,  the  burden 
of  proof  as  to  the  masters'  knowledge  or  culpability  in  lacking 
knowledge  of  the  defect  which  led  to  the  injury,  whether  in  the 
character  of  a  fellow-servant  or  in  the  quality  of  materials  used) 
rests  upon  the  plaintiff."     Section  99. 

Mr.  Pierce,  in  his  work  on  Bailroads,  uses  the  following  lauguage : 

"  The  company's  knowledge  of  a  defect  must  be  proved  in  order 
to  make  it  liable  for  the  consequences ;  but  such  Knowledge  may 
be  shown  by  circumstances ;  as  the  length  of  time  it  existed  before 
the  injury,  or  by  a  notice  given  to  an  emploj'ee  who  had  an  express 
or  implied  authority  to  receive  it.  The  tact  that  the  servant  com- 
plained of  a  defect  in  the  road  or  its  appointment  is  admissible  in 
proof  of  the  company's  knowledge."  Page  378.  "  The  burden  of 
proof  is  on  the  servant  to  show  that  the  company  was  negligent, 
and  that  his  own  negligence  did  not  contribute  to  the  injury  ;  and, 
where  the  injury  was  caused  by  defects  in  the  road  or  its  appoint- 
ments, that  the  company  knew  or  ought  to  have  known  them,  or 
negligently  employed  incompetent  persons  to  construct  or  repair 
tliem  ;  and  where  it  is  alleged  to  have  been  caused  by  the  incom- 
petency of  fellow-servants,  that  the  servant  was  incompetent,  and 
the  company  knew  or  ought  to  have  known  of  such  incompetency; 
and  he  must  show  that  he  did  not  himself,  before  the  injury,  know 
of  such  defects  or  incompetency.  The  company's  negligence  is 
not  to  be  inferred  from  the  fact  of  injury  by  a  collision  of  trains, 
or  by  an  explosion  of  engines,  even  in  jurisdictions  where  negli- 
gence is  implied  from  the  collision  or  explosion  in  case  of  injuries 
to  passengers  or  third  persons."    Page  382. 

The  supreme  court  of  Iowa,  in  a  recent  decision,  uses  the  follow- 
ing language : 

'^  As  to  driving  in  the  draw-bar,  there  is  no  evidence  whatever 
that  any  of  the  officers  of  the  defendant  had  any  knowledge  that 
the  draw-bar  was  in  any  way  defective,  or  that  it  was  defective  in 
its  original  construction.  Without  some  evidence  on  this  question 
there  could  be  no  recovery  for  that  defect,  if  there  was  any  defect." 
Skellenger  v.  Chicago  &  N.  W.  R  R.  Co.,  61  Iowa,  714,  715 ;  s. 
c,  17  K.  W.  Rep.  161 ;  s.  c,  1?  Am.  &  Eng.  R.  R.  Gas.  206,  207. 

There  are  a  vast  number  of  other  cases  announcing  the  same 
principles  and  sustaining  the  elementary  works  above  cited,  so  far 
as  we  wish  to  apply  them  to  this  case,  among  which  are  the  f  oUow- 
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ing :  De  Graff  v.  New  York  Cent.  &  H.  R.  R.  Co.,  76  N.  Y.  125  ; 
Warner  v.  Erie  R.  R.  Co.,  39  K  Y.  468 ;  Elliott  v.  St.  Louis  &  I. 
M.  R.  R.  Co.,  67  Mo.  272 ;  Mobile  &  O.  R.  R.  Co.  v.  Thomas,  42 
Ala.  673 ;  Columbus,  C.  &  I.  C.  R.  R.  Co.  v.  Troesch,  68  111. 
545 ;  Chicago  &  A.  R.R.  Co.  v.  Piatt,  89  111.  141 ;  Indianapolis,  B, 
&  W.  R.  R.  Co.  V.  Toy,  91  111.  474 ;  East  St.  Louis,  P.  &  P.  Co. 
V.  Hightower,  92  111.  139 ;  Wonder  v.  Burlington  &  O.  R.  R.  Co. 
32  Md.  411 ;  Ballou  v.  Chicago,  M.  &  St.  P.  R.  R.  Co.,  54  Wis.  257 ; 
6.  c,  5  Am.  &  Eng.,  R.  R.  Cas.  480,  and  note,  504 ;  Smith  v  Chi- 
cago, M.  &  St.  P.  S.  R.  Co.,  42  Wis.  520 ;  Flannagan  v,  Chicago  & 
N.  W.  R  R.  Co.,  50  Wis.  462 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  150 ; 
Ladd  V.  New  Bedford  R.  R.  Co.,  119  Mass.  412;  Quincy  Mining 
Co.  V.  Kitts,  42  Mich.  34 ;  Columbus  &  I.  C.  R.  R.  Co.  v.  Arnold, 
31  Ind.  174 ;  Missouri  Pac.  R.  R.  Co.  v.  Lyde,  57  Tex.  505 ;  s.  c, 
11  Am.  &  Eng.  R.  R.  Cas.  188. 

We  think  the  following  principles  are  deducible  from  the  fore- 
going authorities,  and  are  sound  law:  (1)  An  employee  of  a  rail- 
road company  by  virtue  of  his  employment  assumes  all  the  ordi- 
nary and  usual  risks  and  hazards  incident  to  his  em  ploy-  psxnciplks 
ment.  (2)  As  between  a  railroad  company  and  its  em- 
ployees, tlie  railroad  conf^any  is  not  an  insurer  of  the 
perfection  of  any  of  its  machinery,  appliances,  or  instrumentalities 
for  the  operation  of  its  railroad.  (3)  As  between  a  railroad  com- 
pany and  its  employees,  the  railroad  company  is  required  to  exercise 
reasonable  and  ordinary  care  and  diligence,  and  only  such,  in  fur- 
nishing  to  its  employees  reasonably  safe  machinery  and  instrumen- 
talities for  the  operation  of  its  railroad.  (4)  It  will  be  presumed, 
in  the  absence  of  anything  to  the  contrary,  that  the  railroad  com- 
pany performs  its  duty  in  such  cases,  and  the  burden  of  proving 
otEerwise  will  rest  upon  the  'party  asserting  that  the  railroad  com- 
pany has  not  performed  its  duty.  (5)  And  where  an  employee 
seeks  to  recover  damages  for  injuries  resulting  from  insufficiency 
of  any  of  the  machinery  or  instrumentalities  furnished  by  the  rail- 
road company,  it  will  not  devolve  upon  such  employee  to  prove 
such  insufficiency;  but  it  will  also  devolve  upon  him  to  show  either 
that  the  railroad  company  had  notice  of  the  defects,  imperfections,  or 
insufficiencies  complained  of,  or  that,  by  the  exercise  of  reasonable 
and  ordinary  care  and  diligence,  it  might  have  obtained  such 
notice.  (6)  And  proof  of  a  single  defective  or  impei*f ect  operation 
of  any  of  such  machinery  or  instrumentalities,  resulting  in  injury, 
will  not  of  itself  be  sufficient  evidence,  nor  any  evidence,  that  the 
company  had  previous  knowledge  or  notice  of  any  supposed  or 
alleged  defect,  imperfection,  or  insufficiency  in  such  machinery  or 
instmmentalitied.  (7)  As  between  a  railroad  company  and  its  em- 
ployees, the  railroad  company  is  not  necessarily  negligent  in  the  use 
of  defective  machinery  not  obviously  defective,  but  it  is  negligent 
iu  such  cases  only  where  it  has  notice  of  the  defects,  or  where  it  has 
21  A.  &  E.  R.  Cas. -41 
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failed  to  exercise  reasonable  and  ordinary  diligence  in  discovering 
them  und  in  remedying  them. 

The  decisions  in  this  State  are,  so  far  as  they  go,  in  consonance 
with  the  decisions  elsewhere.  Kelly  v.  Detroit  Sridge  Works,  17 
Kan.  558,  662 ;  Missouri  Pac  R.  R.  Co.  v,  Haley,  25  Kan.  35,  56, 
62,  68 ;  Atchison,  T.  &  S.  F.  R.  R.  Co.  v.  Holt,  29  Kan.  149 ; 
Jackson  v.  Kansas  City,  L.  &  S.  K.  R.  R.  Co.,  31  Kan.  761;  s.  c.<, 
16  Am.  &  Eng.  R.  R.  Cas.  178. 

In  the  present  case,  as  no  negligence  is  imputed  to  the  railroad 
company  except  in  using  a  passenger  coach  with  a  draw-bai*  con- 
nected with  a  defective  spring,  or  with  some  other  defective  ap- 
pliance, and  as  it  is  not  shown  that  the  railroad  company,  or  any 
of  its  employees,  or,  indeed,  any  other  person,  had  any  knowledge 
No  nauoBicB  ^^  i^oticc  of  such  defect  prior  to  the  occurrence  of  the 
BT  coMPAKT  III  accidcut  upon  which  the  plaintiff's  action  is  founded, 
it  cannot  be  said  that  any  negligence  whatever  upon 
the  part  of  the  railroad  company  has  been  shown,  and  the  ver- 
dict and  judgment  in  the  court  below  should  have  been  ren- 
dered in  favor  of  the  railroad  company ;  but  they  were  not,  but, 
on  the  contrary,  both  were  rendered  against  the  railroad  com- 
pany. After  the  verdict  was  rendered  the  defendant  moved 
the  court  to  set  it  aside  and  for  a  new  trial,  upon  various  grounds, 
among  which  were  the  grounds  that  the  verdict  was  not  sustained 
by  sumcient  evidence,  and  was  contrary  to  law;  but  the  court  over- 
ruled the  motion,  and  rendered  the  judgment  aforesaid.  Of 
coux'se,  by  this  ruling  the  court  approved  the  verdict  of  the  jurj- ; 
but  as  the  verdict  and  judgment  are  not  sustained  by  sufficient  evi- 
dence, although  approved  by  tlie  trial  court,  it  becomes  the  dnty 
of  this  court  to  set  them  aside  and  grant  a  new  trial.  It  has  fi^ 
quently  been  held  in  this  court  that  whenever  the  verdict  of  a  jurv, 
or  any  necessai*y  and  material  fact  involved  in  the  verdict,  is  nut 
sustained  by  the  evidence,  or  by  any  sufficient  evidence,  the  supreme 
court  will  set  it  aside  and  gi*ant  a  new  trial,  althougli  the  verdict 
mav  have  been  approved  by  the  trial  court.  Backus  v,  Clark,  1 
Kail.  304;  Ermul  v.  Kullok,  3  Kan.  499;  Howe  «.  Lincoln,  23 
Kan.  468 ;  Irwin  v.  Thompson,  27  Kan.  643 ;  Union  Pac  R  R 
Co.  V.  Dyche,  28  Kan.  200,  206 ;  *s.  c,  11  Am.  &  Eng.  R  R.  Cas. 
427 ;  Johnson  v.  Burns,  29  Kan.  81,  86 ;  Reynolds  v.  Fleming,  30 
Kan.  106 ;  Babcock  v.  Dieter,  30  Kan.  172. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  a  new  trial. 

All  the  justices  concurring. 

Injury  to  Employee^  Patent  Defect  in  Machinery.  Negligence*— -A 
brakeman  upon  a  railroad  train  was  crushed  while  coupling  cars.  The  ac- 
cident was  caused  by  reason  of  the  fact  that  the  draw-bar  of  one  car  was  lower 
than  that  of  the  other  car.  Ordinarily  there  "was  no  difference  in  the  height 
of  draw-bars  on  defendant's  cars,  but  the  draw-bar  of  the  car  in  question  was 
five  or  six  inches  lower  than  the  usual  height.  This  fact  had  been  obeerred  by 
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defendant's  inspector  and  the  car  reported  for  repairs.    On  the  trial  the  court 
directed  a  verdict  for  defendant. 

HM^  that  the  court  below  did  not  err  in  so  instructing  the  jury.  The 
court  say:  *'  It  is  very  evident  that  the  defendant  was  not  m  the  exercise  of 
the  highest  care  when  making  use  of  this  car  in  its  business.  But  the  car  is 
hardly  to  be  considered  dangerous  machinery,  in  the  sense  that  a  defective 
engine  is,  or  a  car  with  a  weakness  in  some  part,  which  in  its  ordinary  use 
may  result  in  a  breaking  down,  and  put  property  and  persons  being  trans- 
ported in  peril.  This  car,  for  anything  that  appears,  was  in  perfect  running 
order,  and  might  safely  have  been  run  for  an  indefinite  period.  The  objec- 
tion to  its  being  run  was  that  in  coupling  it  to  other  cars  more  care  was  re- 
quired than  if  one  end  were  not  so  low;  but  with  care  it  could  be  coupled 
sdfely,  and  had  been  so  coupled  regularly  from  day  to  day,  and  sometimes  by 
the  plaintiff  himself.  The  danger,  such  as  there  was.  would  arise  mainly 
from  thoughtlessness ;  but  attention  would  be  kept  alive,  and  in  a  measure 
compelled,  by  the  fact  that  defendant  was  receiving  cars  from  other  roads  not 
corresponding  in  height  with  its  own,  so  that  it  would  be  necessary  for 
brakemen  at  all  times  to  take  notice  of  the  relative  heights  when  about  to 
make  a  coupling. 

'*  But  it  is  insisted  for  the  plaintiff  that  he  had  a  right  to  assume,  when  coup- 
ling cars  belonging  to  the  defendant,  that  they  were  all  of  the  same  height. 
And  when  it  is  replied  that  as  regards  this  car  the  plaintiff  well  knew  it  was 
at  one  end  lower  than  the  other  cars,  the  response  is  that  the  car  having  been 
reported  for  repairs,  the  plaintiff  had  a  right  to  assume  that  defendant  had 
performed  its  auty  and  repaired  the  car  before  bringing  it  again  into  use. 
But  what  is  unquestionable  in  this  case  is  that  the  trouble  with  the  car  was 
such  that  plaintiff  could  not  possibly  have  failed  to  observe  it,  had  he  made 
use  of  his  eyesight  at  the  time.  Five  or  six  inches  difference  in  the  height 
of  draw-beams  to  cars  is  very  considerable ;  and  one  would  think  that  if  a 
car  was  that  much  below  the  average  its  lowness  must  be  noticed,  even  if  it 
stood  alone.  But  it  must  necessarily  be  noticed  when  the  cars  come  together, 
if  the  brakeman  directs  his  attention  to  the  point  of  meeting.  In  this  case 
the  plaintiff  was  not  thus  directing  his  attention ;  he  was  standing  with  his 
back  to  the  cars  as  they  came  down,'  and  his  eyes,  for  any  use  they  were  to 
him  for  the  purposes  of  protection,  might  as  well  have  been  closed.  It  seems 
plain  that  if  defendant  was  wanting  in  due  care  in  continuing  the  use  of  the 
car  on  its  line,  plaintiff  was  at  least  equally  wanting  in  care  in  thus  exposing 
himself  to  a  risk  against  which  the  ordinary  use  of  his  eyesight  woula  have 
protected  him." 

Sherwood,  J.,  dissented  on  the  ground  that  the  alleged  negligence  of  the 
defendant  in  not  ascertaining  or  knowing  of  the  defective  machinery  or  cars 
was  a  question  that  should  have  been  submitted  to  the  jury.  Brewer  v,  Flint 
^  Pere  Marquette  R.  R.  Go.,*  Michigan,  May  13,  1885. 

Facts  of  Injury  in  Coupling  Cars. — In  an  action  by  a  servant  aeainst  a 
railroad  company  for  injuries  sustained  by  reason  of  the  breaking  of  certain 
car-couplings  and  the  consequent  falling  of  the  cars  upon  the  plaintiff^s 
foot,  it  appeared  that  the  defect  in  the  couplings  was  known  to  the  superin- 
tendent and  that  it  was  not  known  to  plaintiff,  nor  was  it  any  part  of  plain- 
tiff's duty  to  have  such,  knowledge.  MM^  that  the  evidence  was  sufficient  to 
entitle  plaintiff  to  recover.  Bowers  v.  Union  Pac.  R.  R.  Co.,^  Utah,  January, 
1885. 

Injury  to  Employee  by  reason  of  Defective  Draw-bar— Knowledge  of  Em- 
ployee!— ^The  plaintiff,  who  was  brakeman  upon  a  railroad  train,  was  injured 
while  attempting  to  couple  a  baggage-car  equipped  with  a  **  Miller  coupler'' 
to  the  tender  of  an  engine  equipped  with  an  ordinary  coupler.  The  latter 
was  not  provided  with  wooden  buffers  to  prevent  the  car  and  tender  from 
colliding,  as  they  sometimes  do  in  such  case.  In  the  present  instance  they 
did  so  collide.  Plaintiff  had  been  for  some  time  employed  in  the  service  of 
Che  company. 
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ffeldj  that  whether  or  not  plaintiff  had  notice  of  the  danger  inyolYed  in 
niaking  the  coupling  was  a  question  for  the  jury.  The  court  said:  "Kow, 
in  this  case,  plaintiff  undoubtedly  knew  the  character  of  these  two  couplers. 
He  knew  that  one  was  a  Miller  and  the  other  a  common  one.  He  also  knew 
that  the  former  had  a  certain  amount  of  lateral  motion ;  also  that  there  was 
no  goose-neck  or  wooden  buffers  on  the  tender.  But  conceding  this,  and 
assuming  that  he  must  be  held  to  the  ordinary  skill  and  experience  of  bnike- 
men,  it  does  not  appear,  certainly  not  conclusively,  that  he,  by  the  exercise 
of  ordinary  observation,  ought  to  have  understood  the  risks  to  which  he  was 
exposed  by  usin^  such  couplers.  He  was  not  bound  to  be  an  experienced 
machinist  or  car-builder.  It  does  not  appear  that  he  knew,  or  by  the  exer- 
cise of  ordinary  observation  ought  to  have  known,  that  the  lateral  motion  of 
the  Miller  coupler  was  sufficient  to  permit  it  to  slip  past  the  end  of  the  draw- 
head  on  the  tender.  It  does  not  appear  that  the  use  of  these  two  kinds  of 
couplers  together  in  this  way  was  usual  or  common,  so  that  brakemen  gen- 
erally would  or  should  understand  fully  the  dangers  incident  to  such  a  prac- 
tice. Indeed,  from  the  evidence,  it  is  to  be  presumed  that  prudent  railroad 
companies  do  not  ordinarily  adopt  any  such  practice.  Plaintiff  had  been 
using  them  on  this  train  for  some  time,  and  it  does  not  appear  that  he  bad 
ever  seen  the  two  couplers  slip  past  each  other  before, — a  fact  which  distin- 
guishes this  case  from  Toledo,  etc.,  R  R  Co.  v.  Asbury,  84  111.  429,  died  by 
defendant.  Neither  does  it  appear  that  such  a  thing  would  be  likely  to  oc- 
cur except  under  peculiar  circumstances ;  as,  for  example,  where,  as  in  this 
case,  the  coupling  was  bein^  made  on  a  curve. .  As  remarked  by  the  court 
below,  the  convexity  of  the  araw-head  on  the  tender  being  so  slight,  and  the 
lateral  motion  of  the  Miller  coupler  being  resisted  by  a  spring,  we  cannot  say 
that  it  was  obvious  or  apparent  that  they  would  be  likely  to  slip  past  each 
other  if  they  came  together  as  they  ordinarily  would  on  a  straight  track.  The 
matter  was  properly  for  the  jury.''  Russell  v.  Minneapolis  &  St.  Louis  R  R. 
Co.,*  32  Minnesota  Reports,  230. 


Henbt 

V. 

Sioux  City  and  Pacific  R  R.  Co. 

{Advance  Ca$e^  lotM,    April  23,  1885.) 

A  brakeman  upon  a  railroad  train  was  injured  while  coupling  cars  kicked 
back  to  others  standing  on  the  track.  In  a  suit  by  him  against  the  company 
he  proved  that  he  was  expressly  ordered  by  the  conductor  to  do  the  work. 

Held^  that  it  was  error  to  permit  him  to  prove  that  it  was  usual  for  the  com- 
pany to  couple  its  cars  by  having  them  kicked  back  as  above. 

The  plaintiff  was  not  entitled  to  put  in  evidence  certain  regulations  of  the 
company  as  to  '^cars  and  switching  on  grades,''  when  it  appeared  that  the 
track  was  level  at  the  place  of  the  accident. 

The  plaintiff  was  entitled  to  show  in  the  above  case  what  the  practiee  of  the 
company  was  in  the  making  of  such  couplings,  in  order  to  show  that  he  was 
justified  in  the  belief  that  the  car  kicked  back  would  have  its  speed  moderated 
in  time  to  prevent  injury  to  him  and  thus  escape  the  imputation  of  contribu- 
tory negligence.  It  is  not  necessary  for  a  party  to  plead  the  rules  or  usages 
of  a  railroad  company  to  entitle  him  to  put  the  same  in  evidence. 

The  court  will  not  ordinarily  reverse  because  of  the  admission  of  leading 
questions  by  counsel  to  witnesses  in  the  trial  court.  This  is  generally  a  mat- 
ter within  the  discretion  of  the  trial  court.  But  sometimes  when  a  party  to 
the  action  is  called  and  his  own  counsel  are  permitted  to  ask  him  lea&ig 
and  instructive  questions,  persistently,  as  to  the  vital  points  of  the  case,  the 
court  will  reverse  on  that  ground. 
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The  question  of  negligence  and  contributory  negligence  in  the  above  case 
was  clearly  for  the  jury. 

Appeal  from  Cherokee  district  court. 

This  is  an  action  for  damages  for  a  personal  injury  received  by 
the  plaintiff  while  engaged  as  a  brakeman  in  coupling  cars  upon 
defendant's  road.  There  was  a  trial  by  jury,  which  resulted  in  a 
verdict  and  judgment  for  the  plaintiff.    Defendant  appeals.  ' 

«7by,  Wright  ds  Hudson  for  appellant. 

S,  F.  Oray  and  E.  C.  Herrick  for  appellee. 

RoTHRocK,  J. — 1.  The  plaintiff  was  engaged  as  a  brakeman  upon 
defendant's  road  upon  the  run  from  Missouri  Valley  to  the  Missouri 
River.     The  trainmen  on  that  run  consisted  of  a  con-  facte. 

duotor,  engineer,  fireman,  and  one  brakeman.  On  the  twenty- 
second  day  of  May,  1882,  the  run  was  being  made  from  the  river 
to  Missouri  Valley  with  a  train  of  about  30  freight  cars.  When 
the  train  arrived  at  California  Junction,  a  station  on  the  line, 
orders  were  received  to  leave  two  empty  stock  cars  at  that  sta- 
tion. Some  switching  was  necessary  to  set  out  the  stock  cai*8, 
and  put  them  in  the  proper  position  on  the  side-track.  Some 
cars  were  already  standing  on  the  side-track  and  they  were 
moved.  When  the'  cars  had  been  properly  shifted  on  the 
tracks,  there  were  five  cars  attached  to  the  engine  which  were 
"  kicked  "  or  thrown  back  upon  the  side-track.  After  they  were 
thrown  off  from  the  engine  and  while  they  were  in  motion  the 
plaintiff  climbed  upon  the  last  car  of  the  five,  and  ran  along  the  top 
of  the  cars  and  descended  the  ladder  by  the  forward  car,  and 
alighted  upon  the  ground  when  it  was  within  a  car  and  a  half  or 
two  car  lengths  from  the  car  standing  on  the  side-track,  and  ran 
forward  and  made  the  coupling.  Tne  cars  came  together  with 
such  force  that  plaintiff  was  thrown  down,  and  one  of  his  ankles 
was  seriously  injured  by  one  of  the  car- wheels. 

The  plaintiff  claimea  in  his  petition  that  he  received  the  injury 
by  reason  of  the  negligence  of  the  defendant,  its  a^nta  and  ser- 
vants, and  without  any  negligence  on  his  part.  The  negligence 
complained  of  in  the  petition  was — First,  failure  to  employ  an 
adequate  number  of  brakemen  on  the  train  to  operate  the  same 
with  safety ;  second,  in  the  employment  of  an  incompetent  enH- 
neer;  third,  in  the  conductor's  ordering  plaintiff  to  couple  tne 
cars  when  thrown  or  kicked  back  to  other  cars  standing  on  the 
side-track,  and  the  failure  of  the  conductor  to  ride  the  moving 
cars  back  to  be  coupled,  and  check  their  speed  with  the  brakes,  to 
enable  plaintiff  to  make  the  coupling  with  safety  ;  fourth,  that  the 
engineer  threw  or  kicked  back  tne  cars  with  unusual  violence. 

The  court,  as  we  think,  correctly  charged  the  jury  that  there  was 
no  evidence  that  the  engineer  was  incompetent,  and  that  there  was  no 
evidence  to  charge  the  defendant  with  negligence  in  failing  to  fnr- 
nisli  a  sufiicient  number  of  brakemen  on  tne  train.  The  cause  then 
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depended  upon  the  two  qaestionfi :  whether  there  was  negligence 
on  the  part  of  the  engineer  in  sending  the  cars  back  with  nnusnal 
violence ;  or  whether  the  conductor  was  negligent  in  requiring  the 
plaintifE  to  make  the  coupling,  and  failing  to  protect  and  shield 
uim  from  injury  by  following  him  upon  the  cars  and  checking 
their  speed  by  the  use  of  the  brakes. 

The  plaintiff  claimed  in  his  petition,  and  testified  as  a  witness, 
that  the  conductor  expressly  ordered  him  to  make  the  coupling. 
He  did  not  rely  upon  the  fact  that,  aside  from  the  order,  it  was 
his  duty  to  couple  cars  which  were  left  upon  a  switch.  The  court 
permitted  the  plaintifE  to  introduce  evidence  to  the  effect  that  it 
was  the  usual  mode  of  performing  the  required  act  to  couple  the 
cars  left  standing  on  the  side-track.  This  evidence  was  objected 
to,  and  an  exception  was  taken  to  the  ruling  of  the  court  in  ad- 
mitting it.  We  think  it  should  have  been  exdaded.  It  did  not  tend 
to  corroborate  the  claim  of  the  plaintiff  that  he  was  expi'essly  di- 
rected by  the  conductor  to  make  the  coupling,  and  it  could 
have  been  introduced  for  no  other  purpose,  if  the  plaintiff  was 
directed  to  make  the  coupling  by  his  superior  in  authority,  tliis 
was  warrant  enough  to  authorize  the  act,  and  his  claim  Uiat  he 
was  acting  in  the  Une  of  his  duty  would  have  been  fully  sustained 
without  the  proof  of  any  usage  pertaining  to  the  matter.  We  can- 
not hold  that  the  admission  of  this  evidence  was  without  prejudice, 
because  the  evidence  as  to  the  usage  and  as  to  the  express  direction 
is  in  conflict. 

2.  The  plaintiff  was  also  permitted  to  introduce  certain  rules 
adopted  by  the  company  pertaining  to  the  duty  of  trainmen  in  the 
ixTRODucnoif  movement  of  cars.  One  of  these  rules  was  numbered 
DKwSfc"  "  "  44.  It  had  reference  to  "  cars  and  switching  on  grades." 
The  introduction  of  this  rule  was  objected  to  by  the  defendant, 
and  the  objection  overruled.  We  think  the  rule  should  not 
have  been  allowed  to  be  introduced  as  evidence.  There  was  no 
grade  in  the  tracks  at  California  Junction,  and  the  rule,  therefore, 
establishes  no  line  of  duty  applicable  to  the  controversy  in  this 
action.  We  need  not  repeat  the  rule.  It  is  sufficient  to  say  that 
if  its  provisions  should  be  held  to  apply  to  a  level  track,  they 
were  most  important  consid^ations  in  the  determination  of  the 
case. 

3.  The  plaintiff  was  allowed  to  introduce  evidence  over  the  de- 
Evmpc^iiui-  fondant's  objection  that  the  proper  manner  of  making 
ooupiio.  the  coupling  required  the  conductor,  when  there  was 
but  one  brakeman,  to  chmb  upon  the  cars  and  hold  them  up  by 
the  use  of  the  brakes  so  that  tbe  coupling  could  be  made  with 
safety.  We  think  this  evidence  was  competent  and  proper,  in  view 
of  the  facts  in  this  case.  The  plaintiff  claimed  that  he  stood  near 
the  conductor  when  he  was  ordered  to  make  the  coupling,  and  tliat 
as  he  ascended  the  ladder  on  the  car  the  conductor  started  to  follow 
him,  and  that  he  supposed,  up  until  the  time  the  coupling  was 


"kicking"  back  OAB0 — OUSTOK.  647 

made,  that  the  condnctor  was  on  the  cars  and  would  check  their 
speed.  It  is  not  claimed  that  the  conductor  told  the  plaintiff  that 
he  would  follow  him  upon  the  cars.  It  was  therefore  perfectly 
competent  to  show  that  by  the  previous  methods  of  making  coup- 
lings under  the  same  circumstances  the  plaintiff  had  reasonable 
grounds  to  believe  that  the  conductor  would  check  the  speed  of 
the  cara. 

It  is  proper  to  say  here,  in  view  of  a  new  trial,  that  the  claim 
made  by  counsel  for  defendant,  that  it  is  necessary  to  plead  rules  of 
the  company  or  any  usage  as  to  the  manner  of  the  performance  of 
duty  in  order  to  authorize  their  introduction  in  evidence,  cannot 
be  sustained.  These  rules  and  usages  are  mere  evidence  bearing 
upon  the  question  of  negligence  of  the  defendant  or  its  employees 
and  the  care  and  diligence  of  the  plaintiff.  And  here  we  may  sav 
that  the  law  as  to  custom,  in  its  legal  sense,  has  nothing  to  do  with 
such  questions  as  whether,  when  cars  are  left  upon  a  side-track, 
thej  should  be  coupled  together.  It  is  not  a  question  of  custom  ; 
it  IS  merely  a  question  as  to  how  or  in  what  manner  a  ^ven  act 
should  be  done,  or  what  is  proper  to  be  done  in  accomplishing  it. 

4.  A  number  of  objections  were  made  by  the  def enaant  to  lead- 
ing questions  propounded  to  the  pkintiff  and  other  witnesses.  The 
objections  were  overruled.  These  questions  ou^ht  not  to  have 
been  propounded.  Some  of  them  were  so  grossly  leading  as  to 
plainly  indicate  to  the  witnesses  the  answer  that  was  desired.  We 
mcline  to  think  that  if  this  were  the  only  error  in  this  LsADixa  qtm- 
case,  we  would  feel  compelled  to  reverse  the  judgment  "**"■• 

for  this  reason.  The  overruling  of  an  objection  to  leading  ques- 
tions, and,  upon  an  inquiry  not  vital  to  the  case,  is  not  ground  for 
reversal.  Much  is  due  to  the  disci'etion  of  the  trial  court.  But 
when  counsel  put  a  party  to  the  action  upon  the  stand  as  a  witness, 
and  persist  in  leading  and  instructing  him  upon  the  vital  points  in 
the  case  by  questions  which  are  plainly  improper,  there  must  be 
some  means  resorted  to  by  the  courts  to  prevent  it.  When  such 
a  question  is  asked,  an  objection  by  opposing  counsel,  even  if  sus- 
tained by  the  trial  court,  does  not  prevent  the  mischief.  Whatever 
injury  or  prejudice  there  may  be  to  the  opposite  party  is  accom- 
plished by  asking  the  question. 

5.  We  do  not  discover  that  the  instnictions  given  by  the  court 
to  the  jury  are  objectionable.  Upon  its  legitimate  facts  the  case 
is  a  very  plain  one.  The  plaintiff  claims  that  the  cars  were  thrown 
back  with  unusual  violence,  and  that  up  to  the  time  he  descended 
to  the  ground  to  make  the  coupling  they  were  running  at  double 
the  proper  rate  of  speed.  It  would  have  been  palpable  negligence 
on  his  part  to  make  the  coupling,  knowing  this  fact.  But 
he  claims  he  had  good  reason  to  believe  that  the  smDowcAMB- 
conductor  was  on  the  cars  and  would  check  the  speed  oouflwo. 
thereof.  Now,  it  was  a  question  for  the  jury,  and  about  the  only 
real  question  in  the  case,  to  determine  from  the  evidence  whether 
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.  the  plaintiff  had  good  reason  for  what  he  claims  his  belief  was. 
If  the  phiintiff  knew  when  he  made  the  coupling  that  the  speed 
had  not  been  reduced,  he  cannot  I'ecover.  If  he  did  not  know 
this,  but  supposed,  and  from  all  the  facts  and  circumstances  had 
reasQu  to  believe,  that  the  conductor  had  brought  the  cars  down  to 
proper  speed,  and  the  conductor  was  negHgent  in  not  doing  so. 
then  he  can  maintain  his  action.  The  violence  with  whicli  the 
engineer  threw  back  the  care  cuts  no  figure  in  the  case,  because  the 
plaintiff  admits  that  they  were  running  at  too  high  a  rate  of 
speed  while  he  was  on  the  top  of  them,  and  that  he  knew  it.  Unless 
he  had  reason  to  believe  the  speed  w^ould  be  checked,  it  was  his 
own  folly  to  attempt  to  make  the  coupling. 

We  have  said  this  much  about  the  real  merits  of  this  case  be- 
cause it  is  but  one  of  many  cases  of  this  class  which  have  come  to 
ns  made  up  on  a  record  which  shows  that  counsel  urge  and 
insist  upon  the  introduction  of  improper  evidence,  and  that  which 
is  palpably  immaterial,  and  not  necessary  to  tlie  maintenance  of 
the  action.  It  is  not  at  all  surprising  that  the  trial  court  should  err 
in  some  of  the  rulings  in  such  cases.  The  ruling  is  required  to  be 
made  at  once,  in  the  hurry  of  the  trial,  and  without  much  time 
for  reflection.  It  would  be  far  better  practice  if  counsel  would 
i*efrain  from  attempting  to  crowd  and  push  into  these  cases  all  the 
immaterial  and  improper  evidence  within  their  reach  which  the 
court  will  permit.  Cases  should  be  presented  in  the  trial  court 
with  some  regard  to  the  contingency  that  they  may  be  appealed  to 
this  court.    Keversed. 


Klanowski 

V. 

Grand  Trunk  Ry.  Co.  of  Canada. 

{Advance  C<ue,  Michigan.    ^September  29,  18S5.) 

The  plaintiffs  intestate  was  killed  by  a  passenger  train  while  crossing 
the  defendant's  track  in  his  wagon.  One  of  the  questions  in  dispute  was 
whether  the  engineer  had  sounded  the  whistle  and  rung  the  bell  before  reach- 
ing the  street  crossing  where  intestate  was  killed.  Five  train  employees 
testified  positively  that  these  signals  had  been  duly  given,  and  nine  witnesses 
for  plaintiff  testified  as  positively  that  they  had  not.  Several  of  these  wit- 
nesses were  related  to  intestate.  Eidd,  that  the  trial  court  proprly  refused 
to  direct  a  verdict  for  the  defendant ;  that  the  question  of  credibility  of  the 
witnesses  as  to  the  facts  in  dispute  was  properly  left  to  the  juiy. 

Testimony  that  witness  did  not  hear  bell  rung  or  whistle  sounded  is  weak; 
but  positive  testimony  that  the  bell  was  not  rung  and  that  the  whistle  was  not 
sounded  stands  on  a  different  basis,  and  is  not  to  be  discarded  or  overlooked. 

When  an  accident  is  caused  by  an  omission  of  a  statutory  duty  s  recovery 
is  not  precluded  by  contributory  negligence  unless  gross. 

Whether  running  train  at  an  exceptionally  high  rate  of  speed  is  negligent 
is  generally  a  (question  of  fact.     But  semhle  it  may  amount  to  negligence  per  te, 

Eeldy  facts  m  case  did  not  show  contributory  negligence. 
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Eebob    to  Wayne. 

Griffin  cfe  Wa/mer  for  plaintiff. 

E.    IF.  Meddaugh  for  appellant. 

Sherwood,  J. — Otto  Klanowski,  on  the  twenty-third  day  of  June, 
1883,  lived  with  his  family,  consisting  of  himself,  his  wife,  and 
four  children,  upon  six  acres  of  land,  situated  on  Chene  Street,  near 
the  city  of  Detroit,  and  about  a  mile  from  where  the  same  crosses 
the  Grand  Trunk  K.  S.  He  was  a  teamster  ownine  a  team  and 
wagon,  and  on  that  day  had  been  ploughing  for  a  neighbor  by  the 
name  of  Miller,  who  lived  upon  what  was  called  the  "  Miller 
road,"  which  rans  east  of  Chene  Street,  and  across  the  railway 
track  diagonally  about  24  rods  northeast  of  the  Chene-street 
crossing.  This  was  known  as  the  "  Miller  crossing."  Still  furtlier 
northeast,  about  three  quarters  of  a  mile  on  tlie  line  facts. 
of  the  railway,  is  what  is  known  as  "Biglow's  crossing," 
on  Court  Street.  On  the  evening  of  the  twenty-third  of  June 
aforesaid,  between  9  and  10  o'clock,  Klanowski  started  to  go  home 
from  his  work  at  Miller's  with  his  team  and  wagon,  having  his  son, 
Emil,  with  him,  a  lad  about  15  years  old,  and  wlio  drove  the  team. 
In  making  the  crossing  upon  the  Miller  road,  they  were  overtaken 
by  the  Montreal  express,  cone^ting  of  three  coaches,  a  baggage- 
car,  and  the  engine,  which  came  down  upon  them  from  the  north- 
east at  the  rate  of  40  miles  an  hour,  the  engine  striking  the  wa^on 
just  as  it  was  about  to  leave  the  track,  and  completely  demohsh- 
ing  it,  killing  Mr.  Klanowski  almost  instantly,  greatly  injuring  the 
son,  breaking  his  thigh  and  shoulder,  and  killing  one  of  the  hofBes. 
On  the  seventh  day  of  August  following,  the  plaintiff,  who  was 
the  wife  of  the  deceased,  was  duly  appointed  administratrix  of  his 
estate,  and,  on  the  nineteenth  of  September  thereafter,  brought  this 
suit  to  recover  for  the  injury  and  damages  she  and  her  cliildren 
had  sustained  by  the  alleged  negligent  act  of  the  defendant  in  kill- 
ing her  husband  and  destroying  his  property.  No  question  arises 
upon  the  pleadings. 

The  case  hto  been  twice  tried  in  the  Wavne  circuit  court,  and 
the  plaintiff  obtained  a  verdict  upon  eacn  trial,  which  in  the 
first  was  set  aside  in  the  circuit  court,  and  the  proceedings  upon 
the  second  trial  are  now  before  us  for  review,  brought  up  by  writ 
of  error,  the  record  showing  a  bill  of  exceptions  containing  the 
substance  of  all  the  testimony  taken  upon  tne  trial.  Thirty-fonr 
assignments  of  eiTor  are  presented  for  our  consideration.  When 
the  plaintiff  rested  her  case,  counsel  for  defendant  asked  the  court 
to  direct  the  jury  to  render  a  verdict  for  defendant  on  the  ground 
that  the  deceased  contributed  to  the  injury,  and  at  the  close  of  the 
trial  requested  the  court  to  charge  the  jury  "  that,  under  the  testi- 
mony in  this  case,  the  plaintiff  is  not  entitled  to  recover,  and  the 
verdict  of  the  jury  should  be  for  the  defendant."    The  court -de- 
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dined  in  each  case  to  give  the  instrnction  asked,  and  exceptions 
were  duly  taken.  These  exceptions  are  properly  iii-st  to  be  con- 
sidered, becaose,  if  these  rulinss  of  the  court  were  wrong,  it  is  un- 
necessary to  give  attention  to  the  other  errors  claimed.  A  view  of 
the  premises  where  the  collision  occurred  and  tlie  deceased  was 
killed  was  taken  by  the  jury  under  the  direction  of  the  court. 

There  are  certain  statutory  duties  required  to  be  observed  and 
performed  by  a  railway  company  in  this  State,  intended  to  prevent 
injury  and  accidents  to  persons  and  property  at  railway  crossings  and 
other  places  of  danger.  These  requirements  are  made  for  the 
benefit  of  passengers,  strangers,  and  travellers  on  the  highway  (Evans 
j^  V.  Atlantic,  etc,  BL  R.  Co.,  62  Mo.  49),  and  such  duties 
[1  cannot  be  neglected  or  omitted  with  impunity.  If 
»-«.-«««-.  ■  they  are,  and  an  injury  to  persons  or  property  occurs 
by  reason  thereof  at  such  places,  the  company  will  be  liable,  and, 
although  the  party  injured  under  such  circumstances,  by  his  acts,  or 
omissions  to  act,  nduced  by  the  negligence  of  the  company,  maybe 
guilty  of  some  faults  which  contributed  to  the  injury  complained  of, 
such  fault  ought  not  to  be  permitted  to  avail  the  company  in 
making  defence  against  their  wrongful  acts,  unless  it  was  wilful  or 
so  gross  as  to  render  it  equally  inexcusable.  Any  other  rule  would 
allow  the  companv  to  take  advantage  of  its  own  wrong  in  avoiding 
its  statutory  liability 

In  approaching  a  crossing  upon  a  highway  the  circumstances 
differ  in  almost  every  case.  Sometimes  they  are  favorable  to 
makinfi^  an  early  disco veiy  of  the  strain,  and  many  times  not ;  sonie^ 
times  tlie  team  requires  more  attention  than  at  others ;  in  some  cases 
the  approach  to  tne  track  is  up  and  at  others  down ;  some  persons 
have  quicker  sight  than  others  and  can  see  at  fargi-eater  distances; 
at  some  crossings  the  train  moves  on  an  up-gi*ade  and  at  others  od 
a  down-grade,  the  roadbed  often  being  elevated  and  not  unfre- 
quentlv  depressed  below  the  surface  of  the  highway,  and  in  most 
cases  the  view  is  moi-e  or  less  obstructed  by  fences,  bushes,  shrub- 
bery, or  embankments.  Many  times  the  train  runs  much  stiller 
than  at  others,  in  consequence  of  the  conditions  of  the  atmosphere 
and  other  causes;  in  all  cases  persons,  except  those  in  charge  of 
the  ti*ain,  are  liable  to  be  deceived  in  the  speeo  of  the  train,  and  in  no 
case  is  the  exact  time  when  the  engine  reaches  the  crossing  known 
to  others  than  the  engineer.  For  these  and  many  other  reasons 
which  might  be  given,  no  other  safe  rule  can  be  adopted.  No 
less  than  the  giving  of  every  warning  the  law  exacts  should  be 
held  sufficient  to  shield  the  company  from  liability  for  damages 
arising  from  injuries  received  at  such  places.  Safety  to  the  lives 
of  those  travelling  upon  the  cars,  as  well  as  to  those  travelling  in 
vehicles  upon  thehignway,  i*equires  this.  All  persons  have  a  right 
to  expect  and  rely  upon  the  full  performance  by  the  company  of  all 
the  requirements  and  duties  imposed  upon  it  by  the  law  under 
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which  it  alone  is  allowed  to  exist  and  do  business,  and  it  is  not  nn- 
freqnently  impossible  to  a8cei*tain  with  any  degree  of  certainty 
how  far  the  neglect  of  the  company  to  give  the  required  warning 
at  highway  crossings  may  have  been  relied  upon  by  a  person  in 
regulating  and  determining  his  action  in  approaching  the  track 
where  a  collision  and  injury  occur  resulting  in  nis  immediate  death. 
Usually  the  circumstances  surrounding  the  accident  have  to  be  re- 
lied upon  in  determining  the  question,  and  such  action  on  the 
part  of  tlie  injured  party  should  neVer,  in  this  class  of  cases,  be 
allowed  to  control  the  verdict  of  jurors  unless  it  satisfactorily  ap- 
pears to  have  been  very  ^ross,  or  wantonly  negligent  and  careless. 
It  was  the  duty  of  the  defendant  in  this  case,  under  the  statute, 
to  twice  sharply  sound  the  whistle  of  the  locomotive  at  least  40 
rods  before  reaching  the  crossing,  and  to  ring  continuously  the  bell 
for  the  entire  distance. 

These  are  very  important  and  significant  warnings.  It  is  claimed 
upon  the  part  of  the  plaintiff  that  these  signals  of  the  approaching 
train  were  not  ^iven ;  and  if  there  is  testimony  in  the  case  tending 
to  show  the  claim  was  true,  it  was  certainly  the  duty  of  the  court 
to  submit  the  case  to  the  jury  upon  that  point.  On  the  part  of 
tlie  defendant,  the  conductor,  engineer,  nreman,  brakeman,  and 
another  employee  of  the  company  who  was  a  passenger  upon  the 
train,  all  gave  testimony  that  tne  statutory  signals  were  given.  On 
the  part  of  the  plaintiff  were  sworn  the  son  of  the  de-  TBanxovr  as 
ceased,  who  was  m  the  wagon  and  driving  the  team  at  vact. 
the  time  the  injury  occurred ;  Mr.  Alstadt,  who  was  sitting  by  the 
side  of  the  track  about  20  rods  from  the  Miller  road,  and  heard  the 
crash ;  Mr.  Moebly,  who  was  within  a  short  distance  of  the  train 
and  heard  it  coming ;  Mr.  Harris,  who  was  with  Moebly  and  first 
saw  the  train  at  the  Billow  crossing,  and  saw  it  when  it  crossed 
the  Miller  road ;  Mr.  Schmidt,  who  lived  on  Chene  Street,  near  the 
railway  crossing,  and  about  200  paces  from  the  Miller  crossing,  and 
lieai*d  the  crash,  and  heard  the  train  a  short  time  before ;  Mrs. 
Schmidt,  who  was  in  her  kitchen-door  and  heard  the  crash  ;  Geor^ 
Strikle,  who  was  in  the  wagon  with  Mr.  Moebly  when  the  tram 
passed  near  the  Miller  house,  and  heard  it ;  Kate  Strikle,  who  was 
m  the  wagon  with  Mr.  Moebly  at  the  time  the  train  passed  ;  and 
Maggie  Moebly,  who  was  also  in  the  vicinity  of  the  accident  when 
the  train  passed.  All  these  witnesses  were  between  the  whistle  post 
and  the  Chene-street  crossing,  or  very  near,  when  the  accident 
occurred,  and  within  hearing  distance  of  the  signals  if  they  were 
given,  and  all  testify  that  the  bell  was  not  rang  nor  the  whistle 
sounded,  and  most  of  them  are  very  positive  on  the  subject.  It  is 
true,  the  testimony  of  these  nine  witnesses  is  contradicted  by  the 
five  employees  of  the  company,  and  that  several  of  the  nine  occu- 
pied positions  and  relations  to  the  son  and  father's  estate  which 
would  naturally  tend  to  bias  them  in  favor  of  the  plaintiff's  side  of  the 
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case,  and  the  crosfi-examiDation  of  some  of  them  Bomewhat  modified 
the  testimony  given  on  the  direct ;  and  similar  criticisms  may  be 
properly  made  as  to  the  testimony  of  defendant's  witnesses.  But 
as  the  case  went  to  the  jury  upon  this  point,  I  cannot  understand 
how  it  can  be  said  that  there  was  no  testimony  tending  to  prove 
that  the  signals  were  not  given,  or  sufficient  to  oe  submitted  to  the 

These  nine  witnesses  are  not  materially  discredited  save  by  the 
testimony  of  the  five  sworn  on  the  part  of  the  defence.  The  testi- 
mony for  the  plaintiff,  as  it  stands  m  this  record  upon  this  subject, 
rises  to  the  plane  of  evidence,  and  as  such  was  entitled  to  the  care- 
ful consideration  of  the  jury.  It  raised  the  question  of  credibility 
of  the  defendant's  witnesses,  which  is  always  a  question  for  the 
jury,  and,  if  believed,  was  quite  sufficient  to  fix  inexcusable  negli- 
gence on  the  part  of  the  defendant,  and  it  would  clearly  have  been 
usurpation  in  tlie  court  to  have  otherwise  treated  it. 

It  is  said  by  counsel  that  the  testimony  of  plaintifiPs  witnesses 
on  this  point  is  all  negative  in  its  character.  Tliis  is  true;  but  the 
whskx  cok.  fact  which  the  law  requires  her  to  establish  is  also  a 
de'i^e  wrxtb'-  negative  one,  and  the  value  and  weight  of  this  class  of 
BouifDED.  FACT  tcstimouy  ffiust  necessarily  depend  upon  the  circum- 
To^jSiTf*  ""  stances  affording  opportunity  to  render  certain  the  facts 
stated  ;  for  instance,  a  brakeman  located  upon  a  train  five  coaches 
from  the  engine  or  bell  is  no  more  likely  to  hear  the  signals,  when 
made,  than  a  person  standing  upon  the  ground  or  sitting  in  a  wagon 
listening  for  them  at  the  same  distance,  when  both  are  giving  equal 
attention ;  and  if  the  two  are  equally  credible,  there  is  no  reason  for 
believing  the  testimony  of  the  one  in  preference  to  that  of  the 
other.  The  varying  circumstances  and  surroundings  can  easilv  be 
brought  out  upon  the  trial  and  placed  before  the  jury,  and  it  is  tneir 
duty  to  weigh  them  and  ascertain  the  importance  oi  each.  It  is  no 
part  of  the  duty  of  the  court  to  balance  up  the  evidence  and  deter- 
mine the  preponderance.  The  court  can  only  consider  the  testimony 
so  far  as  to  determine  whether  there  is  any  evidence  to  be  passed 
upon,  from  which  all  inferences  the  jury  may  justifiably  draw 
therefrom  will  be  sufficient  to  support  a  verdict  for  the  plaintiff, 
and  if  not,  the  court  may  direct  a  verdict  for  the  defendant.  And 
in  a  case  like  the  one  before  us,  it  is  the  duty  of  the  trial  judge 
to  determine  whether  any  facts  have  been  established  by  the  evi- 
dence of  the  plaintiff  from  which  negligence  may  be  reasonably 
inferred.  And  it  is  for  the  jury  to  say  whetlier,  from  these  facts, 
negligence  ought  to  be  inferred.  Such  I  understand  to  be  the 
law.  Kandall  v,  Baltimore  and  O.  B.  R  Co.,  109  U.  S.  482 ;  s.  c, 
15  Am.  &  Eng.  R.  R.  Cas.  243 ;  Pleasants  v.  Fants,  22  Wall.  122; 
Metropolitan  11.  R.  Co.  v,  Jackson,  L.  R.  3  App.  Cas.  197 ;  Witt- 
kowsky  V.  Wasson,  71  N.  C.  454 ;  Hyatt  v.  Johnson,  91  Pa.  St 
200. 
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In  determining  the  question  whether  the  case  should  or  should 
not  be  submitted  to  the  jury,  the  court  cannot  pass  upon  the  credi- 
bility of  the  witnesses,  or  that  of  the  other  testimony  in  the  case, 
but  must  assume  the  plaintiff's  testimony  to  be  true.  If  the  court 
is  satisfied  that  ^oss  injustice  has  been  done  the  defendant  by  a 
mistake  of  the  jury,  after  proper  instructions  as  to  their  duty  in 
weighing  and  scrutinizing  the  testimony  have  been  given,  an  op- 
>ortunity  should  be  afforded  to  make  the  correction  by  the  circuit 
udge  granting  a  new  trial.  I  quite  agree  with  the  meeb 
earned  counsel  for  the  defendant  that  in  a  case  like  this  ^Zk^ 
a  witness,  or  any  number  of  them,  who  simply  testify  that  they 
did  not  hear  the  whistle  sounded  or  the  bell  rung  would  fuinish 
little  or  no  evidence  of  the  fact,  unaccompanied  by  other  circum- 
stances, even  though  it  was  apparent  that  they  might  have  heard 
both  had  they  been  listening  or  had  their  attention  challenged  to 
the  fact,  and  that  such  statements  hardly  rise  to  the  grade  of  com- 
petent testimony  as  against  the  evidence  of  one  who  swears,  not 
only  that  he  heard  the  signals,  but  himself  gave  some  of  them ;  but 
when  a  credible  witness  testifies  that  he  was  within  hearing  dis- 
tance of  the  signals,  and  states  positively  that  the  bell  was  not  rung 
nor  tlie  whistle  sounded,  and  that  he  saw  the  train  and  the  acci- 
dent when  it  occurred,  the  testimony  stands  on  a  different  basis, 
and  cannot  be  discarded  by  court  or  jury,  but  must  be  considered 
with  the  other  evidence  in  the  case ;  and  the  fact  that  such  a  wit- 
ness testifies  upon  his  cross-examination  that  he  did  not  hear  the 
signals  is  not  inconsistent  with  his  former  testimony,  and  in  no 
sense  necessarily  weakens  it,  unless  that  was  all  he  intended  by  his 
first  statement.  I  do  not  think  the  cases  cited  by  defendant's 
counsel  go  further  than  I  have  herein  indicated  upon  this  subject. 
Jewell  V.  Parr,  13  C.  B.  915  ;  Seibert  v.  Erie  R  K.  Co.,  49  Barb. 
583 ;  Culhane  v.  New  York  Cent.  R.  E.  Co.,  67  Barb.  562  ;  Henze 
V.  St.  Louis,  etc.,  R.  R.  Co.,  Tl  Mo.  636 ;  s.  c,  2  Am.  &  Eng. 
R.  R.  Cas.  212.  The  verdict  is  general,  and,  of  course,  against  the 
defendant  on  this  point,  and  should  not  be  disturbed  unless  testi- 
mony was  erroneously  admitted  upon  which  it  was  based. 

This  injury  occurred  at  a  street  crossing  in  the  evening,  between 
9  and  10  o'clock.  The  night  was  quite  dark,  and  it  is  undisputed 
that  the  ti'ainwas  running  at  the  rate  of  40  miles  an  hour,  or  about 
three  rods  per  second,  as  it  approached  the  crossing,  go-  j^^^j^j^^ 
ing  into  Grand  Junction.  The  crossing  also  appears  to  fj^^^jg^^' 
have  been  frequented  by  people  travelling  on  foot  and  "°"°""^"- 
in  vehicles  by  night  and  by  day.  There  was  also  testimony  in  the 
case  tending  to  show  this  to  be  a  dangerous  crossing,  particularly  in 
the  nighttime.  Emil  Klanowski  and  Henry  Valkner  gave  testimony 
upon  this  point.  In  addition  to  their  statements,  the  jury  took  a 
view  of  the  premises  under  circumstances  which  must  have  aided 
in  arriving  at  a  correct  conclusion  upon  this  subject ;  and  it  is 
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claimed  by  plain  ti£E  that  the  rate  of  speed  at  which  tlie  crossing 
was  approaclied  and  made  by  defendant's  train  was  too  ^at, — ^un- 
reasonably so, — ^and  sufficient  alone  to  account  for  the  iniury  which 
occurred.  We  have  no  statute  limiting  the  speed  at  which  trains 
shall  be  run,  either  at  highway  crossing  or  elsewhere ;  neither  has 
any  by-law  of  the  city  of  Detroit  been  called  to  our  attention  upon 
this  subject,  if  the  crossing  was  within  the  city  limits,  which  does 
not  appear  by  the  record.  Where  there  are  such  limitations  by 
statute  or  local  ordinance  a  i*ate  of  speed  greater  than  that  pre- 
scribed is  generally  regarded  as  gross  negligence  on  the  part  of  ihe 
company.  Chicago,  etc.,  R.  R.  Co.  v.  Becker,  84111.  488  ;  Massoth 
V.  Delaware,  etc.,  Canal  Co.,  64  N.  Y.  524,  531 ;  Karle  v,  Kansas, 
etc.,  R.  R.  Co.,  55  Mo.  476 ;  St.  Louis  V.  &  T.  H.  R.  R  Co.  v, 
Dunn,  78  111.  197,  199.  When  no  restriction  by  statute  exists,  an 
unusual  rate  of  speed  at  crossings  must  be  held  to  impose  upon  the 
company  increased  vigilance  as  well  as  increased  liability.  Alld 
when  ^om  such  cause  the  lives  of  persons  or  animals  are  en- 
dangered, and  injuiy  ensues,  there  can  be,  it  seems  to  me,  no 
reason  why  it  should  not  be  considered  a  want  of  proper  care.  Ijibe 
authorities  generally  hold  such  increased  speed  to  be  a  proper  sub- 
ject for  the  consideration  of  the  jury  (Artz  v.  Chicago,  etc.,  R.  R. 
Co.,  44  Iowa,  284 ;  Black  v.  Burlington,  etc.,  R.  R.  Co.,  38  Iowa, 
515  ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Stables,  62  111.  313 ;  Wilds  v. 
Hudson  River  R.  R.  Co.,  29  N.  Y.  315,  327;  Rockford,  etc., 
R.  R.  Co.  V.  Hillmer,  72  111.  235,  240 ;  Massoth  v.  Delaware,  etc. 
Canal  Co.,  64  N.  Y.  524,  531 ;  Warner  v.  New  York,  etc,  R  K. 
Co.,  44  N.  Y.  465),  and  it  has  been  held  that  25  or  30  miles  is  an 
unreasonable  rate  of  speed  when  approaching  a  crossing.  Reeves 
V.  Delaware,  etc.,  R.  R.  Co.,  30  Pa.  St.  454 ;  Massoth  v.  Delaware 
Canal  Co.,  64  N.  Y.  524.  Each  case  must  necessarily  depend  upon 
its  own  peculiar  circumstances ;  and  whether  or  not  proper  care 
was  made  to  appear  in  this  particular  was  a  question  of  fact  for  the 
jury,  under  proper  instructions  from  the  court. 

1  think  the  record  shows  a  case  of  unusual  speed  and  want  of 
proper  care  under  all  circumstances;  a  half  second  less  speed 
would,  in  all  probability,  have  saved  one  life  and  injury  to  another, 
the  extent  of  which  time  alone  can  determine.  The  evidence  of 
the  engineer  shows  that  the  speed  was  so  great  as  to  render  the 
brakes  comparatively  useless  for  the  purpose  of  preventing  accident 
upon  the  crossing.  The  loss  of  life  is  becoming  fearful  in  this 
class  of  cases,  to  say  nothing  of  the  amount  of  maiming  and  dam- 
<nge  to  property;  and  while  courts  are  powerless  to  remedy  the 
evil,  it  is  their  duty  to  see  to  it  that  such  negligence  as  is  culpable, 
when  presented  to  them  for  adjudication,  shul  not  be  tmreasonably 
or  unlawfully  excused.  It  is  not  only  within  the  power  of  the 
company,  but  it  is  a  duty  it  owes  to  the  travelling  public,  to 
remedy  such  negligent  action.    If  it  cannot  entirely  prevent  it^  it 
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can  greatly  lessen  the  evil ;  and  until  snch  power  is  exercised  and 
duly  performed,  it  mast  abide  the  natural  consequences  of  such 
neglect.  Any  other  view  would  be  outrageously  unjust.  I  am  not 
prepared  to  accept  the  intimation  of  the  court  in  McKonkey  v. 
Chicago,  B.  &  Q.  B.  B.  Co.,  40  Iowa,  206,  that  no  conceivable  rate 
of  speed  is  per  se  evidence  of  negligence ;  neither  my  reason  nor 
judgment  approves  it,  and  cetainly  aU  experience  is  the  other  way. 
Can  it  be  doubted  that  every  mile  added  to  the  speed  of  a  tram 
does  increase  the  liability  to  accident ;  and  if  this  be  true,  can  it  be 
doubted  that  were  it  increased  to  100  miles  an  hour  it  would  be 
difficult  to  confine  the  train  to  the  track  in  many  places?  To  ex- 
pose human  life  to  such  risk  would,  in  my  judgment,  be  gross 
negligence  on  the  part  of  the  company. 

The  case  of  the  Grand  Rapids  &  I.  R.  R.  Co.  v.  Huntley,  38 
Mich.  540,  I  do  not  think  has  any  application  to  the  one  we  are 
considering.  In  that  case  the  injury  occurred  by  the  breaking  of 
an  axle.  It  does  not  appear  that  the  train  was  approachin^r  a  cross- 
ing or  any  other  place  of  danger,  or  that  the  speed  of  tlie  train 
had  anything  particularly  to  do  with  the  injury  complained  of,  or 
the  accident  that  caused  it ;  and,  under  the  tacts  stated  in  the  case, 
I  think  we  must  all  agree  that  it  was  rightly  decided. 

The  next  question  to  be  considered,  under  the  view  I  have 
taken  of  the  case,  is,  was  the  deceased  guilty  of  that  degree  of  care- 
lessness which  should  excuse  the  defendant,  even  though  negli- 
gent in  the  respect  claimed  by  plaintiff?  Defendant's  counsel  in- 
sists that  he  was,  and  that  the  undisputed  testimony  shows  such  to 
be  the  fact  beyond  a  doubt.  If  counsel  is  correct  in  his  view  of 
the  subject,  it  was  then  the  duty  of  the  court  to  direct  a  verdict  for 
defendant.  After  a  careful  examination  of  all  thetesti-  coMmniuTOBT 
mony  in  the  case  bearing  upon  that  point,  I  am  unable  iSSS^iSSnT 
to  arrive  at  the  conclusion  reached  by  the  learned  counsel.  ^^^'^  ■^'"^ 
The  deceased,  with  his  son  Emil,  started  from  Miller's  house  to  go 
home,  the  son  driving  the  team.  They  had  to  go  26  rods  down  the 
Miller  road  before  they  came  to  Miller's  crossinfi^.  The  defendant's 
ti-ack  ran  diagonally  across  the  Miller  road.  The  track  w*as  some- 
what elevated  above  the  Miller  road,  and  the  testimony  tends  to 
show  the  view  from  the  Miller  road  was  much  obstructed  by  the 
company's  fence,  and  weeds  and  bushes  which  had  grown  to  a 
heiglit  of  several  feet  above  the  f efice,  and,  to  use  the  Einguage  of 
one  of  the  witnesses,  ^^  it  was  a  mean  track  to  cross ;"  that  there 
was  upon  the  side  of  the  track,  and  16  feet  therefrom,  a  ditch  and 
a  narrow  bridge  over  the  same,  about  eight  feet  wide,  to  cross.' 
Emil  Klanowski  says,  in  his  testimony  :  ^^  After  leaving  Miller's 
house  they  started  to  drive  home ;  he  was  driving,  sitting  on  a  board 
across  the  wagon  box,  at  the  right  hand  of  his  father ;  they  drove 
up  near  the  crossing,  and  stopped  at  the  telegraph  pole  (65  feet 
from  the  track) ;  they  stopped  to  see  the  cars,  and  could  not  see 
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them  ;  there  were  too  many  weeds  around  them ;  they  did  not  hear 
them ;  no  whistle  was  blown  or  bell  rung ;  it  was  clouay, — ^not  very 
dark,  and  not  very  light ;  could  not  see  the  light  very  well ;  the 
horses  were  gentle ;  drove  from  Miller's  house  on  a  walk ;  could  not 
see  the  track  from  Miller's  house,  there  were  so  many  weeds  on  the 
side  of  the  track ;  they  were  a  good  deal  higher  than  the  engine 
and  cars ;  could  not  see  anything  ior  the  weeds,  that  night ;  it  was 
dark  around  there ;  could  not  see  the  track  until  they  got  there ; 
had  to  go  up  hill  to  get  upon  the  track  ;  had  never  been  on  that 
road  bef oi-e,  or  at  Miller's  nouse ;  first  looked  for  the  train  at  the 
telegraph  pole ;  stopped  to  look ;  thought  the  wagon  was  in  the 
middle  of  the  road  five  or  six  feet  from  the  telegraph  pole;  he 
looked  both  ways ;  did  not  hear  its  whistle  or  the  bell  ring,  o/  see 
the  train ;  she  did  not  whistle ;  they  stopped  at  the  pole  to  see  if 
they  could  hear  any  train  coming ;  did  not  hear  or  see  any ;  had  to 
pass  over  the  bridge  after  he  stopped ;  after  he  started  he  was  look- 
ing so  that  he  could  get  over  the  bridge  ;  his  attention  was  on  his 
team  and  driving  it ;  there  were  two  tracks  there  which  he  had  to 
cross ;  the  bridge  was  about  six  feet  from  the  track ;  he  did  not  see 
the  train ;  he  looked  until  he  got  to  the  bridge  ;  did  not  look  for  the 
train  after  he  got  onto  the  bridge ;  they  stopped  at  the  telegraph 
pole  ^  a  good  little  while ;'  could  not  have  seen  the  train  from  tJbe 
pole  if  there  had  been  one,  because  there  were  such  big  bushes  be- 
side the  fence ;  you  could  not  see  the  train  until  you  got  on  the 
track ;  walked  the  horses  across  the  bridge ;  drove  slowly  across  tlie 
track ;  the  bridge  runs  slanting ;  it  is  a  small  bridge,  and  not  fit  to 
go  over  with  two  horses ;  it  is  about  four  feet  high  from  the  ditch ; 
that  he  did  not  look  after  the  train  after  he  ^ot  on  the  bridge,  be- 
cause he  had  to  look  out  that  he  did  not  get  mto  the  ditch." 

This  is  the  statement  of  the  survivor  of  the  catastrophe  of  that 
fatal  night ;  and  from  it  it  appears  that  he  stopped  his  team  for 
some  time  only  65  feet  from  the  track,  and  lookea  both  ways  and 
listened  before  he  approached  the  crossing,  but  did  not  hear  or 
discover  the  train.  This  is  all  he  could  be  required  to  do  under 
the  decifions  of  this  court.  Lake  Shore  &  M.  S.  R.  R.  Co.  v.  Mil- 
ler,  25  Mich.  290 ;  Hass  z.  Grand  Eapids  &  I.  R.  R.  Co.,  47  Mich. 
401 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  268 ;  Chicago  &  N.  E.  R  R. 
Co.  V.  Miller,  46  Mich.  533  ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  89. 
That  he  did  not  see  or  hear  the  train,  if  his  statements  are  true, 
was  clearly  the  fault  of  the  company  in  allowing  the  view  to  be 
obstructed  and  not  giving  proper  signals,  and  not  that  of  the 
young  man.  I  do  do  not  think  any  such  contributory  fault  on  the 
part  of  the  plaintiff  is  shown  as  would  warrant  the  court  in  direct- 
ing the  verdict,  and  the  ruling  of  the  circuit  judge  to  that  eflfect 
was  entirely  proper.  If  there  was  any  doubt  upon  the  question, 
it  was  the  duty  of  the  court  to  give  the  case  to  tiie  jury.  Teipel 
V.  Hilsendegen,  44  Mich.  461 ;  Pierce,  R.  R.  314  et  aeq.    I  am 
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aware  that  there  was  etrong  testimony  given  tending  to  show 
that  the  young  man  was  mistaken  as  to  the  amount  and  diaracter 
of  the  obstructions,  but  that  testimony  cannot  be  considered  in  the 
discussion  of  the  position  taken  by  defendant's  counsel  upon  the 
point  he  makes. 

Quite  a  large  number  of  cases  have  been  called  to  our  attention  by 
counsel  for  defendant,  in  his  brief  upon  the  subject  of  contributory 
negligence,  where  injuries  have  been  received  at  hiffhwav  crossings, 
but  a  careful  comparison  of  the  facts  in  each  with  those  in  the  pres- 
ent case  will  show  a  material  difference.  Some  of  them,  however, 
are  quite  similar  in  many  of  their  features ;  but  I  feel  very  certain 
that  justice  requires  that  omissions  by  the  plaintifE  which  are  not 
the  result  of  negligence,  or  which  may  be  fairly  attributable  to 
such  fault  on  the  part  of  the  defendant,  in  such  cases  should  not 
be  regarded  as  contributory,  and  so  far  as  any  of  the  cases  hold 
differently  I  should  be  unwilling  to  agree  with  them.  I  cannot 
consent  under  any  circumstances  to  make  the  negligence  of  the 
company  a  shield  and  a  weapon  for  its  defence. 

W  itness  Warner  was  examined  on  the  part  of  the  plaintiff,  and 
testified  to  the  pecuniary  value  of  the  liie  of  the  deceased  to  his 
family.    The  testimony  was  objected  to  by  counsel  for  defendant, 
who  asked  to  have  the  same  stricken  out  on  the  ground  ^^^  ^^ 
that  it  was  incompetent  and  irrelevant,  and  because  it  o/DTCBAm>- 
was  made  on  a  basis  not  warranted  by  the  testimony  in  ""  *^«*^ 
the  cause.    I  do  not  think  the  objection  well  founded.    The  testi- 
mony of  the  wife  furnished  all  the  data,  except  HaswelPs  tables, 
whi(m  the  witness  used  in  making  his  computation.     His  testimony 
was  a  mere  computation,  which  uie  jury  could  accept  or  not  as  they 
choge,  according  to  their  view  qf  tne  testimony.    The  testimony 
was  competent,  and  such  as  it  is  usual  to  resort  to  in  such  cases. 
The  defendant  could  not  be  prejudiced  by  it,  and  no  error  was 
committed  in  receiving  it.  Onicago  &  N.  W .  R.  K  Co.  v.  Bayfield, 
87  Mich.  205. 

I  have  now  considered  all  the  grounds  relied  upon  for  a  reversal 
of  the  judgment  in  this  case,  and  argued  in  the  defendant's  brief. 
The  discussion  contained  therein  relating  to  the  demerits  of  the 
jury  in  our  system  of  jurisprudence  would  be  more  properly  ad- 
dressed to  the  law-making  power,  or  some  branch  thereof,  than  to 
this  court.  We  have  not  the  privilege  of  making  the  laws,  but 
are  charged  with  the  duty  of  expounding  them,  and  seeing  to  it 
that  they  are  properly  applied ;  further  than  this  we  cannot,  and 
I  think  ought  not,  to  go. 

The  charge  by  Juo^e  Jennison  was  clear,  and  applicable  to  the 
facts  in  the  case.  I  have  discovered  no  error  therein,  or  in  his 
rulings  upon  the  trial,  of  which  the  defendant  can  reasonably  com- 
plain, and  the  judgment  should  be  affirmed. 

Ohahplin,  J.— I  agree  with  my  brother  Sherwood  in  the  result 
21  A.  &  £.  R.  Cas.— 43 
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he  has  reached,  and  I  afree  with  my  brother  Campbell  that  the  tes- 
timony of  the  witness  based  upon  Haswell's  tables  was  inadmissi- 
ble ;  but  I  do  not  think  that  the  jury  were  misled  thereby,  as  their 
verdict  does  not  appear  to  be  based  upon  this  testimony,  and  tlie 
other  testimony  was  safficient  to  warrant  the  verdict  they  gave. 

Campbell,  J.— The  views  expressed  by  my  brother  Sherwood 
upon  some  points  are,  I  think,  open  to  misapprehension ;  and  while 
I  think  the  case  could  not  have  been  taken  from  the  jury  altogether, 
it  is,  in  mv  opinion,  only  because  the  court  could  not  pass  upon 
disputed  facts,  and  not  because,  as  matter  of  law,  it  comd  be  held 
that  negligence  was  so  made  out  as  to  entitle  complainant  to  any 
such  nmng. 

It  is  not  negligence  for  a  company,  chartered  and  authorized  to 
carry  on  a  busmess  involving  necessary  risks,  to  do  so  in  the  usual 
and  appropriate  manner,  and  under  such  precautions  as  the  law 
requires.  When  this  is  done  the  risks  must  be  regarded  as  not 
involving  fault  The  party  who  seeks  to  recover  must  aver  and 
prove  in  what  manner  the  company  has  failed  to  do  what  it  was 
its  legal  duty  to  do  under  the  circumstances,  and  that  the  injury 
which  resulted  is  caused  by  the  averred  wrong.  In  this  case  1  am 
not  prepared  to  say  thei*e  was  not  conflicting  testimony  upon  mat- 
ters of  legal  duty  on  which  the  jury  could  properly  pass,  and  there- 
fore the  case  could  not  have  been  taken  from  them.  But  they 
could  not  be  told  as  matter  of  law  that  any  specific  duty  rested  on 
the  company  which  the  law  has  not  laid  upon  them.  The  speed  of 
trains  has  not  been  so  regulated  in  general,  and  has  not  been  so  far 
as  the  facts  of  this  case  are  concerned. 

I  also  think  there  was  error  in  allowing  Mr.  Warner  to  testify 
to  the  jury  what  damages  the  family  has  sustained  by  the  death  of 
its  head.  The  damages  can  only  be  what  the  family  have  lost  in 
a  pecuniary  sense  by  his  death.  To  ascertain  this  it  was  no  doubt 
proper  to  allow  considerable  inquiry  into  the  extent  to  which  he 
contributed  to  their  support.  But  so  far  as  the  probabilities  of 
their  or  his  future  are  concerned,  the  whole  is  so  far  conjectural 
that,  so  far  as  anything  can  be  based  upon  such  probabilities,  it  is 
not  a  matter  for  experts  or  witnesses,  but  for  the  jnrj,  and  no  one 
else,  subject  to  such  restraint  a^inst  excessive  estimates  as  will 
prevent  mischief.  It  would  be  absurd  to  suppose  as  a  matter  of 
fact  that  in  a  given  case  a  particular  person  would  live  the  full 
term  of  years  which  only  few  persons  attain,  or  do  in  his  old  age 
all  that  he  could  do  in  his  youth,  or  that  a  family  of  grown-up 
persons  would  depend  upon  him  as  children  would  in  infancv.  It 
18  only  because  there  is  no  certainty  that  any  speculation  is  allowed 
at  all,'  but  to  allow  witnesses  to  ^ve  to  the  jury  their  guesses  on  the 
subject  would  be  dangerous  in  the  extreme. 

There  should  be  a  reversal  and  new  triaL 

CooLEY,  C.  J.,  concurred. 
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See  Schofield  v.  Chic^,  etc.,  B.  B.  Co.,  19  Am.  &  Bog.  B.  B.  Gas.  858; 
notes  to  Bamson  v,  Chicago,  etc.,  B.  R  Co.,  19  Am.  &  Eng.  R  R  Cas. 
16;  Loucks  v.  Chicago,  etc.,  B.  R  Co.,  19  Am.  &  Eng.  B.  R  Cas.  305; 
Pence  v,  Chicago,  etc.,  R  R  Co.,  lb.  866;  Bandall  «.  Baltimore,  etc.,  B.  R 
Co.,  15  Am.  db  Eng.  R  R  Cas.  248  and  note.  Also  note  6  Am.  &  Bng.  RR 
Oas.  128. 


Bhoadbs 

V. 

OmoAGO  AKD  Gbaih)  Tbihtk  R  R  Cb. 

(Adwmee  Oamy  Michigan,     Odober  28,  1885.) 

Where  there  is  a  conflict  of  testimony,  even  where  one  is  of  a  positive  and 
the  other  of  a  negative  character,  the  facts  most  be  detennined  by  the  jury. 

A  person  is  required  to  use  reasonable  caution  and  care  at  all  times  in  ap- 
proaching a  railway  crossing;  particularly  so  when  a  ''fast  train"  is  due 
and  approaching;  and  if  one  dnves  his  team  perilously  near,  and  they  be- 
come unmanageable  and  go  upon  the  track  and  injury  results,  there  is  such 
contributory  negligence  as  will  prevent  recovery. 

Ebrob  to  Cass. 

EdAJoa/rd  Bacon  for  plaintifi  and  appellant. 

E.  W.  Meddaugh  and  H.  Geer  for  defendant. 

Campbbll,  J. — This  action  was  brought  to  recover  damages  for 
the  death  of  plaintiff's  intestate,  who  was  killed  by  an  express  train 
of  defendant  on  the  afternoon  of  December  11,  1882,  at  a  cross- 
road not  far  from  Edwardsbnrg.  The  deceased  had  been  at 
Edwardsbnrg  with  a  buggy  drawn  by  a  horse  and  a  mule,  and 
was  returning  on  a  north  and  south  road  which  crossed  the  rail- 
way at  a  somewhat  acute  angle,  when  a  train,  which  had  passed 
Edwardsbnrg,  and  was  going  southerly  towards  the  crossing,  struck 
his  team  on  the  crossing  and  killed  him  and  one  of  his  animals. 
It  was  claimed  by  plaintiff  that  the  train  did  not  give  the  proper 
signals,  so  as  to  inform  him  of  its  coming,  and  that  when  he  was 
near  the  crossing,  and  the  cars  were  rushing  up  behind  him,  a 
series  of  sudden  sharp  whistles  frightened  his  team,  and  made  them 
unmanageable,  so  that  they  ran  upon  the  track  in  spite  of  his  efforts 
to  hold  them.  The  defence  relied  on  lack  of  fault  or  neglect  in 
the  defendant's  servants,  and  on  the  negligence  of  the  dec^ised. 

There  was  contraclictory  testimony  concerning  the  statutory  sig- 
nals, some  persons  swearing  that  they  were  given,  and  $|]|^™<^^t;). 
some  that  they  were  not.    Most  of  the  latter  was,  of  vbSTjubt. 
course,  negative  testimony  to  the  effect  that  the  witnesses  did  not 
hear  the  signals.     One  witness  swore  that  he  saw  the  bell,  and  that 


660  BHOADES  V.  OHIOAOO  AND  OBAND  TRUNK  B.  B.  CO. 

it  was  not  moviag.  The  fact  that  sudden  and  repeated  loud 
whistles  were  given,  and  frightened  the  animals  was  shown  by  tes- 
timony which  was  positiye.  We  cannot  hold,  as  we  wei«  asked  to 
hold,  that  where  positive  proof  is  met  by  negative  proof,  the 
former  must  govern.  The  testimony,  if  it  conflicts,  mnst  go  to  the 
jury,  unless  under  possible  peculiar  circumstances,  which  do  not 
usually  arise.  We  have  no  doubt  that,  upon  tne  question  of 
defendant's  negli^nce,  these  were  facts  for  the  jury,  whatever  we 
may  ourselves  thmk  of  the  weight  of  testimony ;  and  if  that  were 
the  only  issue,  we  should  feel  bound  to  hold  that  the  court  below 
erred  in  taking  the  case  from  the  jury  and  ordering  a  verdict  for 
the  defendant. 

But  upon  the  question  of  contributory  negligence  there  is  such 
positive  testimony  given  by  the  plaintiffs  own  witnesses  as  to  leave 
no  room  for  dispute.  .  It  appeared  from  the  testimony  that  the 
train  in  question  was  not  a  stray  or  irregolar  one,  but  a  fast  train 
that  mignt  fairly  be  expected  at  the  time  when  it  came. 

It  further  appeared  that  the  view  of  any  such  train  was  sab- 
stantially  unobstructed  for  a  long  distance  along  the  road  on  which 
deceased  was  travelling,  so  that  by  turning  his  head  at  any  time 
SZSmS"n  during  its  approach  he  must  have  seen  it  He  was 
OUT  voanSS  moviug  alouff  at  an  easy  trot,  and  could  at  any  time 
until  he  neared  the  crossing  have  stopped.  He  was  not  a  stranger, 
but  was  familiar  with  the  road  and  its  surroundings.  The  testi- 
mony for  plaintiff  shows  that  he  kept  on  at  the  same  gait  until  he 
reached  very  near  the  crossing,  where  his  animals  were  frightened 
as  the  train  came  on  behind  them,  and  rushed  upon  the  railway. 
There  is  no  testimony  that  he  paid  the  least  attention  to*tiie  train, 
or  looked  around  at  any  time  to  observe  whether  it  was  coming. 
On  the  other  hand,  it  was  shown  quite  clearly  that  he  could  not 
have  done  so. 

The  authorities  are  so  uniform  that  a  pei*son  must  use  reasonable 
caution  in  approaching  a  railway  at  all  times,  and  especially  when 
a  rapid  train  is  due  or  approaching,  that  it  is  hardly  nec^sary  to 
cite  them.  It  is  negligence  to  approach  a  crossing  with  animals  so 
nearly  as  to  involve  apparent  danger  to  life.  A  train  going  at  the 
rate  of  forty  miles  an  nour  will  not  only  destroy  anytiiing  which 
it  hits,  but  common  experience  shows  that  it  creates  considerable 
danger,  by  its  sudden  passing,  of  startling  and  bewildering  both  per- 
sons and  animals  approaching  very  closefy.  In  the  present  case,  the 
deceased  did  not  actually  drive  his  horses  upon  the  railway,  bnt  be 
drove  them  so  near  that  he  brought  them  inta  imminent  danger  of 
going  on  the  track  in  case  anything  happened  to  frighten  them.  The 
.testimony  concerning  the  proximity  of  the  train  when  the  last 
whistles  were  sounded  shows  that  the  buggy  must  have  come  very 
close  to  the  crossing ;  as  even  at  their  highest  speed  they  conld  not 
have  reached  the  track  before  the  train  passed  unless  he  bad  already 
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driven  perilously  near.  There  is  a  brief  space  of  time  just  before 
the  collision,  when  plaintiff's  witnesses  dia  not  apparently  see  him. 
But  their  testimony  covers  enough  time  to  leave  no  room  for 
doubt  that  the  cause  of  the  mischief  was  in  part,  if  not  chiefly,  his 
voluntary  advance  into  danger.  The  account  they  give  of  his 
action  and  appearance  during  his  ride  from  Edward^urg  seems 
to  indicate  that,  from  illness  or  some  other  cause,  he  was  absent- 
minded  and  probably  oblivious  of  the  surroundings  which  appear 
to  have  drawn  the  attention  of  quite  a  number  of  persons  near  by. 
He  was  seen  the  instant  before  the  fatal  accident  trying  to  hold  his 
team,  but  they  were  then  just  reaching  the  track,  when  the  mule 
which  was  on  the  near  side  was  struck  just  behind  the  shoulder, 
and,  with  the  driver,  was  instantly  killed.  Upon  a  careful  review  of 
the  testimony,  we  are  unable  to  see  that  the  circuit  judge  could 
have  given  any  different  ruling  than  he  did  give,  and  the  judgment 
must  be  affirmed. 

MoBSE,  C.  J.,  and  Chamflin,  J.,  concurred ;  Shebwoob,  J.,  con- 
curs in  the  result. 

See  note  to  Elanowski  v.  Grand  Trunk,  etc,  By.  Co.»  ante. 


INDEX. 

NoTB.— The  mode  of  citing  the  American  and  English  Railroad  Caeee  is 

21  Am.  &  Eng  R  R.  Cas. 


Thb  index  contains  references  both  to  the  cases  and  to  the  notes.  The  ref- 
erences for  pr^)06itions  in  the  cases  aire  to  the  pages  upon  which  the  respective 
cases  begin.  For  the  notes  the  references  are  distlDgnished  by  the  italic  n 
followiDff  the  page  reference,  and  are  to  the  pages  upon  which  the  propositions 
are  found. 


ABAMDOraSHT. 

Of  claim  for  injury.    See  Injury  Causing  Death. 

Of  station:  facts  held  to  show  relocation  and  not  abandonment  of.  Atty.- 
GeDeral «.  Eastern  R.  R.  Co.  (Mass.)    287. 

Of  station:  statutes  on:  what  is  a  station  within  such  acts?    241  n. 

Of  wife  by  husband  does  not  relieve  him  from  duty  to  support  her,  nor  pre- 
vent her  from  recovering  for  injury  to  her  means  of  support  by  his 
death.    Dallas  &  Wichita  R.  R.  Co.  o.  Specker  (Tex.).    160. 

ABATBMXVT. 

See  Abrbst  of  Judoicbnt. 

Actio  pencmdUt  mtm  penorui  morUwr  abrogated  in  New  Hampshire  as  to  in- 
jury causing  death.  New  Hampshire  statute  does  not  nve  to  represen- 
tatives a  new  cause  of  action,  but  makes  decedent's  ri^t  of  action  sur- 
vive.   Corliss  o.  Worcester,  N.  &  R.  R  R  Co.  (N.  H.).    208. 

AOGIBUT. 

See  Injxtbt  oaxtsing  Death;  Nbgligbnob. 

ACT,  LOBD  CAMPBELL'S, 

See  Injury  causing  Death. 

ACTIOH. 

See  appropriate  tiUes  of  respective  actions,  and  of  rights  on  which  action 
may  be  based. 

ABXIVI8TSAT0B. 

See  Injxtby  causing  Death. 

Administrator's  allegations  in  action  for  injury  causing  death.  Steward, 
•Adm'r,  v.  Terre  Haute  &  L  R  R  Co.  (Ind.).    209. 

ABMIBALTT. 

See  Navigation. 


Cbuges  ftdranced  bj  mamberB  of  connectiiig  lines  saccenivel;  not  erideoce 
of  partnenhip.    4  n. 

ASEirCT. 

Bee  Station  Aamn;. 

Aiiihcrily. 

Authority  to  bind  by  written  contract:  on]  contract  b;  sach  agent,  with 
per»oD  Ignorant  of  requirement  as  to  writing,  valid.  Lawson  v.  Chicago, 
81,  P.,  M.  &  O.  R.  R.  Co.  (Wis.).    M9. 

Bill  of  lading;  limitation  on  agent's  authority  to  Imue.     68  n. 

Cars,  freight  agenta' contract  to  fumiah;  authority  oot  shown  so  as  tocbaige 
company  for  breach.  Wood  e.  Chicago,  H.  &  St.  P.  R.  R.  Ca  (Iowa). 
86. 

Same.    RatiflcaUon  not  sbowu.    Wood  s.  Chicago,  H.  &  SL  P.  R  R 

Co,  (Iowa).     86. 

Fireman  has  no  implied  authority  to  receive  paasengers' &res  or  compen- 
saUon  for  transportation.     Ruckern.  Mo.  Pac.  R.  R.  Co.  (Tex.).     Su. 

General  passe  Dger-ageut^  private  inatruction  to,  limiting  his  authori^, 
when  not  made  known  to  conttactinr  party  not  binding-  on  snch  parQ'. 
Houston  &  Tei.  Cent.  R.  R  Co.  «.  mil  (Tex.).    393. 

Holding  out:  statioD-agent  ia  not  held  out  as  having  authority  to  contract 
to  furnUh  cars.     Wood  o.  Chicago,  M.  ft  Si.  P.  R  R  Co.  (Iowa).     86. 

Ostensible  authority  is  measure  of  agent's  power  as  to  third  person.  Pe- 
oria &  Pekia  Union  R.  R.  Co.  t>.  Buckley  (III.)    EU. 

OBl«nsible  authoritv  of  railway-urent  binds  company  ai  to  third  penons. 
Brooke  o.  New  York.  L.  K  &  M.  R.  R  Co.  (Pa.).    (H. 

Ostensible  authority  aufflcient  to  bind  principal  proved  by  proof  that  agent 
has  t>eeD  accustomed  to  make  similar  contracts  for  the  principal  with  hit 
knowledge,  approbation,  and  ratiflcatlon.  Texas  Pac.  R  R  Co.  c  Nich- 
olson (Tex.).    188. 

Ticket-agent  authorized  to  sell,  stamp,  and  deliver  tickets  on  receivipg 
pay  therefor,  cannot  bind  company  by  stamnlng  and  delivering  tldcets  to 
a  [nird  person  without  the  company's  knowledKe,  to  be  aold  by  him,  and 
paid  for  when  sold.    Prank  e.  Ingalls  (Ohio).    377. 
Employ^*'  BighU :  LiabiUtj/  of  Chmpany. 

Brslteman:  rights  and  risks  of,  considered.  LitUe  Bock,  etc,  R  R  CO.  ft 
Towasend  (Ark.).    618. 

Employee  as  passenger  on  company's  train:  when  voluntarily  so,  company 


which  It  owed  employee,  arisieg  from  contract  or  from  the  relation  it 
t  have  been  the  proximate 
,    ,  lo.  11.  Townsend  (Ark.).  618. 

Liability  of  company  to  employees  for  injury  from  defecUve  machineiy. 

Notice  to  company.     No  recovery  if  employee  had  notice.     60*  n. 
Machinery:  company's  duly  to  employees  in  respect  to.    See  NxouoBnCB. 
Machinery,  patent  defect  in:  inluiy  to  employee  from:  llabill^  in  case  of. 
»43n. 
FelloK-tervanl.    Btmiption  of  Muter  from  LiabSily. 
Agent  or  servant  Injured  oy  act  of  f el  low-servant:  doctrine  of  nisstsr's  ex- 
emption from  liability  therefor  and  limitations  thereon  reviewed.    614  a 
and  581m. 
Baggage- master  is  a  fellow-Ecrvant  of  a  switch -tender.    68S  n. 
Car-repairer  and  locomotive  engineer  are  fellow -servants.     Texas  &  P.  R 
R  Co.  e.  Harrington  (Tex.).    671- 
.  Car-repairer  under  car:  duty  of  co-employeeB  as  to  guarding  him  fran  in- 
jury.   676  n. 


t 
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AOXHCT—  QmUnited. 

Command  to  servant  by  superintendent,  with  threat  of  dismissal  in  case  of 
disobedience,  to  l)oard  a  moving  train  and  go  to  another  point  for  work; 
and  injury  to  such  servant  in  ol^ying,  f ron^  negligence  of  engineer,  is  in- 
Jury  b^  tort  of  fellow-servant,  and  company  is  not  liable.  Capper  e, 
Louisville,  etc..  R.  R.  Co.  (Ind.).    525. 

Company  not  liable  for  injury  inflicted  on  its  servant  resulting  from  per- 
formance of  duties  incident  to  his  employment.  Dallas  v.  Gulf,  etc.,  R. 
R.  Co.  (Tex.).    575. 

Conductor  applying  brakes  in  such  manner  as  to  injure  brakeman:  com- 
pany not  liable  therefor  if  conductor  acted  as  a  reasonable  man,  with  due 
care,  in  so  doing.    Dunlavy  v,  Chicago,  etc.,  R.  R.  Co.  (Iowa).    643. 

Conductor  of  construction-train,  with  gang  of  laborers  under  him,  is,  as  to 
such  men,  the  vice-principal  of  the  company,  and  not  a  fellow-servant  of 
such  men.  Company  liable  for  injury  to  such  men  through  his  negli- 
gence.   Chicago,  etc.,  R.  R.  Co.  v.  Lundstrum  (Neb.).    528. 

Conductor  of  gravel-train  and  laborers  on  track  are  fellow-servants. 
584  n. 

Defect  in  machinery  as  notice  to  employee  injured.    581  n. 

Dual  relation.  One  may  be  both  fellow-servant  and  vice-principal.  Moore 
V,  Wabash,  etc.,  R.  R.  Co.  (Mo.).    509. 

Employee  being  carried  while  not  engaged  in  service  of  company  is  a 
stranger,  and  entitled  to  all  the  remedies  he  would  have  had  if  he  had  not 
been  a  servant.    Abell  v.  Western  Md.  R.  R.  Co.  (l^fd.).    608. 

Employers'  Liability  Act  of  Kansas  applied  to  case  of  section-man,  and 
other  employee  who  let  a  rail  drop  on  him.  U.  P.  R  R  Co.  «.  Harris 
(Kan.).    684. 

Employers'  Liability  Act,  1880  (48  and  44  Vict.  c.  42),  reviewed.    582  n. 

Flymg-switch :  rule  of  company  as  to,  violated  by  fellow-servant,  which 
violation  led  to  injury  to  plaintiff,  7iM  not  to  increase  company's  liabil- 
ity, and  held  immaterial.    Youll  v,  Sioux  City  &  P.  R.  R.  Co.  (Iowa). 

Foreman  and  car-repairer  Tield  not  fellow-servants:  foreman  is  employed 
to  discharge  master's  special  duty,  and  stands  in  his  stead.  Ab  to  his  torts 
injuring  a  servant,  reBpandeoti  superior  applies.  Moore  v.  Wabash,  etc., 
R.  R.  Co.  (Mo.).    609. 

Foreman  and  laborer  held  fellow-servants:  for  death  of  laborer  caused  by 
neglect  of  foreman  to  perform  duty  to  keep  track  in  repair  and  clean, 
company  is  not  liable.     Rochester,  etc.,  R.  K.  Co.  v.  Brick  (N.  T.).    606. 

Foreman,  except  where  the  master's  duties  are  delegated  to  him,  is  a  fellow- 
servant.     Capper  v.  Louisville,  etc.,  R  R.  Co.  (Ind.).    526. 

Hand-car  collioing  with  belated  train,  injuring  employee  on  hand-car:  com- 
pany not  liable.    641  n. 

Foreman:  hand-car  man  returning  on  hand-car  after  proper  time,  under 
foreman's  orders,  and  injured  in  so  doing,  company  liable.  McEinne  «. 
California  Southern  R  R  Co.  (Cal.).    689. 

Hand-car  on  track  meeting  belated  train.  Order  to  abandon  hand-car: 
Appellee  failing  to  obey  with  sufficient  promptness:  company  held  not 
liable.    International,  etc.,  R.  R.  Co.  v.  Hester  (Tex.).    586. 

Incompetency  or  untrustworthiness  of  fellow-servant,  who  caused  the  in- 
jury, known  to  company,  would  render  company  liable  therefor.  Dallas 
«.  Gulf,  etc.,  R  R  Co.  (Tex.).    676. 

Infancy  or  minority  of  injured  employee,  will  not  entitle  him  to  recover  for 
injury  sustained  in  course  of  employment  which  he  entered,  and  which  in 
alienee  of  evidence  he  will  be  presumed  able  to  do.  Youll  «.  Sioux,  etc., 
R  R.  Co.  (Iowa).    689. 

Inspector  of  cars  stands  in  position  of  compan^r  towards  its  employees, 
company  is  liable  for  injury  to  employee  resulting  from  his  negligence. 
Tiemey  v.  Minneapolis,  etc.,  R.  R  Co.  (Minn.).    646. 

Inspectors  failure  to  inspect  cars  according  to  company's  rules,  resulting  in 
accident  to  employees,  is  imputable  directly  to  company.    Car-inspector 


ASacr—Cmtintted. 

U  not  laborer'i  fellow-KTTUit  TiemeT  f.  HinneapoUs,  etc,  R  R  Go. 
(Minn).  6«. 
Machinery,  defectire,  u*  by  a  serrant  of  such  machinery  fumiabed  ty 
master,  Uiough  neffligence  in  aerraut,  does  not  relieve  master  from  re- 
spoDBibilit;  lo  a  fellow-Berrant  injured  thereby.  Bausier  c.  MJoneapolit, 
etc.,  R.  R  Co.  (HiDD.),    itOl. 


Ordinary  risks  are  uiumed  by  aecUon.tiBDd,  bat  not  rlskb  from  negligence 
of  company  itaelf,  or  its  representatiTe  Btanding  toward  em^oyer  inpoei- 
tioQ  ot  company  itaelf.  InterDational,  etc,  R.  R  Co.  «.  Heater  (rex.). 
sua. 

Ordinary  risk  asaumed  by  laborer  does  not  include  riak  from  defectiTe  ma- 
cbinery,  ot  tiMlect  to  inspect  machinery  and  cats.  llerDey  v.  Hinne 
apolia,  etc.,  R  R  Co.  (Minn.).    5«, 

PaHsnger  asalsUng  in  pushing  a  car  at  request  of  operative  is  not  a  fellow- 
serrant  with  operative  orwilh  any  ot  company's  employees,  and  company 
is  liable  for  injury  to  passenger  at  fuch  time.  Mclntyre  R  R  Oo.  «. 
Bollon  (Ohio).     601. 

Boch-blaster  fellow-servant  with  teamster.    682  n. 

Bection-haud  and  engineer  engaged  in  wrecking  are  fellow-aervuits.    583  n. 

6ectfoD-hand  repairing  track  by  placing  new  rails  in  place  of  old  ones  ii 
fellow -servant  with  other  employees  who  in  hsjiding  him  a  rail  let  it  dn^ 
on  him,  and  within  Eansas  IjTmployers'  LiabUity  Act.  U.  F.  R  B.  n 
EBrnB(San.).    684. 

Bunday,  work  on,  will  not  change  relation  of  fellow^errants.    588  a 

Switch-tender  is  tellow-servant  with  baggage-) 

Teamster  and  rock-blaster  are  fellow-Bc 


Track-repairer  injured  by  rail  let  fall  on  his  finger.     S88  n. 

Train-despatch er  controlling  hours  of  trains,  and  laborer  on  such  trains  not 
fellow-servants.     HcKlnne  e.  California  Southern  R  R.  Co.  (Cal.L     S8S. 

Two  servants  employed  by  same  master,  laboring  under  same  control,  deriv- 
ing auUiorlty  and  receiving  compensation  from  a  common  source,  and 
engaged  in  same  business,  though  in  different  departments  of  the  commoa 
service,  are  fellow-servants.  Texas  ft  P.  R  B.  Co.  v.  EarriDgtoa  (Tex.L 
B71. 


See  FKLLOw-sKRVAirr,  lupra. 

. Defect fn  coupling-pin,  known  to  brakeman,  and  defect  in  draw-baron' 
known  either  to  company  or  brakcman,  combining  lo  injure  such  bnke- 
man:  brakeman  hM  to  have  taken  ^1  risks,  and  company  mot  liable. 
Atchison,  etc..  R  R  Cki.  r.  Wagner  (Kan.).     687. 

Distinction  between  passenger  and  employee  as  to  riska.  Atchison,  tic, 
R  B.  Co.  e.  Warner  (Kan.).     687. 

Employee  engaged  m  throwing  mail-bag  into  train  and  injured  in  coDtae  of 
such  employment.  A«I(f  not  entitled  to  recover.  Coolbroth  v.  Me.  Cen- 
tral R  B.  Co.  (Me.).    699. 

Hazardous  business:  employee  in,  lakes  the  ordinary  risks  of  such  bodncsi. 
So  of  flreman  required  to  "  buck  snow."    Bryuite.  B.,  C.  R  AN.  R  B. 
Co.  (Iowa).     698. 
Zbrtt  of  Agent :  Rupondeat  Superior. 

Conductor's  wrongful  act:  m  suing  company,  plaintiff  must  prove  that 
conductor  was  company's  servant  at  the  time.  Sullivan  e.  Or^.  R  R  A 
Nav.  Co.  (Oreg.).    881. 

One  company  operating  another's  road-bed — question  of  employment: 

payment  by  one  company  not  alone  proof  that  it  was  employer.   Sulli- 
van F.  Oreg.  R  R.  &  Nttv.  Co.  (Oreg.).    381. 
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AGEHCT—  Continued. 

Independent  contractor:  where  owner  reserves  over  that  which  he  permits 
to  oe  used  by  another  (e.g,,  a  contractor)  the  essential  powers  of  a  master, 
he  is  responsible  for  the-acts  of  his  servants  acting  partly  under  the  will 
of  such  contractor.  Burton  o.  Galveston,  H.  &  S.  A.  K.  R  Co.  (Tex.).  218. 

Insults  and  wilful  injuries  to  passengers  by :  company's  liability.    886  n. 

Punitive  damages  for  wanton  and  unauthorized  acts  of  servant,  improper. 
Sullivan  v.  Oregon  R  R.  &  Nav.  Co.  (Oreg.).    891. 

Note  on  punitive  damages  in  such  case.    Sullivan  v,  Oregon  R.  R.  & 

Nav.  Co.  <Oreg.).    891. 

AHIXAL8. 

* 

Common  carrier's  duty  to  exert  due  diligence  in  caring  for.  Chicago,  St. 
Louis  &  N.  O.  R  R.  Co.  v,  Abels  (Mlaa.).    105. 

APPEALS  AVD  APPELLATE  PB0GEDT7BE. 

Appeal  bond:  approval  of,  by  clerk,  no  waiver  of  lustification,  unless  in 
presence  of  appellee.  (But  his  subsequent  assent  is  ratification  thereof.) 
Gruber  v.  Washington  &  Jamesville  R  R.  Co.  (N.  Car.).    488. 

Entry  by  presiding  judge,  **bond  fixed  at  $25,*  bond  given,"  held  a 

waiver  of  justification  by  surety.  Gruber  i>.  Washington  &  Jamesville 
R  R  Co.  (N.  Car.).    488. 

Cross-errors:  assignment  of,  by  successful  party,  necessary  to  obtain  review 
of  such  errors.    Singleton  tJ.  Southwestern  K.  R  Co.  (Ga.).    226. 

Exceptions:  bill  of ,  in  appeal  from  order  denying  motion,  should  fully  state 
grounds  on  which  order  was  based:  Texas  &  Pac.  R  R  Co.  v,  Hardin 
(Tex.).    480. 

Presumptions  on  appeal :  exceptions  to  instructions  noted  by  trial  court,  pre- 
sumed taken  and  noted  at  time  they  were  given.  Eellow  «.  Central  Iowa 
R  R  Co.  (Iowa).    485. 

Record  not  enlargeable  by  affidavits  as  to  rulings  of  court  in  open  court. 
Chicago,  etc.,  R.  R  Co.  v.  Lundstrum  (Neb.).    528. 

Reviewable  matter:  court  of  last  resort  will  review  only  such  points  as  have 
been  called  to  attention  of  intermediate  appellate  court.  Chicago,  etc,, 
R  R.  Co.  V.  Lundstrum  C^eb.).    528. 

APPEAL  BOKB. 

See  Affbals  aitd  Affslultb  FBOcsDiTBa. 

ABBITBATIOH. 

See  Railwat  Commission. 

ASBE8T. 

See  Station  Agent,  Poliob  Powsb  07, 

ABBE8T  OF  JUBGXEHT. 

Motion  will  lie  on  grounds  urged  by  demurrer.  Overruling  of  demurrer  no 
bar  to  sustaining  motion  in  arrest.  Stewart  v,  Terre  Haute  &  I.  R.  R  Co. 
(Ind.).    209. 

ASSIOKMEHT  FOB  CBEBIT0B8. 

See  Insolvent  DEsroBa 

ATTOBNEY. 

Not  disqualified  to  take  deposition.    See  DEPOsiTiONa 
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BVBOZX  07  nOOT— Continued. 

proTS  that  macbiDerT  funiisbed  wu  Knind,    E.  Tenn.,  etc,  B.  R.  Oo.  t. 

Stewart  (Tena.).    614. 

Negligence:  burden  of  pruviaE  is  on  claimaot  relyiag  tbereon  u  ground  fm 
recovery.    Little  Rock.  M.  V.  &  T.  R.  R.  c  Harper  &  WUaoa  (Ark.).  ffT. 

Prima-fade  case  not  made  bv  proof  of  injury  aod  of  facts  leaviug  it  doubt- 
ful whether  injury  reaultea  from  defect  of  mfiChloecr  or  from  plaio- 
tiS'sown  iieKliKepce.  Burden  remKius on,plainliff .  KTenii.,  etC..R  It. 
Co.  0.  Stewart  CTenn.),    614. 

Proof  of  iojury  does  not  make  prima-faeia  caw  for  plainUS.  or  shift 

burden  of  aioTaiicing  evideace.  B.  Tenn.,  etc.,  B.  K  Co.  e.  Stewart 
(Tenn.).     014 

Presumption  of  negligeace  raised  by  certain  facta  nuiy  impose  burden  of,  allow- 
ing due  care  by  person  ao  presumed  n^ligent.  Balto.  &  O.  B.  B.  Co.  e. 
State  (Hd.).     m. 


Derailment  of  car:  rtilway  company  presumed  negligent  In  cue  of.  Bedford 
R.  R.  Co.  s.  Bunbolt  (Ind.).  460;  Texas  &  St.  L.  R  B  Co.  e.  Suggs 
(Tex.).    475. 

Duty  of  company  to  Inspect  stated:  inBtruction  thereon  proper  where  injiuy 
to  pUBenger  is  alleged  to  have  resulted  from  failure  of  company  to  fur- 
nish site  cars  for  trayellbigpurpOBee.  Tezaa&SL  L.  B.  R  Co.  p.  Buggi . 
(Tex.).    476. 

Inspection  of  cars  received  from  another  company  for  tbrough  transportation; 
duly  of  company  as  to,    501  n. 

Inspection  of,  note  on.     478  n. 

Inspection  of,  so  far  as  necessary  to  safety,  Is  a  da^  company  owes  to  em- 
ployees.   Tiemeyo.  Hinneapolis,  etc.  R  R  Co.  (Minn.).    645. 

Safe :  company  must  furnish  and  maintain  safety  of.  Tiemey  e.  Hinneapolis, 
etc.,  R  R  Co.  (Uinn.).    54S. 

CAXXIAOI. 

I>eflDitions  of.    74  n. 

Street-car  not  a  "  carriage"  within  meaning  of  term  in  bill  of  lading.  Cream 
City  B.  R  Co.  o.  Chicago,  M,  &  St.  PT  R  R.  Co.  (Wis.).    70. 

CATTLX  tSKSSUXSI. 
Delay  in:  all  damages  naturally  resulting  from  breach  of  contract  for,  tad 
within  contemplation  of  partiea,  recoremble.    Texas  Pac  R  R  Co.  e. 
Nicbolaon  et  at.  (Tes. ).    193. 


CHASTBB. 

Bee  CoHnrrmoHAL  Law;  Cobfosatiohb;  Ultba  Vmsa. 
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CHILD. 
Injury  causing  death  of:  right  to  recover  for.    See  Injubt  causing  Death. 

CIVIL  EIGHTS. 

See  Colored  Pebsons. 

COLQBEB  FEB80H8. 

Colored  passengers  entitled  to  equality  of  accommodations  with  other  passen- 
gers, but  not  to  identity  of;  «.^.,  not  entitled  as  of  right  to  ride  msame 
car.  Logwood  t;.  Memphis  &  Charleston  R.R.  Co.  (U.  S.  C.  C.Teun.).  266. 

Intention  of  colored  man  to  bring  on  a  difflcult^r  by  forcing  himself  into  car 
set  apart  for  white  people,  admissible  in  evidence.  Murphy  9.  Weetem 
&  Atlantic  li.  R  Co.  (U.  8.  C.  C.  Tenn.).    258. 

Separation  of  colored  passen^rs  from  others  is  not  unjust  discrimination 
where  equal  accommodations  are  furnished.  Murphy  v.  Western  &  At- 
lantic R.  R.  Co.  (U.  S.  C.  C,  Tenn.).    258. 

COMICOH  GABBIEB8. 

See  Bagoaqe;  Nboligbncb;  Slbeping-cabs;  Stbebt-gabs;  Tickets. 

Animals:  due  negligence  in  caring  for,  considered.  Chicago,  St.  L.  &  N.  O. 
R.  R.  Co.  V.  Abels  (Miss.).    105. 

Care  and  diligence  by:  what  is  due  depends  upon  circumstances  of  case. 
Chicago,  St.  L.  &N.  O.  R.  R.  Co.  v.  Abies  (Miss.).    105. 

Cars:  inspection  of:  note  on.    478  n. 

Cars;  safe,  must  be  furnished  for  employees.  Tiemeyv.  Minneapolis,  etc., 
R.  R.  Co.  (Minn.).    546. 

Inspection  of  so  far  as  necessary  to  safety,  is  a  duty  company  owes  to  its 

employees.    Tierney  «.  Minneapolis,  etc.,  R.  R  Co.  (Minn.).    545. 

Colored  persons  as  passengers.    See  Colobed  Pebsons. 

Contractor's  right  to  control  trains  before  acceptance  of  line  by  railway  com- 
pany will  not  relieve  such  company's  liability  for  accidents  caused  by 
negligence  of  its  employees.  Burton  v,  Galveston,  H.  &  S.  A.  R.  R  Co. 
(Tex.).     218. 

Custom  of  company  in  running  its  trains  through  a  certain  place  not  admis- 
sible against  a  person  not  living  there  nor  shown  to  have  means  of  knowl- 
edge thereon.    International  &  Q.  N.  R.  R.  Co.  v.  Hassell  (Tex.).    815. 

Delay  in  transportation     See  Delay  in  Tbanspobtation. 

Interest  on  value  of  goods  allowable  as  damages.     Houston  &  Tex.  Cent. 

R.  R.  Co.  V.  Jackson  (Tex.).    126. 

Delivery:  order  for,  by  consignee  who  repudiated  all  claim  to  goods,  held  a 
protection  to  can'ier  delivering  under  it.  Dobbin  9.  Mich.  Cent.  R  R. 
C6.  (Mich.).    85. 

Deliverer  orders  to:  note  on.    86  n. 

Exemption  clause  in  ticket  is  a  contract,  and  must  have  consideration:  where 
full  statutory  fare  is  paid  such  clause  is  without  consideration,  and  will 
not  be  enforced.     157  n. 

Hand-car  used  for  carrying  gratuitous  passenger:  injury  to  such  passenger: 
this  negligence  of  carrier  a  good  cause  of  action.  Prince  v.  International 
&  G.  N.  ft.  R.  Co.  (Tex.i    152. 

Insurance  upon  goods  carried.    See  Insubance. 

Lessor  company  liable  for  injury  to  passenger  of  lessee  company  operating 
road,  resulting  from  negligence  of  lessee's  servants.  Singleton  «.  South- 
western R  R  Co.  (Ga.).    226. 

lAmitation  of  Liability . 

See  Bill  of  Lading. 

Baggage:  limitation  in  ticket  as  to,  not  binding  on  passenger  unless  known 
to  him,  or  his  omission  to  ascertain  amounts  to  negligence  per  9e. 
Mauritz  V.  New  York,  L.  E.  &  W  R  R  Co.  (U  a  C.  C  .  Wis.V    286. 


COXHDK  CAXBJBXB—Omfinued. 
PasMDger  who  caanot  read,  e 

but  not  explBlned  to  him    " 

(U.  8.  C.  C,  WU.).    388. 
Burden  of  proof:  c&irier  bu  to  sbow  (1)  Uiat  bis  liability  forloaa  is  excluded 

by  contract;  (3)  that  the  loss  did  not  result  from  bis  negligence.    Chicago, 

Bt.  L.  dl:  N.  O.  R.  R.  Co.  e.  Moas  &  Co.  <HiBB.).    9a 
Cairier  claiming  limitalion  of  bis  liHltikty,  by  acts  of  shipper,  haa. 

Rnsenfleld  e.  Peoria,  D.  &  E.  R  R  Co.  and.).    87. 
Burden  of  proof  is  on  carrier  to  show  (1)  existence  of  contract  of  limitaUoo; 

(3)  Ibsl  the  case  is  within  the  contract;  and  (8)  freedom  from  negligence. 

Chicago,  St.  Louis  &  N.  0.  R.  R.  Co.  «.  Abies  (Miss,).    lOS. 
Burden  of  proof  of  negligence  is  on  shipper,  when.     Chicago,  St.  Louis  & 

N.  O.  R.  R.  Co.  e.  Boss  &  Co.  (Miss.).    98. 
Burden  of  proving  exemption  from  liability  is  on  carrier,     Chicago,  St. 

Louis  A  N.  O.  B.  R  Co.  v.  Abels  (Miss.).    105. 
By  eiprees  contract;  carrier  has  right  to  make.    Cream  City  R  R  Co. 

B.  Chicago,  M.  &  at.  P.  R  R  Co.  (Wis.).    70. 
Contract:  carrier  may  by  express  contract  exclude  Uabilitr  except  for  Di- 
ligence of  himself,    agents,  and   employeea.     Cream  City  R  R  Co.  «. 

Chicago,  M.  &  St.  P.  R  R  Co.  (Wis.).    70. 
Contract  excluding  liability  for  loss  by  Sre  is  valid.    Little  Rock,  H.  R  & 

T.  R.  R,  B.  Harper  &  Wilson  (Ark.).     97. 
Contract  limiting  liability  construed  against  carrier.    Roeenfield  e.  Peoiia. 

D.  A  E,  R  RCo.  (Lad.).     87. 
Contract  not  construed  taTorsbly  to  carrier.    Cream  City  R  R  Co.  c 

Chicago,  M.  &  St.  P.  R  R  Co.  tt  ai.  (Wis.).     70. 
Fire:  "  appliances  to  prevent."  mentioned  in  contract  held  to  meu)  water 

and  buckets.    Chicago,  St.  Louis  &  N.  O.  R  R  Co.  e.  Uo88  &  Go.  (Uiae.). 

08. 

-L  . -      -         -     . 

«.r  _      .   _    ,_    

— — Same  does  not  exclude  liability  for  loss  by  Are  resulting  from  negli- 
gence.   Little  Rock,  M.  R.  &  T.  R.  R  «.  Harper  &  Wilsim  (Ark.).    07. 

Oross  sum :  limitation  of  liability  net  valid,  when.     98  n. 

Limitation  to  a,  valid,  when.    01  n. 

Insurance  in  favor  of  carrier  not  a  limitation  on  bis  COmmOD-law  liabilily. 
British  F.  &  M.  Ins.  Co.  v.  Gulf,  Colo.  &  9.  P.  R  R  Co.  (Tex.).    119. 

Insurer:  liability  as,  may  be  limited.  Rosenfleld  r.  Peoiia,  D.  A  E.  R  R 
Co.  (Ind.).    87. 

But  not  liability  for  negligence  or  fraud  to  a  specifled  sum.  Rosen- 
fleld V.  Peoria,  D.  &  R  R  R.  Co.  and.).    87. 

Limitation  of  value  of  certain  class  of  property  to  a  specifled  sum  printed 
in  bill  of  lading  not  binding.  Chicago,  St.  "Louis  &  N.  O.  R  R  Co.  «, 
Abels.  (Miss.),     105. 

Negligence:  contract  to  exclude  liability  for;  Hew  York  law  on.    ISO  n. 

Liability  for  loss  by,  not  excluded  by  special  contract    Little  Bock, 

M,  R  &  "T  R  R  Co.  *.  Harper  &  Wilson  (Ark.).     87. 

Burden  of  showing,  as  cause  of  loss  is  on  claimant  relying  thereon  as 

ground  for  recovery.  Little  Rock,  H.  R  A  T.  R  R  do.  e.  Harper  A 
Wii80u(Ark.).    87. 

Limitation  of  liabili^  for  negligence  of  carrier  is  against  public  policy. 

Chicago,  et.  Louis  &  IT  0.  R.  R.  Co.  c.  Moss  A  Co.  (Misa.).    88. 

Negligence  of  servants:  carrier  may  exclude  liabilily  for,  by  contract.  Wil- 
son o.  N.  Y.  Cent.  &  H.  R.  R  R.  Co.  (N.  Y.).    148. 

Contract  exemption  from  liability  for,  conflnad  to  negligence  in  and 

about  transportation,  but  not  to  omission  to  fumisb  proper  cars.  Wil- 
son r.  New  York  CenU  &  H.  R.  R,  R.  Co.  (N.  Y.).     148. 

Shipment  in  unsafe  cara  held  due  to.  In  selection  of  car,  and  within 

contract  eiempiion  from  liability.  Wllaon  e.  New  York  CeoL  A  S.  R 
R  R.  Co.  (N.  Y.).    148. 


1 


INDEX.  673 

COmOK  CAX&IERB— Continued. 

Negligence— q^fcere  whether  contract  for  canyinf  cotton  in  open  can  is  a 
contract  against  negligence  of  carrier  (on  ground  that  such  carrier  is  negli- 
gence per  se).  Chicago,  St.  Louis  &  N.  O.  R.  R.  Co.  v.  Moss  db  Co. 
(Miss.).    98. 

Notice  of  loss  required  in  writing  by  contract,  Tield  waived  on  certain  facts. 
International  &  G.  N.  R.  R.  Co.  v.  Underwood  (Tex.).     148. 

Parol  contract  for  carriage  held  binding;  absence  of  bill  of  lading  imma- 
terial.   Texas  Pac.  R.  R.  Co.  o.  Nicholson  (Tex.).    188. 

Pass:  clause  in  e;cemptine'  railway  company  from  liability  for  injury:  va- 
lidity and  effect  of.     15o  n. 

Person  using,  and  not  paying  fare,  entitled  to  safe  transportation: 

rights  of  such  passenger.    155  n. 
Ba$9enger8. 

Accommodations  for:  equality  of,  does  not  mean  identity  of :  colored  people 
entitled  to  equality  of  accommodation  with  other  people,  but  not  to  the 
same;  e.g.,  not  entitled  as  of  right  to  ride  in  same  car.  Logwood  v.  Mem- 
phis &  Charleston  R.  R.  Co.  (U.  S,  C.  C,  Tenn.).    266. 

A^ult  by  one  passenger  upon  another:  assailant's  liability  stated.  Murphy 
fj.  Western  &  Atlantic  R.  R.  Co.  (U.  8.  C.  C,  Tenn.).    258. 

Assistance  by  passenger  to  company's  operatives  at  their  request;  e.g.,  in 
pushing  a  car,  does  not  render  him  a  mere  volunteer,  nor  a  fellow-servant 
of  the  operatives,  nor  waive  any  of  his  rights  as  a  passenger.  Mclntyie 
V.  Bolton  (Ohio).    501. 

Bridge:  injury  to  passenger  from  undiscoverable  defect  in,  without  fault  of 
passenger;  company  presumed  negligent  Bedford,  etc.,  R.  R  Co.  o. 
Rainbolt  (Ind.).    466. 

Care:  degree  of,  required  of  passengers.  Boss  v.  Prov.  &  Worcester  R  R. 
jDo.  (R.  L).    864. 

Duty  of  company  to  passenger  exceeds  reasonable  care:  safety  of  pas- 
senger must  be  provided  for  as  far  as  human  foresight  will  go.  KeDow 
V.  Antral  Iowa  R  R  Co.  (Iowa).    485. 

Oafs:  company's  duty  to  inspect,  stated:  instruction  thereon  hsld  proper 
when  injury  to  passenger  is  alleged  to  have  resulted  from  failure  of  com- 
pany to  furnish  safe  cars  for  travelling  purposes.  Texas  &  St.  L.  R.  R 
Co.  V.  Suggs  (Tex.}.    475. 

Collision  of  trains  of  different  companies  at  crossing:  suit  by  passenger  in 
one  train  against  company  operating  the  other  train:  passenger  ne^  not 
aver  or  prove  negligence  of  company  operating  train  in  which  he  was:  he 
may  recover,  although  company  carrying  him  was  negligent.  Pittsburgh, 
etc.,  R  R  Co.  V.  Spencer  (Ind.).    478. 

Crossing  of  tracks:  allowing  car  oontaining  passengers  to  stand  upon  cross- 
ing where  other  cars  would  run  into  it  is  negligence :  convenience  in  dis- 
charging baggage  is  no  excuse.  Eellow  v.  Central  Iowa  R  R  Co.  (Iowa). 
485. 

Damages  to  passenger  for  expulsion  from  car.  Murphy  v.  Western  &  At- 
lantic R  R  Co.  (U.  8.  C.  C.  Tenn.).    258. 

Delirious  passenger  may  be  removed  from  train.  Atchison,  T.  &  S.  F.  R. 
R  Co.  V.  Weber  (Kan.).    418. 

Door  shut  on  passen^r's  hand  by  porter:  question  of  liability  is  for  jury. 
Gulf,  Houston  &  &n  Antonio  K.  R  Co.  v.  Davidson  (Tex.).    481. 

Door  shut  on  passenger's  hand:  instructions  as  to,  assuming  points  not 
proven  by  evidence,  ground  for  reversal.  Gulf,  Houston  &  S.  A.  R  R. 
Co.  V.  Davidson  (Tex.).    481. 

Drunken  passenger:  expulsion  of.    428  n. 

Drunken  person  may  be  removed  from  train.  A.,  T.  &  S.  F.  R  R  Co.  v. 
Weber  (Kan.).    418. 

Duty  of  carrier  to  avoid  negligence  as  to,  extends  to  gratuitous  passengers. 
Prince  v.  International  &  G.  N.  R  R.  Co.  (Tex.).    152. 

Rule  applied  to  gratuitous  passenger  on  hand-car.  Prince  v.  Interna- 
tional &  G.  N.  R  R  Co.  (Tex.).    152. 

81  A.  &  E.  R  Cas.-48 
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Duty  of  passenger  to  condact  himself  withot:t  offence,  Tnlgantv,  or  ob 

scenity,  and  without  exposing  others  to  danger.    Murphy  v.  Western  & 

Atlantic  R  R  Co.  (U.  S.  C.  C..  Tenn.).    258. 
Expulsion  for  non-payment  of  fare.    417  n. 
Expulsion  of  passenger  presenting  a  punched  ticket  (which'ticket-agent  bad 

sold  him  in  that  condition,  assuring  him  it  was  good,  when  in  fact  it  was 

not),  for  not  paying  additional  fare,  is  cause  of  action  against  company. 

Murdock  v.  Boston  &  Albany  R  R  Co.  (Mass.).    268. 
Expulsion  from  train :  refusal  to  pay  fare,  as  ffround  for,  must  be  clearly 

made  out:  tender  of  customary  fare  which  is  less  than  amount  demanded 

by  conductor  is  not  such  refusal.    Tex.  &  Pac  R  R  Co.  v.  Bond  (Tex.). 

413. 
Refusal  to  pay  fare  not  inferable  from  mere  unwillingness  to  pay  an 

increased  and  unusual  fare.    Tex.  &  Pac.  R  R.  Co.  «.  Bond  (Tex.).    413. 
Expulsion  from  train  with   unnecessary  violence:   company  liable  for. 

New  York,  L.  E.  &  W.  R  R  Co.  «.  Haring  (N.  J.).    486. 
Fireman  has  no  implied  authority  to  receive  passengers*  fares  or  compensa- 
tion for  transportation.    Rucker  v.  Mo.  Pac.  R  R  Co.  (Tex.).    246w 
Freight  trains  carrying  passengers:  note  on.    243  n. 
Freight  train:  what  is:  permission  to  ride  in  conductor's  caboose  does  not 

transform  into  passenger  train.    Perkins  «.  Chicago,  St.  Louis  &  N.  0. 

R  R  Co.  (Miss.).    242. 
General  passenger-agent's  contract  to  furnish  excursion-train.    Houston  & 

Tex.  (Jent.  R  R  Co.  v.  Hill  (Tex.).    268. 
Insult:  duty  of  company  to  protect  passengers  from.    A.,  T.  &  B.  F.  R  R 

Co.  V,  Garcia  (Kan.).    418. 
Railway  company  is  bound  to  protect  passengers  from  insult  to  extent 

of  its  power:  if  employee  aids  in  or  permits  ejectment  of  pasaenm  from 

train,  company  is  liable.    Murphy  v.  Western  &  A«  R  R.  Co.  (U.  8.  GL 

C,  Tenn.).     258. 
Interruption  of  relation  of  passenger  by  leaving  train  before  it  stops  at 

passenger's  destination.    215  n. 
Liability  for  injury  to,  not  relieved  by  fact  that  road  has  not  been  accepted 

from  contractors.    Burton  v,  Galveston,  H.  &  S.  A.  R  R  Co.  (Tex.).    218. 
Live-stock:  minors  travelling  with,  on  "drover's  pass,*'  as  assistants  to 

drover,  with  conductor's  permission,  though  contrary  to  rules  of  com- 
pany, are  entitled  to  safe  passage.    Tex.  &  Pac  R  R  Co.  «.  Garcia 

(Tex.).    884. 
Livestock,  person  riding  with,  under  contract,  without  special  niyment  as 

passenger,  entitled  to  transportation  with  reasonable  care.    Lawson  e. 

Chicago.  St.  P.,  M.  «fc  O.  R.  R  Co.  (Wis.).    249. 
Live-stock:  riding  with.    255  n. 
Locomotive  pilot,  passenger  on,  guilty  of  contributory  negligence.    Rucker 

«.  Mo.  Pac.  R  R  Co.  (Tex.).    245. 
Moving  train:  company  through  its  conductor  inducing  passenger  to  leave 

train  wliile  in  motion  is  negligence.    Bucher  v.  N.  Y.  Cent.  &  H.  R  R 

Co.  (N.  Y.).    361. 
Negligence,  gross,  by  carrier  must  be  shown,  under  Mississippi  statute. 

where  plaintiff  was  passenger  on  freight  train  not  intended  for  both 

passengers  and  freight.    Pendns  9.  Chicago,  St.  Louis  &  N.  O.  R  R.  Co. 

Pfiss.).    242.  . 
Negli^nce:  passenger  lawfully  on  train  may  recover  for  injury  caused  by 
,         carrier's  negligence,  though  he  has  paid  no  fare.    Prince  «.  liitemationiu 

&  G.  N.  R  R  Co.  (Tex.).     153. 
Passengers  on  freight  train,  or  train  not  for  passengers,  may  recover  for  in- 

Jury  caused  by  negligence  of  carrier's  servants.    Prince  t.  International 

&  G.  N.  R  R  Co.  (Tex.).    152. 
Rules  against  passengers  riding  on  such  trains,  if  dispensed  with  bv 

carrier's  officers,  do  not  bar  such  action.    Prince  v,  IntenuUional  && 

N.  R  R  Co.  (Tex.).    152. 
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Plaintifl  in  action  for  injury  to  passengers  has  no  baiden  of  pioriiiff  absence 
of  contributory  negligence.  McKinible,  Adm'z,  v,  Boston  &  Me.  R.  R 
Co.  (Mass.).    213. 

Perilous  place :  riding  in:  permission  of  employees.    248  n. 

Platform:  riding  on:  statutory  notice  to  passengers  not  to,  relieyftig  com- 
pany from  liability  for  injury  sustainea  while  so  riding:  whether  applies 
to  street-railways,  quare.  Forty-second  St.  &  G.  8.  F.  R.  R.  Co.  v, 
Hayes  (N.  Y.).    858. 

Passenger's  position  at  time  of  injury:  failure  of  evidence  to  show  mi^  not 
prevent  a  recovery.    Eellow  «.  Central  Iowa  R  R.  Co.  (Iowa).    485. 

RiueB  of,  prohibiting  passenger  from  riding  on  freight  trains,  if  relaxed  by 
carrier's  servants,  constitute  no  excuse  for  negligence  of  company.  Prince 
«.  International  &  G.  N.  R.  R.  Co.  (Tex.).    152. 

Sale  of  ticket  for  a  certain  train,  a  contract  to  provide  passenger  a  safe  place 
to  ride  thereon.    Long  Island  R.  R  Co.  «.  Werle  (N.  T.).    429. 

Sick  or  insane  passenger:  duty  of  company  to  protect  other  passenffers, 
even  by  removing  him.  Atchison,  Topeka  &  8.  F.  R  R  Co.  v,  Weber 
(Ean.).    418. 

Removal  of  such  passenger  not  sufficient:  company  must  provide  for 

his  safety:  placing  him  at  once  in  charge  of  overseer  of  poor,  held  suffi- 
cient.   Atchison,  Topeka  &  B.  F.  R  R  Co.  v.  Weber  (Kan.).    4ia 

Stops:  failure  of  company  to  stop  train  at  regular  station  to  which  it  has 
sold  a  ticket,  and  when  passenger  wishes  to  alight,  is  culpable  negligence. 
Bucher  v.  N.  Y.  Cent.  &  H.  R  R  Co.  (N.  Y.}.    861. 

Stops  of  trains:  carrier  taking  passenger  bevond  his  destination,  in  breach 
of  contract,  is  responsible  in  damages  for  discomforts,  inconvenience, 
sickness,  and  expenses  shown  to  result  therefrom.  International  &  G.  N. 
R  R.  Co.  «.  Terry  (Tex.).    828. 

Street-railway  company's  dutr  as  to:  in  stopping  and  starting,  considered. 
Dougherty  v.  Missouri  R.  R  Co.  (Mo.).    497. 

Termination  of  relation  of  passenger  by  leaving  train  before  it  stops  at  pas- 
senger's destination.    216  n,  * 

Transportation  beyond  company's  line:  oonopany  may  bind  itself  to  furnish. 
Houston  &  Tex.  Cent.  R  R  Co.  v.  Hill  (Tex.).    263. 

Wrong  side  of  train,  person  leaving  on,  owinff  to  carrier's  negligence  in  not 
preventing  or  notifying  passengers  not  to  do  so,  is  a  passenger  under  the 
statute.  McKimble,  Adm'x,  v.  Boston  &  Me.  R  R  Co.  (MiSs.).  218. 
Tender  of  ^oods  to,  under  contract  for  shipment,  waived  by  refusal  to  re- 
ceive prior  to  time  for  tender.  Texas  &  Fac.  R  R  Co.  v.  Nicholson  et  cU 
(Tex.}.  188. 
Termination  of  liabilities  as  to  freight.    147  n. 

Termination  of  liability:  transportation  of  goods  to  destination:  notice  to 
consi|;nee,  and  reasonable  opportunity  for  removal,  necessary  to  terminate 
liabilitv.    Kennedy  Bros.  «.  Mobile  &  Girard  R  R  Co.  (Ala.).    145. 
Through  Trains  and  Way  Stations, 

Passenger  on  through  train  with  ticket  for  way-station  cannot  require 
train  to  stop  there  and  let  him  oH.  Carrier  havmg  taken  such  passencer 
on  through  train  through  his  iterance  may  put  nim  oH  at  any  station 
before  his  destination.  International  &  G.  N.  K.  R  Co.  o.  Hassell  (Tex.). 
815. 

Stoppage  at  way-station :  ticket-holder's  rights  a»  to,  are  matters  of  con- 
tract.   Piatt  V.  Chicago  &  N.  W.  R  R  Co.  (Wis.).    819. 

Stops  at  stations:  passenger  taking  train  which  does  not  stop  at  his  station, 
in  absence  of  fault  or  misleading  by  carrier  has  no  right  to  have  train  stop 
at  his  station.    Piatt  v.  Chicago  &  N.  W.  R  R  Co.  (Wis.).    819. 

Stops  of  trains:  duty  of  carrier  to  inform  him  where  trains  stop,  is  fully 
performed  by  notifying  him  that  train  will  not  stop,  and  allowing  him  to 
alight  at  some  station  from  which  he  can  take  passage  to  his  destmation. 
Piatt  V,  Chicago  &  N.  W.'R  R  Co.  (Wis.).    819. 
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8topa  of  trains :  duty  of  company  to  passenger  on  train  that  does  not  stop  at 

his  station.    823  n. 
Regulation  that  through  trains  will  not  stop  at  way-stations  is  reasonable. 

Piatt «.  Chicago  &  N.  W.  R.  R.  Co.  (Wis.).    819. 
Valuation  of  goods  fraudulently  reduced  by  shipper,  to  secure  reduced  cost 

of  transportation,  estops  shipper  from  recovering  more  in  case  of  lossi 

Rosenfleld  v.  Peoria,  D.  &  E.  R.  R.  Co.  (Ind.).    87. 

COmCSBCE. 
Power  to  regulate  under  U.  8.  Constitution.    See  Cokstitutxohal  Law. 

00MMI88I0K. 

Bee  Railway  Cohmhsion. 
OOXFETITIOV. 

See  Rates. 

Iowa  statute  (wmble)  authorizes  lower  rates  to  competing  point&    (^  a. 

C0H7LI0T  07  LAWS. 

Bill  of  lading:  law  of  place  of  issuing  governs  rights  of  parties  under  bilL 
Brooke  ei  al  «.  New  York,  L.  £.  &  W.  R  R.  Co.  (Pa.).    64. 

OOITOBBBS. 

See  CoNemrunoNAL  Law. 

oomrscTivo  lihss. 

See  CoHicoN  Cabribbs. 

Connecting  carriers  as  partners.    See  Pabtnebshif. 

Junction:  one  cannot  compel  the  other  to  stop  at  junction  ard  transfer  pas- 
sengers and  freight,  bhelby  R.  R.  Co.  v,  Louisville,  Cin.  &  Tex.  R.  R 
Co.  (Ky.).    233. 

Limitation  of  liability:  clause  held  to  terminate  liability  of  each  line  at  end  of 
its  own  line.    6  n. 

Limitation  of  liability  in  bill  of  lading  naming  companies  for  part  of  line,  but 
not  for  others,  confined  to  companies  named.  Block  v.  Erie  &  K.  S. 
Dispatch  Fast  Freight  Line  (Mass.).    1. 

RaUway  receiving  baggage  for  transportation  beyond  its  own  line,  in  absence 
of  special  contract  is  only  bound  to  carry  safely  over  its  own  route  and 
safely  deliver  to  the  next  connecting  carrier:  but  one  company  may  by 
contract  extend  its  liability  over  whole  route.  Mauritfe  «.  N.  T.,  L.  £.  Jb 
W.  R  R  Co.  (XJ.  8.  C.  C,  Wis.).    286. 

Several  railway  companies  forming  a  fast  freight  line  are  partners  in  resnect 
of  that  business,  and  liable  as  such  for  loss  and  damage  to  goods  hanoled 
in  that  business.  Block  v.  Erie  &  N.  S.  Dispatch  Fast  Frei^t  Line 
(Mass.).    1. 

Stops:  duty  of  passenger  to  ascertain  where  train  stops.  Piatt  v.  Chicago 
&  N.  W.  R  R.  Co.  (Wis.).    319. 

C0V80LIDATED  RAILWAY  ACT. 

''Facilities"  under:  employment  of  railway  station-agent  as  agent  for  one 
express  company,  and  exclusion  of  other  company  from  same,  is  illegal 
use  of  "facilities."   Vickers  Ex.  Co.  v,  Canadian Pac.  Co.  (Ontario),    la 

Station-agent  a  "  facility"  to  be  equally  extended  to  all.    Vickers  Ex. 

Co.  9.  Canadian  Pac.  Co.  (Ontario^.     18. 

Bates:  reasonableness  of,  when  to  be  mquired  into.  Vickers  Express  Co.  c 
Canadian  Pac.  Co.  (Ontario).    18. 
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Commerce:  Power  to  Begulate, 
Interstate  rates  not  controllable  hy  a  State.    (Oreg.)  58,  and  see  6d  n. 
Instruments  of  commerce:    distinction    between,   and  commerce   itself. 

R.  R.  Com.  of  Miss.  v.  Yazoo  &  M.  V.  R.  R.  Co.  (Miss.).    6. 
Railway  Commission  Act  of  Mississippi  Tield  not  unconstitutional.    R.  R. 

Com.  of  Miss.  v.  Yazoo  &  M.  V.  R  R.  Co.  (Miss.).    6. 
Railway  commission  with  power  to  fix  rates  is  not  an  unconstitutional  body. 

6n. 
Rates,   uniformity  of:  power  to  regulate  does  not  admit  of  uniformity. 

R.  R  Com.  of  Miss.  «.  Yazoo  &  M.  Y.  R  R  Co.  (Miss.).    6. 
Regulation    of  public  employments  is  proper  exercise  of  police  power. 

R  R  Com.  of  Miss.  t?.  Yazoo  &  M.  V.  R.  R  Co.  (Miss.).    6. 
State  cannot  obstruct  commerce  among  the  several  States.    R.  R  Com. 

of  Miss.  D.  Yazoo  &  M.  V.  R  R  Co.  (Miss.).    6. 
Statute  regulating  rates,  when  unconstitutional  as  regulatmg  interstate  com- 
merce.   51  n. 
The  States  have  power  to  fix  rates  for  transportation,  and  may  exercise  this 

power,  although  it  affects  the  vehicles  and  instrvments  of  commerce.    -It 

IS  not  an  invasion  of  the  power  of  Congress.    R.  R  Com.  of  Miss.  o. 

Yazoo  &  M.  V.  R  R  Co.  (Miss.).    6. 
Connecting  lines  :  GemstiiutioncU  ProvisioiiS. 
Common-law  obligations  of  railway  company  as  to  connecting  line.    Shelby 

R.  R  Co.  fj.  Louisville,  Cin.  &  Tex.  R.  R  Co.  (Ky.).    288. 
Connecting  lines:  act  allowing  one  to  use  another's  tracks:  constitution tility 

of.    287  n. 
Constitutionality  of  act  allowing  one  to  use  another's  tracks.    287  n. 
Contract  by,  construed  to  require  no  stoppage  at  junction.    Shelby  R.  R. 

Co.  f).  Louisville,  Cin.  &  Tex.  R  R  Co.  (Ky.).  288. 
Contracts :  InviolabUUy  of. 

Doctrine  stated.    R.  R  Com.  of  Miss. «.  Yazoo  &  M.  Y.  R  R  Co.  (Miss.).  6. 
OorporaUons, 
Equality  with  natural  persons  before  the  law,  constitutional  provision  secur- 

mg,  is  violated  by  act  imposing  special  liability  on  corporations  for  in- 
juries causing  death.    Smith  v.  Louisville  &  Nash.  R  R  Co.  (Ala.).    167. 
Interstate  rates  not  controllable  by  railway  commission,  though  such  rates 

mav  have  objectionable  features.    62  n. 
Provision  securing  equality  for,  with  natural  persons,  before  the  law,  con- 
strued.   Smith  V.  Louisville  &  Nash.  R  R.  Co.  (Ala.).    167. 
Regulation  of,  when  engaged  in  public  employment,  is  proper  exercise  of 

police  power.  R  R.  Com.  of  Miss. «.  Yazoo  &M.  Y.  R.  R  Co.  (Miss.).  6. 
Ifatumdl  and  State  Ootfemments. 
State  must  not  invade  powers  of  Congress.    R.  R.  Com.  of  Miss,  v,  Yazoo 

&  M.  V.  R  R  Co.  (Miss.).    6. 
State  powers:  legislative  control  of  rates  not  renounced.    R.  R.  Com.  of 

Miss.  V,  Yazoo  &  M.  Y.  R.  R.  Co.  (Miss.).    6. 
BoUes  Power. 
Railway  Commission  Act  of  Mississippi  A«2t2*constitutional.    R  R  Com.  of 

Miss.  V.  Yazoo  &  Miss.  Yalley  R  K.  Co.  (Miss.).    6. 
Railway  commission :  right  of  State  to  create,  declared.    R.  R  Com.  of 

Miss.  V.  Yazoo  &  Miss.  Yalley  R  R  Co.  (Miss.).    6. 
Regulation  of  public  employments  and  of  corporations  is  proper  exercise 

of.    R  R.  Com.  of  Miss.  v.  Yazoo  &  Miss.  Yalley  R  R.  Co.  (Miss.).    6. 
Baiee. 
Cliarter  right  to  fix,  is  subject  to  implied  condition  that  they  be  reasonable. 

50  n. 
Charter  right  to  fix.    Statutes  regulating,  how  far  constitutional  in  such 

case.     50  n. 
In  absence  of  charter  provision,  legislature  may  regulate.    51  n. 
U,  8.  Constitution,  \^ih  Amendment, 
Railway  Commission  Act  of  Mississippi  not  a  violatioii  of.    R  R  Com.  of 

Miss.  V.  Yazoo  &  Miss.  Yalley  R  R  Co.  (Miss.).    6. 
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CORFORAnon-CfmtintMti 
Vuied  Btg/Ut. 
Bates.  &  railwaj  coirioratloo  oigttn'med  under  the  general  law  has  a  vested 
TiKht  to  collect  aoa  receive  &  reasonable  compensation  for  .transportation 
of  pereona  and  property  on  its  road,  wbicli  Uie  legialature  cannot  righl- 
fulif  impair.    mrparU  Koehler  (Oreg.).    S3. 

OOUBT  AID  lUBT. 

See  JmT  AKD  JiTBT  Tbial. 


le  on:  title  panes  brdeliTerrln  case  of, — w 
&  Pere  Marquette  R.  R.  Co.  (Hicb.).    83. 


without  payment.    Leutz  c.  Flint  , 


CUBTOM. 
Custom  of  company  in  Tunnine  its  trains  through  a  certain  place  not  admissi- 
ble agaloat  a  peroonnot^own  to  live  there  norto  have  means  of  knowl- 
edge thereon.    International  &  G.  N.  R.  R.  Co.  t>.  fiasseU  (Tes.).    31S. 


EtetutTe  Damage*. 
Cuts  and  loss  of  flngere:  %12tS0Mdnot  eicetalTe.    Memphis  ft  L.  R.  R.  R. 

Co.  0.  Slringfellow  (irk.).     374 
DamagesA^fiinot  excessive.  Tieraeyn.  Minneapolis R.R.  Co.  (Hinn.).  &4S. 
Discretion  of  trial  court  aa  to  excessive  damages  reviewed  oiily  for  abuse. 

SiDgleion  V.  Southwestern  R  R.  Co.  (6a.).    238. 
Bnnittiiur  of:  exceaalve  damages  may  be  remitted  bv  successful  party  to 

prevent  award  of  new  trial.     Houston,  etc.,  R.  R  O).  v.  Maddox  (Tex.). 


Coloredpassenger  expelled  from  car:  exemplary  and  punitive  dami 
' — Lble  to.    Mu--' —  "'— —  "-  *  •'"-■--  D  D  i>.  /TT  Q  i-  ^ 


nplary  and  PunUm, 

ilored  passenger  expel 

lowable  to.    Murphy  e.  Western  &  Atlantic  R,  R.  Co.  (U.  8.  C.  C. .  Tenn.). 

358. 
Servant's  unauthorized  nud  malicious  act:  error  to  allow  punitive  damages 

for.     Sullivan  «.  Oreg.  R  R,  &  Mav.  Co.  (Or^.).    891. 
Servants'  wanton  acts:  punitive  damages  for,  agamst  employer,  e.g.,  railway 

corporation  cases  reviewed.     401  n. 
MeoMure  of. 
Baggage,  measure  of  damages  for  loss  of,  is  its  value  at  destination.    Lake 

Shore  &  M.  8.  R.  R.  Co,  r.  Warren  (Wy.  T.).    802. 
Carrjing  passenger  beyond  dcstinulion  in  breach  of  contract:  damages  in- 
clude discomforts,  inconvenience,  sickness,  expensea  and  cliarges  shown 

to  result  therefrom.     L.  8.  &  M.  S.  R.  R  Co.  o,  Warren  (Tei. ).     32S. 
Cash  value  not  a  fair  measure  of  damages  for  clothing  andpersoniil  articles: 

their  value  to  the  owner  for  his  own  use  is  the  true  test.    L.  8.  &  M.  8. 

R.  R.  Co.  0.  Warren  (Wy,  T.).    303. 
Clothing,  value  of,  to  owner  for  bis  own  use  is  measureof  damages  for  loss 
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Incidental  damages  for  breach  of  contract,  so  for  as  wilhln  the  reaaonible 
conCemplHtion  of  the  parties,  recoverable.  Hoiuton  &  Teiu  Cent  B.  R 
Co.  B.Hill  (Tex.),    m. 

Passeneer'B  dam^es  arising  from  expulsion  from  car.  Hurphy  v.  Weslero 
&  AtTantic  R.  R.  Co.  (U.  B.  C.  C,  Tenn.).    268. 

Pleading:  all  natural  consequences  of  injury  compkined  of:  general  auc- 
tions of  damage  sufficient  to  let  in  aU  such  damages.  Texas  A  Pac.  B.  R 
Co.  V.  Curry  (tex.).     448. 

Where  the  damages  complained  of  do  not  naturally  and  neccssarilv 

result  from  the  Injury  complained  of,  tbey  must  be  specially  alleged. 
Texas  &  Pac.  R.  R.  do.  v.  Curry  (Tei.).    448. 

Allegations  of  cut,  bruise,  and  injury:  pain  and  Buffering  are  neces- 
sarily implied.    Texas  &  Pac.  R.  R.  Co.  c.  Curry  (Tex.).    449. 

Value  if  property  at  destination  is  measure  of  duMges  for  it«  loa.  L.  S.  A 
M.  8.  E.  R.  Co.  V.  Warren  (Wy.  T.).    803. 

MLAT  nr  TBAirSPOBTATIOV. 
Cattle  shipment:  decline  in  value  of  property  and  deterioration  In  condition, 

elements  ot  damage.  Texas  Pac.  R.  R.  Co.  o.  Nicholson  et  aL  (Tex.).  IBS. 
Damages  recoverable,  hut  owner  cannot  therefore  refuse  to  receive  the  goods 

and  sue  for  converuon.     St.  Louis,  Iron  Mountain  ft  B.  R  R.  c.  Hudfoid 

(Arlt.).     189. 
Declme  in  value  of  property  at  time  of  arrival  an  element  of  damac«.    Tens 

Pac.  R.  R  Co.  V.  Nicholson  (Tex.).     188. 
Deterioration  in  condition  of  property  an  element  of  damage.    Texas  Pac. 

R.  R.  Co.  V.  Nicholson  et  al.  (Tex.).    188. 
Interest  on  value  of  goods  allowable  as  damages  for.    Houston  &  Texas  Cent 

R.  R.  Co.  B.  Jackson  (Tex.).     126. 
Heaaure  of  damages  for,  note  on.     143  n. 
Special  contract  not  necessary  to  make  carrier  liable  for  complete  meature  of 

damages.     142  n. 
Special  damages:  circumstances  known  to  carrier.     142  n. 

DBlflTKBEB. 
Answer  stating  facts  as  defence  which  are  only  evidence  of  neglieence  and 

not  negligence  per  w,  demurrable.    Sloner  «.  Pa.  Co.  (Ind.).    340. 
Arrest  of  judgment:  overruling  ot  demurrer  no  bar  to  sustaininfr  motion  in 

arrest  on  same  ground.    Stewart,  Adm'r,  v.  Terre  Haute  &  L  R.  R.  Co. 

and.).    200. 

DEKUBBIB  TO  ETtDEVCE. 

See   NONBCTT. 

Demurrer  to  evidence  considered,  and  contrasted  with  motion  for  verdict  for 
defendant.    Adams,  AdmV,  v.  Louisville  &  Nasb.  R.  R  Co.  (Ky.).    S8a 

DEFO8ITI0E8, 
Commissioner  to  take,  not  disqualified  by  being  attorney  in  other  causes  for 
one  of  the  parties.     Burton  e.  Qalveston.  H.  &  8.  A.  R  R  Co.  (Tei.). 

2ia 

Commissioner  to  take,  i 

one  of  the  parties.    Burton  c.  Galveston,  1 

918. 
Either  party  has  right  to  obtain  commission  and  lake  deposition  nf  witness 

to  whom  interrogatories  and  croas-interrogatories  have  bean  propounded 

and  filed  on  proper  notice.    Burton  v,  Qalveston,  H.  ft  8.  A.  K.  R  Co. 

(Tex.).    218. 
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DEPOT. 

Bee  Station. 

DESPATCH  LUTE. 

Companies  forming,  held  to  be  partners.    6  n. 

Several  companies  contracting  with  despatch-line  not  partners.    4  ik 

DISGBETIOH  07  COTTBT. 

See  New  Tbial. 

Continuance  for  evidence:  application  for,  showing  diligence,  bat  not  in  the 
line  indicated  by  the  law,  is  to  discretion,  review^  only  on  charge  of 
abuse.    Texas  &  Pac.  H.  R  Co.  «.  Hardin  (Tex.).    460. 

New  trial  for  newly  discovered  evidence  is  matter  for:  decision  controlled 
only  for  abuse.    Eldridge  «.  Minn.  <&  St  L.  R.  R.  Co.  (Minn.).    494. 

DISCBnCDTATIOV. 

See  CoLOBED  Pbbsonb;  Railway  Commibsion;  Rates. 

Terminal  facilities,  discrimination  in  privileges  afforded  in,  note  on.    85  n. 

DOOB. 
Negligent  closing  of,  as  ground  for  recoverv.    Gulf,  H.  ft  S.  A.  R.  R  Co.  ix 
Davidson  (Tex.).    431;  484  n;  and  see  Kegligeitce. 

DETnrKEHESSB. 

See  Intoxicatiok.    See  also  Comhon  Cabbiebs;  Nbgugbngb;  Passengebs. 

ELEYATOE. 

See  Wabehousb. 

SXIKEHT  DOXAIH. 

Sale  of  railway  and  franchise  of  compan  v  and  purchase  thereof  nnder  gen- 
eral act  authorizing  purchase  and  sale  of  railways,  Juld  to  entitle  pur- 
chaser to  exercise  power  of  eminent  domain.  Chicago,  etc.,  R  R  Co.  «. 
Lindstrum  (Neb.).    528. 

EKPLOTXEKT,  PUBLIO. 

See  Public  Emflotmebt. 

SXPLOTEE  AED  SKPLOTEE. 

See  Agency. 

EamTT. 
See  EeroFPEL;  Pubchase  fob  Value  without  NoncB;  Subbogation. 

ESTOPPEL. 

Creditor  making  claim  under  insolvent's  assignment  for  goods  shipped  and 
presumably  delivered  is  not  estopped  from  replevying  such  goods  on  dis- 
covering  that  they  had  not  been  delivered.  Leutz  «.  Flint  &  Pere  Mar- 
quette R  R  Co.  (3lich.).    82. 
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EYIDENCE. 

Bee  BuRDBir  op  Proof;  Vamancb. 

Allegata  at  probata.    See  Pleading  and  Pilactice. 

Cause  and  effect:  jerk  of  car  followed  by  injury  to  plaintiff:  he  is  not  bound 
to  prove  affirmatively  a  connection  between  the  jerk  and  tbe  injury,  it 
appearing  that  injury  would  not  have  happened  if  defendant  had  exer- 
cised due  care.     Dougherty  v.  Missouri  R.  K.  Co.  (Mo.).    497. 

Custom  of  company  in  running  its  trains  through  a  certtiin  place  not  admis- 
sible against  a  person  not  living  there,  nor  shown  to  have  means  of  knowl- 
edge therein.    International  &  G.  N.  R.  R.  Co.  v.  Hassell  (Tex.).    815. 

Expert  and  Opinion  Evidence, 
Condition  of  track  and  cars,  and  management  of  train:  expert  testimony  as 
to,  admissible  to  rebut  presumption  of  negligence.    Eldridge  t,  Minn.  & 
St.  L.  R  R.  Co.  (Minn.).    494. 
Dangerous  place  to  ride:  whether  a  particular  car  is,  not  a  proper  subject 
of  opinion  evidence.    Lawson  v.  Chicago,  St.  P.,  M.  &  O.  R  R  Co. 
(Wis.).    249. 
Disagreement  of*physicians  as  to  nature  of  plaintiff's  injury  not  ground  for 
setting  aside  verdict  where  all  agreed  that  he  was  injured.    Texas  &  St 
L.  R.  R.  Co.  «J.  Suggs  (Tex.).    476. 
Medical  testimony:  testimony  of  any  one  of  several  physicians  attending  a 
case  of  sickness,  admissible.    Testimony  of  all  desirable.    IntemationaL 
A  G.  N.  R  R  Co.  t>.  Terry  (Tex.).    828. 
Opinion  evidence  of  one  not  an  expert  as  to  health  and  physical  condi- 
tion of  injured  person,  founded  on  personal  observation  of  such  person,  is. 
admissible.    Tierney  v.  Minneapolis,  etc.,  R  R  Co.  (Minn.).    545. 
Second-hand  goods:  dealer  in  new  goods  only,  not  an  expert  as  to  value  of» 
International  &  G.  N.  R  R.  Co.  v.  Nicholson  (Tex.)     123. 

Hearsay:  witness's  statements  as  to  what  he  had  learned  A^  to  amount  to. 
Leland  «.  Chicago,  M.  &  St.  P.  R  R  Co.  (Iowa).    108. 

Leading  questions:  error  in  allowing,  ordinarily  not  sufficient  ground  for 
reversal ;  but  where  party  himself  is  put  on  stand  and  persistently  asked 
leading  and  instructive  questions  by  his  counsel,  as  to  vital  points  m  case, 
such  error  is  ground  for  reversal.  Henry  v,  Sioux  City,  etc.,  R  R  Co. 
(Iowa).    044. 

Positive  testimony  to  negative  fact,  i.e.,  positive  testimony  that  such  nega- 
tive fact  existed,  has  the  weight  of  positive  testimony.  Elanowski  9. 
Grand  Trunk  R  R  Co.,  etc.  (Mich.).    648. 

Positive  and  negative:  testimony  that  witness  did  not  hear  whistle  is  nega- 
tive and  weak:  testimony  that  whistle  was  not  blown  is  positive,  and 
stands  on  different  basis.  Klanowski  o.  Grand  Trunk  R.  R.  Co.,  etc. 
(Mich.).    648. 

Positive  and  negative  testimony,  value  of,  considered.  Klanowski  «.  Grand 
Trunk  R  R  Co.,  etc.  (Mich.).    648. 

Positive  and  negative:  where  there  is  a  conflict  of  evidence,  an  instruction 
directing  a  verdict  is  improper,  although  testimony  on  one  side  is  positive^ 
and  on  the  other  is  negative.  Rhodes  v,  Chicago  &  Grand  Trunk  R  R. 
Co.  (Mich.).    659. 

Bee  gesta:  Question  was  whether  plaintiff  was  ejected  from  moving  train: 
his  declaration  a  few  moments  after  the  accident,  *'  He  pushed  me  off,'*^ 
etc..  luld  not  admissible,  as  not  contemporaneous.  ^Sullivan  v.  Greg. 
R  R  &  Nav.  Co.  (Oreg.).     891. 

Secondary  evidence:  testimony  of  absent  witness,  at  former  trial,  may  be 
proven  by.     Gruber  v.  Nash.  &  Jamesville  R.  R  Co.  (N.  Car.).    488. 

Weight  of  evidence:  direct  evidence  generally  and  as  such  TiM  to  exclude 
any  grounds  for  inference  from  circumstances.  Duhlavy  v.  Chicago,  etc, 
R  R.  Co.  (Iowa).     542. 

SXCUBSION  TBAIK. 

Contract  to  furnish:  company  liable  for  breach  of:  measure  of  damagea. 
Houston  &  Tex.  CJent.  R  R  Co.  «.  Hill  (Tex.).    268. 
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SXCEPTIOVS. 

See  Affbals  akd  Appellate  Pbocedubb. 

SXFSE88  COKPAHY. 

See  CoMuoir  Carriers. 

Facilities  for:  employmeut  of  railway  station-agents  as  aeents  for  express 
company  is  a  facility  within  Consolidated  Railway  Act  of  1879  (42  Vict.  c. 
9,  8.  60,  sub-s.  D).  A  contract  granting  exclusive  use  of  such  facilUy  to 
one  express  company  is  illegal  under  third  subdivision  of  such  act.  Vick- 
ers  Express  Co.  v,  Canadian  Pac.  R.  R  Co.  (Ontario).    18. 

Rates  to,  by  railway  company,  allegations  conceminjz,  held  not  sufficient  to 
call  reasonability  of  rates  in  question.  Vickers  Express  Co.  v,  Canadian 
Pac.  R  R  Co.  (Ontario).    18. 

SXFTTL8I0K  07  PASfiEHeSB. 

See  Common  Carriers. 

VAST  FBEIGHT  LIKE. 

Several  railway  companies  forming  a  fast  freight  line  are  partners  in  respect 
of  that  business,  and  liable  as  such  for  loss  and  damage  to  goods  handled 
in  that  business.  Block  v,  Erie  &  N.  S.  Dispatch  Fast  Freight  Line 
(Mass.).     1. 

7EBESAL  AHB  STATE  COUBTS. 

Removal  of  cause:  question  of,  referred  to.  Union  Pac.  R  R  Co.  v,  Diehl 
(Kan.).    850. 

7ELL0W-SEEYAHT. 

Injury  to  servant  by  wst  of:  master's  exemption  from  liability  for.  See 
Agency. 


See  Common  Carriers;  Insurance. 

Carrier's  exclusion  by  contract  of  liabilityfor  loss  by  fire  valid.  Little  Rock, 
M.  R  &  T.  R  R.  Co.  V,  Harper  &  Wilson  (Ark.).    97. 

Same  does  not  extend  to  fire  caused  by  carrier's  negligence.    Little  Rock, 

M.  R.  &  T.  R  R  Co.  V,  Harper  &  Wilson  (Ark.).    97. 

FOBEiair  COBFOBATION. 

See  Constitutional  Law,  subdivision  Commerce,  Power  to  BegtUate, 

FEAHCHI8ES. 

See  Constitutional  Law;  Corporation. 

FBAUD. 

See  Purchase  for  Value  without  Notice. 
Common  carrier  cannot  limit  liability  for,  to  a  specified  sum.    Rbsenfield  v. 

Peoria,  D.  &  E.  R.  R.  Co.  (Ind.).    87. 
Insurance:  fraud  in.     See  Insurance. 
Jurisdiction :  fraud  in  obtaining.    See  Jurisdiction. 

FBEE  PASSES. 

See  Common  Carrier8;  Pass. 


VOt  IJIUJIA. 

FXEtfiHT. 

BeeRATxa. 

OOOD  FAITH. 

Sm  PcxCHAflx  POB  Value  without  Nona. 

BeeSTATB. 

eSASK. 

Heavy:  higher  rates  ch&rgeablQ  on.    62  n. 

GKADT. 

8e«  Wakehousb. 

eBATUITOTTB  PABSEV&ES. 

See  CoUKON  Cabbiksb,  flnbdivision  Patrnger. 


EAXIMiAB. 
PoMenger  curled  by,  gr&taihiualr,  fau  rl^t  to  nfe  tnDBpoTtation;  n 
iDiury  to  him  la  actionable.    Prince  e.  Inteniatioiial  &  O.  N.  K 


mOHWAT. 

lUilway-crosBlDg.    See  Nbouokitcx. 

Railways  compared  with  common  roads.  R.  R.  Com.  of  Hin.  e.  Tuoe  A 
Hiw.  Valley  a  R.  Co.  (Hiw.).    6. 

EOBSE-OARS. 

See  Strext-railwayi  amd  Stbzbt-Oabs. 
E1TSBAB1). 

See  Ikjubt  cxusiNa  Dkath;  Uarbiaoe;  Witr. 
Injury  causing  death :  right  to  recover  for.    Bee  Isjubt  caubdio  Dbats. 

in>EFEIIItElTT  CONTSACTOE. 

Owner  of  property  entrusted  to  contractor  with  control  over  same,  deleg»l«d 
to  contractor,  not  liable  for  torts  of  contractor's  servants.  Buriea  ft 
Gftlv.,  H.  &  8.  A.  R.  R.  Co.  (Ten.).     218. 

But  where  railway  company  operates  co a itructlon -trains  to  cinj  ni»- 

terials  for  contractors,  and  retains  control  of  trains  and  of  employees  o^ 
emiing  them,  it  will  be  liable  for  injuries  caused  in  operation  of  BUcb 
trains.    Burton  p.  Qalv.,  H.  &.  8.  A.  R.  B.  Co.  (Tex.).    218. 


Inspection  tickets  for  grain  given  at  elevator  aie  not.    Peoria  &  Pekin  B.  R 
Co.  tp.  Buckley  (lU.).    94. 
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nroiCTMEVT. 

Against  corporation  for  injurv  causing  deatli  is  civil  remedy.  State  «.  Maine 
Cent.  R.  R.  Co.  (Me.).    216. 

DTFAHCT. 

See  Ikjttry  causing  Death. 

Disaffirmance  of  contract  or  release  by:  Infant  not  bound  to  restore  consid- 
eration received  therefor.  St.  Louis,  etc.,  R.  R.  Co.  v,  Higgins  (Ark.).  629. 

Employment  of  minor  as  brakeman:  injury  to  him:  recovery  by  parent. 
592  71. 

Infancy  or  minority  of  employee  injured  by  negligence  of  fellow-servant  will 
not  entitle  him  to  recover  for  injury  sustained  in  course  of  etuployment 
which  he  entered,  and  which,  in  absence  of  evidence,  he  will  be  pre- 
sumed able  to  do.    Youll  v.  Sioux,  etc.,  R.  R.  Co.  (Iowa).    589. 

Provision  of  right  of  action  for  infant  or  minor  in  statute  does  not  limit  time 
of  beginning  action  to  minority.  Rutter  v.  Mo.  Pac.  R.  R.'Co.  (Mo.). 
212. 

Release  by  infant  voidable  by  him  at  his  election.  St.  Louis,  etc.,  R.  R  Co. 
V.  Higgins  (Ark.).    629. 

Suit  by  inuint  is  a  disaffirmance  of  a  release  given  by  him.  St.  Louis,  etc., 
R.  R.  Co.  V,  Higgins  (Ark.).    629. 

ZVJIIBT  CAirSIKa  DEATH. 

Abandonment  of  wife  by  husband  does  not  relieve  him  of  duty  to  support 

her,  nor  prevent  her  from  recovering  for  injury  to  her  means  of  support 

by  his  death.    Dallas  &  Wichita  R.  K.  Co.  «.  Spicker  (Tex.).    160. 
Ability  of  deceased  to  render  pecuniary  aid  admissible  in  evidence  in  action 

for  loss  of  support.    Dallas  &  Wichita  R.  R.  Co.  v.  Spicker  (Tex.).    160. 
Administrator's  allegations:  existence  of  next  of  kin  must  be  alleged.     Stew. 

art  t>.  Terre  Haute  &  I.  R.  R,  Co.  (Ind.).    209. 
Administrator  given  right  of  action  by  Arkansas  statute:  damages  recovered 

become  general  assets  of  Intestate's  estate.    Little  Rock,  etc.,  R.  R.  Co. 

V.  Townsend  (Ark.).    619. 
Cause  of  action  given  by  statute  for  such  injury  to  minor  is  new  cause  of  ac- 
tion and  a  penal  cause  of  action;  statute  a  penal  statute.     Smith  v,  Louis- 
ville &  Nash.  R.  R.  Co.  (Ala.).    157. 
Contributory  negligence  bars  action.  Lettt^.  St.  Lawrence  &  Ottawa  R  R.  Co. 

(Ont.).    165. 
Contributory  negligence:  plaintiff  has  no  burden  of  proving  freedom  from 

contributory  negligence  where  decedent  was  a  passenger.    McKimble  o. 

Boston  &  Maine  R.  R  Co.  (Mass.).    218. 
Corporations:  act  imposing  special  liability  on,  for  injuries  causing  death,  is 

void  under  constitutional  provision  securing  equality  with  natural  per- 

sons  before  the  law.    Smith  v.  Louisville  &  Nash.  R.  R  Co.  (Ala).    157. 
Direction  of  station-agent  to  deceased  to  cross  track:  death  caused  while 

obeying:  company  liable  unless  delay  or  contributory  negligence  occurs. 

Balto.  &  Ohio  R  K.  Co.  v.  State  (Md.).    202. 
Earnings  of  third  person,  and,  t&mtHe,  increased  ability  of  such  third  person, 

by  reason  of  help  of  deceased,  not  elements  of  damage.    Balto.  &  Ohio 

R.  R  Co.  V,  State  of  Md.  (Md.).    202. 
Grief  not  an  element  of  damages  for.    Balto.  &  Ohio  R.  R.  Co.  9.  State  of 

Md.(Md.).    202. 
Grief  not  an  element  of  damage,  only  pecunia^  loss  recoverable.    Lett  n.  St. 

Lawrence  &  Ottawa  R.  R  Co.  (Ont.).     166. 
Husband  may  recover  for  loss  of  wife.    Lett  v.  St.  Lawrence  &  Ottawa  R.  R 

Co.  (Ont.).    166. 
Indictment  for,  is  essentially  a  civil  remedy:  prosecutor  may  enter  noUepra, 

during  trial,  by  permission  of  court    fitate  o.  Maine  Cent  R.  R  Co. 

(Me.).    216. 
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nrjTOT  cATrme  dbath— ami)nu^d. 

Indictmeat  ror,  note  on.    State  «.  Maine  Cent.  R.  R.  Co.  (He.).     218. 
Inatant  death:  conlention  that  where  statute  only  makes  caiue  of  action  aur- 

vlve,  therefore  in  case  of  instant  death  decedeut  bad  no  right  of  action. 

bdng  killed  instantiy  by  the  blow,  and  therefore  there  is  no  cause  of  ac- 
tion to  Burvive,  la  untenable.     Kellow  v.  Central  Iowa  R.  R.  Co.  (Iowa). 

485. 
Teat  whether  decedent  had  ewue  of  action  is  whether  be  lived  after  the 

injury,  not  length  of  time  he  lived.     Eellow  «.  Central  Iowa  R  R.  Co. 

(Iowa).    48S. 
Initont  death  defined.    Eellow  c.  Central  Iowa  R.  R.  Co.  (Iowa).    485. 
Lord  Campbeti'a  Act.  and  authorities  thereunder,  examined.     Lett  e.  St. 

Lawrence  &  Oitawa  R  R  Co.  (OnL).     165,  190-1S6. 
History  of,  and  English  authorities,  reviewed.     Lett  e.  St.  Lawrence  A 

Ottawa  R  R  Co.  (Ont.),    165.  171-185. 
Loaa  of  support:  reasonable  expectation  of  pecuniary  aid  nifflceaaa  support 

in  respect  of  which  injury  is  sustained.     Lett  e,  Bt.  Lawrence  A  Ottawa 

R.  R.  Co.  (Ont.).     166. 
Harried  daughter  ?uld  entitled  to  recover  for  death  of  mother.  living  with  her 

and  helping  in  household  duties.    Baltimore  &  Ohio  R.  R.  Co.  v.  State 

of  Maryland  (Md.).     203. 
Hateriat  loss,  not  mental  suffering,  is  basis  of  recovery.    Lett  t.  St.  Lawrence 

and  Ottawa  R  R.  Co.  (Ont.).     165.  190. 
Ueoaure  of  damages  for.     301  n, 

Hinor:  provision  of  right  of  action  for,  in  statute,  does  not  limit  tim«  of  be- 
ginning suit  to  miuorlty.     Butters.  Ho.  Pac.  R  R.  Co.  (Ho.).     312. ' 
Hew  actio D,  or  survival  of  old:  generally  the  right  of  action  for  injury  caus- 
ing death  Is  a  new  cause  of  action.  Smith  e.  Louisville  ft  Nash.  R  R.  Co. 

(Ala.).     157. 
The  New  Hampshire  statute  does  not  give  a  new  cause  of  action  to  the 

repreaentalivea.  but  makes  decedent's  right  of  action  survive.     Corlias  «. 

Worcester,  N.  &  R  R  R  Co.  (N,  H.).    308. 
New  Hampshire  statute  providing  that  where.  If  death  hod  not  ensued,  the 

Injured  person  would  have  bad  cause  of  action,  his  repreaent&tives  shall, 

does  not  create  new  cause  of  action,  but  mahesold  cause  survive.   Corliss 

V.  Worcester.  Nashua  &  R.  R  R  Co.  (N.  H.),     208, 
Ueasure  of  damages  in  such  case  is  the  same  as  in  cose  of  action  by 

person  injured  at  common  law,  viz..  physical  and  mental  pain  of  decedent, 

expenses,  etc.    Corliss  v.  Worcester,  N.  &  R  R.  R  Co.  (N.  HA    208. 
Next  of  kin :  existence  of.  essential  to  action.     Stewart  o.  Terre  Haute  &  I. 

R  R  Co.  (Ind.).    909. 
If  existence  of,  not  alleged  or  shown,  compl^nt  is  bad  on  demurrer,  and 

objection  is  fatal  on  motion  in  arrest  of  judgment     Stewart  r  Tcne 

Haute  &  I.  R.  R  Co.  (Ind.).    SOB. 
Parent  may  recover  for  child's  death.     Lett  e.  St  Lawrence  and  Ottawa  R  R 

Co.  (Ont.).     165. 
Pecuniary  condition  ot  widow  of  deceased  Inadmissible  in  evidence.    Texas 

&  P.  R.  R.  Co.  B.  Harrington  (Tei.).     B71. 
"  Pecuniary"  injury  include*  injury  in  a  material  form  to  one's  means  of 

support.    Lett  n.  St.  Lawrence  A  Ottawa  R  R  Co.  (Ont.).     166,  186. 
Pecuniary  loss  essential  as  ground  for  recovery  for.      Baltimore   &   Ohio 

R  R.  Co.  V.  State  of  Maryland  (Hd.).     — 


to  bar  action  by  next  of  kin  for  the  injury  to  them.     Lett  e.  St.  Lawrence 

&  Ottawa  R  R.  Co.  (?)  (1)  (OnL).     165. 
Sons  firid  not  entitled  to  recover  for  death  of  mother,  on  certain  facta.     Bolto. 

&  Ohio  R.  R.  Co.  V.  State  of  Maryland  (Hi.).    202. 
Support:    right  of,  not  a  necessary  element  of   damage:  pecuniary  benefit 

enough.    Balto.  <b  0.  R  R  Co.  e.  State  of  Md.  (Ud.).    202. 
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nrjuBT  cAusnre  death— Omttnuec?. 

Survival  of  action  for.    See  **  New  action,"  supra,  under  this  head. 
Wife,  deatli  of:  whether  companionship  of  wife  is  an  element  for  which  re- 
covery is  idlowed,  discussed.    Lett  v,  St.  Lawrence  &  Ottawa  B.  R.  Co. 

(Ont.).    166. 
Wife,  deprivation  of,  may  be  an  element  of  damage,  though  not  measurable 

in  money.    Lett  v.  St.  Lawrence  &  Ottawa  R.  R.  Co.  (Ont.).    165,  186. 
Wife  is  entitled  to  action  for  loss  of  support,  though  she  lived  apart  from  her 

husband,  if  the  separation  was  not  caused  by  her  wrong.    Dallas  & 

Wichita  R  R.  Co.  v.  Spicker  (Tex.).     160. 
Presumption  of  dissolution  of  marriage  in  such  case.    Dallas  &  Wichita 

R.  R.  Co.  V,  Spicker  (Tex.).    160. 
Wounded  feelings  not  an  element  of  damages.  Lett  v.  St  Lawrence  &  Ottawa 

R.  R.  Co.  (Ont.).    165,  186. 

DTJUEIEB  TO.  THE  PEBSOK. 

Spine  and  back;  strains  and  injuries  to:  defences  to  actions  for.    451  n. 


Sleeping-car  company's  liability  as,  discussed.    447  n, 

IKNOCEHT  PirBCHABSB. 

See  PuBCHASB  for  Valthb  without  Noticb. 

INSOLYEirT  DEBT0E8. 

Assignee  of  an  insolvent  debtor  is  not  a  purchaser  for  value  without  notice, 
and  he  takes  no  greater  rights  than  insolvent  had.  Lentz  «.  Flint  & 
Pere  Marquette  R  K.  Co.  (Mich.).    82. 

Creditor  making  claim  under  insolvent's  assignment  for  goods  shipped,  and 
presumably  delivered,  is  not  estopped  from  replevying  such  gocKJs  from 
carrier  on  discovering  that  they  had  not  been  delivereoT  Leutz  v,  Flint  & 
Pere  Marquette  R  R.  Co.  (Mich.).    82. 

IK8PECTI0N  07  CABS. 

See  Agency;  Cars;  Cohhon  Cabribrb. 

UrSTBTTCTION  TO  JUET. 

See  Jury  Ain>  Jury  Trial. 

UrsUBANCE. 

Carrier  has  right  to  insure  goods  in  his  charge  for  full  valu&     British  & 

F.  M.  Ins.  Co.  V.  Gulf,  Colo.  &  S.  F.  R.  R  Co.  (Tex.).    112. 
Carrier:  insurance  in  favor  of,  not  a  limitation  on  his  common-law  liability. 

British  &  F.  M.  Ins.  Co.  v.  Gulf,  Colo.  &  S.  F.  R.  R  Co.  (Tex.).    112. 
Carrier's  insurance:  insurance  company  liable  directly  to  (*arrier.     British  & 

F.  M.  Ins.  Co.  V.  Gulf,  Colo.  &  S.  F.  R.  R  Co.  (Tex.).     112. 
Carrier's  insurance  not  a  contract  to  exempt  him  from  liability  for  negligence. 

British  &  F.  M.  Ins.  Co.  v.  Gulf,  Colo.  &  S.  F.  R.  R  Co.  (Tex.).     112. 
Carrier's  insurance  not  a  contract  to  indemnify  him,  but  a  contract  that,  in 

case  of  loss,  a  benefit  is  to  result  to  the  carrier.     British  &  F.  M.  Ins.  Co. 

V.  Gulf.  Colo.  &  S.  F.  R  R  Co.  (Tex.).    112. 
Loss  of  insured  goods  in  transportation:   carrier  cannot  defend  action  by 

shipper  on  ground  that  it  is  liable  to  carrier.     British  &  F.  M.  Ins.  Co.  v. 

Gulf,  Colo.  &  S.  F.  R  R  Co.  (Tex.).     112. 


ISSUSABCS—Cortiinued. 

Meature  of  Damage*. 
Losa:  cost  of  transport&tioD  an  element  of  damagee  oatj  when  paid.    Inter- 

nalioaal  &  Q.  N.  R.  R  Co.  b.  NicholBon  (Te«.).     132. 
Loss  in  transportHtion:  measure  of  damages  in  cose  of.    125. 
Loss:  measure  of  damages,  secand-liand  goods,  market  value  no  teat:  true 

test   ie  value  to  owner.      InternatioiiBl  &   6.  N.  R,  R.  Co.  e.   NicholsoQ 

(Tei).     122. 
Notice  of  reserratioQ  \a  bill  of  lading:  insurance  company  affected  with. 

wlicn  iaaunnce  policy  and  bill  of  lading  are  signed  at  same  time.    Brii- 

isli&F.  M.  Ins.  Co.  o.  Gulf,  Colo.  itS.  F.  R  H.  Co.  <Tei.).     ■■"' 
Reservalion  in  bill  of  lading  tba 

to  have  benefit  of  insurance. 

8.  P.  R.  R  Co.  (Tei.).    118. 
Subrogation  between  carrier  and  insurer  in  case  of  looe.for  whlcb  each  ii 

on  of  insL ,„_j  ..  .-„ 

s  contract  with  carrier,  in  absence  of  fraudulent  con- 


Subrogation  of  insurance  company  to  rights  of  insured  arainst  c 
subject  to  owner's  contract  with  carrier,  in  absence  of  iraudul< 
cealment  thereof.    Jackson  Co.  v.  Boylston  Ins.  Co.  (Tei 


nrTOXICATIOR. 

See  CoimoN  Cabribbs:  KBOLi&BircB; 
Drunkftn,  delirious  passenger  may  be  remoTed  from  tnin.     Atchiion,  T.  A 

S.  F.  K  R  Co.  V.  Weber  {Kan).     418. 
Evidence  of  contributory  negligence.     849  n. 
Ezpulaton  of  Intoxicated  passenger.    428  n.  , 

JOnTT  UTD  BETBEAL  ItABILITT. 

Evidence  of  liability  of  one  only  must  be  objected  to,  if  at  all,  when  offered: 
objection,  after  other  evidence  teodinc  to  show  Joint  liability  has  been 
introduced,  is  too  lale.  Tleiney  e.  Minneapolis  A  St  L.  R.  R  Co. 
(Minn.).     545. 

Tort,  complaint  for,  agunst  several  defendants:  general  judgment  for  plaintiff 
will  be  arrested  as  to  those  shown  to  be  liable,  and  allowed  to  stand  as  to 
those  shown  to  be  liable.  Memphis  &  L.  R  R  Co.  «.  StriDgfellow 
(Ark.).  874. 

TQDICIAL  VOTICI. 

Application  of  general  rule  as  to  matters  of  general  notoriety.  S.  &  N.  Ala- 
bama R  R  Co,  p.  Wood  (Ala.).    88. 

Capacitv  of  car:  courto  will  not  notice.  South  &  North  Ala.  R  R  Co. «. 
W(»d.  (Ala,).    8B. 

Measurement  of  corn  in  the  "  shuck" :  courts  will  not  notice  rule  for.  S.  Jk  N. 
Ala.  R  R.  Co.  0.  Wood  (Ala.}.    89. 

JUDICIABT. 
Rates:  judiciary  are  final  Judges  of  what  an  reasonable.    Be  partt  EoeUer 
(Oreg.),    SI. 


See  CommcTiNa  Lines. 

Contract  as  to,  construed  not  to  require  stoppage  at.  Shelby  R  R  O}.  (l 
Louisville,  Gin.  &  Lex.  RR  Co.  (Ky.).    388. 

One  company  cannot  compel  another  to  stop  at  Junction  and  transfer  passen- 
gers and  freight  Shelby  R  R  Co.  c.  Louisville,  Cin.  &  Lex.  R  K.  Co 
(ky.).    233. 


1 


JUXISDICTIOV. 
Fraudulent  allegations  of  value  to  briog  case  within,  are  of  matten  of  bxX 

wbich  muBi  be  heard  b;  jury.      Internatlontd  &  G.  N.  R.  R.  Co.  s. 

NicholTCQlTex.).    122. 
Territorial  juriadiction  of  courts  of  Ifebraska  hdd  to  extend  to  Injuiiei  hiw- 

pening  on  railway-train  while  paseinK  through  Indian  resemttion.    Ou< 

cago,  etc.,  R  R.  Co.  V.  Lundatrmn  (Neb.).    SS8. 


C^ta^n  ot  legal  anthoritles  in  argument  to  Joir  repreliendedL  Tezaaft  I^. 
R.R.  Co.  e.  Garcia  (Tex).    884. 

Dir«ctioa  of  verdict  for  defendant  heid  proper  on  the  erldence  in  the  particu- 
lar case.    Brjanto.  B.,C.  R.  AN.  R.R.  Co.  (Iowa).    698. 

InatTuctions  assuming  points  not  proven  bj  the  evidence,  ground  for  reversal. 
G.,  H.  &  8.  A.  R  R.  Co.  e.  Davidson  (Tex.).     481. 

Instniction  crtlicieed  as  assuming  facts  (case  of  un discoverable  defect  in 
bridgeX    Bedford,  etc..  R.  K.  Co.  e.  R^nbolt  (Ind.).    406. 

Instruction  directing  a  verdict  is  improper  where  tliere  is  a  conflict  of  testi- 
mony, although  testimony  on  oue  Bide  Is  positive  and  on  the  other  negv 
tive.    RfaoadM  o.  Chicago  &  Orand  Trunk  R.  R.  Co.  (Hich.).    600. 

Instruction  directing  verdict  for  defendant  improper,  on  conflict  of  evidence, 
Klaaowski  t>.  Grand  Trunk  R.  R.  Co.,  etc.  (UichA    648. 

Instruction  must  be  based  on  evidence.  Leland  v.  CliicaKo,  H.  &  Bt.  P.  R. 
R.  Co.  (Iowa).     108. 

Insbuctions  should  not  be  based  on  hypotheses  which  the  evidence  does  not 
tend  to  sustain.    Little  Rock,  etc.,  R.  R.  Co.  v.  Townsend  (Ark.).    610. 

Instruction  stating  duty  of  company  to  Inspect  cars  A«id  nroper  where  iojurv 
to  Mssenger  is  alleged  to  have  resulted  from  failure  of  company  to  furnish 
Ban  cars  for  travelling  purposes.  Texas  ft  St.  L.  R.  R.  Co.  v.  Suggs 
fTox.).    476. 

Instruction  vithdrawlnr  case  from  the  Juiy  is  Improper  where  evidence  is 
preaented  on  both  udes  lending  in  any  degree  to  support  respective  theo- 
ries of  the  parties.    Hannibal  ft  Bt.  Jo.  R.R.  Co.  r.Clotworthy  (Mo.).    871. 

K^ligence  aquestion  for  Jury.    Baltimore  ft  Ohio  R.  R.  Co.  v.  State  of  Hd. 

Special  findings:  several  inconsistent  and  inaccurate  special  findings  which 

mayhave  served  as  foundation  for  tbairgeneral  verdict  all  set  aside.    A.,  T, 

ft  S.  F.  R  R.  Co.  o,  Weber  (Kan.).    418. 
Special  verdicts  do  not  violate  ancient  right  of  trial  by  Jury.     Adams  e. 

Lonlaville  ft  Nasb.  R  R  Co.  (Ey.).    880. 
Bpecial  verdict:  questions  submitted  for.  should  not  be  so  numerous  as  to  bring 

out  tbe  evidence  in  detail,  but  limited  to  the  prominent  facts  io  the  case. 

Adams,  AdmV,  e.  LoulsvUle  ft  Nash.  R  R.'Co.  (Ky.).    880. 
Vmir«  de  novo  awarded  only  where  verdict  is  so  Imperfect  that  no  judgment 

can  be  entered  thereon.    Bedford,  etc.,  R.  R.  Co,  e.  Rainbolt  (Ind.).    466. 


690  INBXZ. 

LE880B  AMD  LEMBEK—Ccmiinued. 

Liability  of  lessor  for  torts  of  lessee.    288  n. 
Who  liable  for  acts  of  employees.    See  Agbnct. 


XZABILITY,  UXITATIOir  OF. 

See  Common  Cabbuqkb. 


LUnTATIOirS,  STATTITI  OF. 

"Minor:"  provision  of  right  of  action  for,  in  statute  does  not  limit  time  of  be- 
ginning action  to  minority.    Hutter  v.  Mo.  Pac.  R  R  Go.  (Mo.).    318. 


LIXIT  ATIOH  OF  LIABILITT. 

See  Ck>MMON  Cabbisbs. 

LTVB-8T0GK. 
Persons  riding  with.    See  PAflsSNOEBS. 


XiOBD  CAKFBBLL*8  ACT. 

See  Injubt  oaubikg  Dbats. 

XAGHnnBT. 

See  Agbnot,  subhead  FBtUno-9myMfU ;  and  see  Nbolioshgb. 

Care  of:  greatest  practicable  care  of,  required  in  keeping  in  safe  condition. 

Slightest  negligence  therein  raises  liability.    Beoxoid,  etc.,  R  R  Co.  e. 

RaTnbolt  (Ind.).    466. 
Company  hM  not  an  insurer  of.   Atchison,  etc.,  R.  R  Co.  e.  Ledbetter  (Kan.). 

655. 
Duty  of  master  to  furnish  suitable,  and  to  keep  them  in  repair,  stated.    Latter 

duty  stands  on  no  different  CTOund  than  obligation  to  lumish  suitable  19a- 

cbinery  in  first  instance.    Moore  v,  Wabash,  etc.,  R  R  Co.  (Mo.).    509. 
Inspection  of,  no  legal  presumption  that  it  is  conductor's  duty  to  inspect  cars 

and  machinery  of  his  train,  or  that  he  is  negligent  in  usinff  machinery 

containing  defects  discoverable  by  inspection.    Rausier  «.  Minneapolis, 

etc.,  R  R  Co.  (Minn.).    601. 


XAIL-BAa. 

Employee  engaged  in  throwing  intq  train,  inlured  in  course  of  such  employ- 
ment, km  not  entitled  to  recover.  Coolbroth  e.  Me.  Central  R  R  cS>. 
(Me.).    599. 

Injury  to  person  in  waiting,  by  tossing  bag  from  train,  is  one  for  which  com- 
pany is  liable,  though  done  by  one  not  in  company's  employ.  Carpenter 
e.  Boston  &  Albany  R  R  Co.  (N.  T.).    831. 


VABKET  YALUB. 

Measure  of  damages:  market^value  is  not,  as  to  second-hand jKOods;  troe  test 
is  valoa  to  owner.  International  &  G.  N.  R  R  Co.  9.  NldiolBon  (Tax.). 
188. 
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XABSIAGS. 

See  HtKBAin);  Injttbt  cAuasa  Db^th;  WmB. 

AbandoDment  of  wife  by  husband  does  not  relieve  him  of  duty  to  support  her, 
nor  prevent  her  from  recovering  for  injury  to  her  means  of  support  by 
his  death.    Dallas  &  Wichita  R  R.  Co.  «.  Bpicker  (Tex.).    160. 

Dissolution  of,  no  presumption  of,  except  from  death  of  parties.  Dallas  & 
Wichita  K.  R.  Co.  «.  Bpicker  (Tex.).    160. 

Injury  causing  death:  right  of  husbana  or  wife  to  recover  for.  See  IzrjmiT 
oATrszNG  Death. 

Presumption:  none,  of  dissolution,  except  by  death  of  one  of  the  parties. 
Dallas  &  Wichita  R.  R  Co.  v.  Spicker  CI%z.).    160. 

ICABTBB  AHD  8SBYAVT. 

See  Agbnot. 


Actio  pencfndUi  cwnpenona  moritur  abrogated  in  New  Hampshire  as  to  in- 
causing  death.    Oorliss  v.  Worcester,  N.  &  R  R  It.  Co.  (N.  H.). 


Bee  WsiGHTs  and  Mbabubm. 

JOASUBl  07  DAXAOB. 

See  Delay  in  Tbanspobtation;  Injubt  oaitbino  Dbath;  iNSUBANOBr 

Decline  in  value  of  property  is  element  of.    Texas  Pac.  R  R  Co.  f).  Nichol- 
son (Tex.).    188. 
Deterioration  in  condition  of  property  is  element  of  damage.    Texas  Pac. 

R  R  Co.  0.  Nicholson  (Tex.).    188. 
Difference  in  value  of  place  of  uiipment  and  of  destination  is  a  measure  of 

damages.    Texas  rac.  R.  R.  Co.  v,  Nicholson  (Tex.)*    188. 
Same  may  not  apply  when  goods  never  arrive  at  destination.  Texas  Pac. 

R  R  Co.  V,  Nicholson  (Tex,).     188. 
Interest  on  value  of  goods  allowable  as  damages  for  delay  in  transportation. 

Houston  &  T.  C.  R.  R.  Co.  v.  Jackson  (Tex.).    126. 
Second-hand  goods.    Goods  injured  by  use,  market  value  no  test:  true  test  is 

value  to  owner.    International  A  G.  N.  R.  R.  Co.  v,  Nicholson  (Tex.). 

122. 
Total  loss  of  goods, >or  failure  to  deliver,  is  value  of  goods  and  Interest.    St. 

Louis,  L  M.  &  S.  R  R  Co.  v.  Mudford  (Ark.).    189. 

jmroBiTY. 

See  Infancy. 

JfOHOPOLT. 

Elevator  monopoly  not  sustained.  Rhodes  «.  Northern  Bsc  R  R  Go.  (BQxm.). 
81. 

WmOIPAL  COBPOBATIOn. 

Action  of  **  selectmen"  in  approving  location  or  re-location  of  station  not  re- 
viewed by  court.  Atty.-Gen'l,  R  R  Co.  «.  Bastem  R  R  Co.  (Mass.). 
287. 

HATIOVAL  GOYIBnCBHT. 

See  CoNffnrunoNAL  Law. 


Aiulogrbe: 

RTB.  Co.  (Miss.).     .. 
Oompetitton  aSectiDg  ntet:  &  nilwsy  makiiig  ft  part  of  ita  tmuportatioii  by 

inter  m&v  compete  In  ratei  with  other  mter  liuea.    Be  parle  Eodtler 

(Oreg.).    68. 

■MOTIAIU  IflRBUMUn. 


Abarace  of  lookout  from  npldlr  moving  tnin  in  compaoy'B  y&rd:  alleestioD 

of,  Acfel  not  necMwrily  ao  allegation  of  negligence.    Texas,  etc.,  R.  R 

Co.  •.  HMTliigton  CTm.).    071. 
AdmlMion  of,  b7  pleading  of  detend&nt :  evidence  for  plaintiff  stjll  admiadUe 

to  ahow  aegme  of  negligence.    LawBon,  Adm'r,  v.  Chicago,  St.  P.,  U.  A 

O.  R  B.  Oa  (Wis.).    8«. 
AUgtiting  Eit  itop  which  was  short  of  Btatton  at  call  of  brskeman :  qnestioD  of 

DagUgenoe  for  Jury,    Hemphia  A  L.  R  R.  R.  Co.  o.  Btring^ellow  (Ark.). 

871. 
Alighting  at  wrong  place  in  dark  at  direction  of  defendant:  question  is  for 

jury  on  all  the  droumatancea  of  each  case.    Texas  &  Pac  R  R  Co.  ■. 

Qarcia  (Tex.).    S84. 
Alighting  nom  moving  tr^n.     Bee  "Leaping  ^m  moving  iraiu,"  and 

"Moving train,"  hereunder. 

L.,__- .__  ^_-_  m,j  negligence  peria.    Adams  o.  Louisvilleft 


Alighting  from  moving  tnun  not 

NaS.  R  R.  Co.  (Ky.).    880. 

Alighting  from  moving  freight  tn 


Alighting  from  movii^  freight  train  is  negligence.    Hannib&t  &  St.  Jo.  R  B 

Co.  v.  Clotworthy  (Mo  '     "* 
lighting  from  moving  ti 

eOect  of  such  advice. 
Alighting  from  moving  train  at  conductor's  request  to  "hunrup,"  luid  not 

to  be  St  bis  command,  and  to  be  contributory  negligence.    South  A  North 

Ala.  R  R.  Co.  e.  Schaufler  (Ala.).     405. 
Alighting  from  moving  train  under  conductor's  advice:  question  how  far  plnin- 

tiS  doing  so  is  excused  from  negligence  by  that'  advice,  Is  for  the  jury. 

South  &N.  AJa.  R.  R  Co.  e.  Schaufler  (Ala.).    400. 
Alighting  from  train  at  momentary  alflt>  or  duringimperceptlblemotloDrqnea- 

tlon  of  contributoiT  negligence  Is  for  jury.    HaaniMJ  ft  St  Jo.  R.  R 

Co.  V.  Clotworthy  (Mo.).    871. 
Alighting  from  train  which  stopped  after  it  begina  moving  again:  company 

not  liable  wtien.     Hannibal  &  St.  Jo.  R  R  Co.  B.  Clotworthy  (Ho.).  371. 
Alighting  from  moving  train:  only  negligence  charged  against  defendant  com- 
pany was  in  placingsleeping-car  In  front  of  passenger  cars:  company  deariy 

not  liable.    Adama  e.  Louuville  ANash.  R.  R  Co.  (Ey.).    880. 
Alighting  from  street-car  or  boarding  it  when  in  moUon,  not  n^ligence  per 

M.    8S7n. 
Backins  train  into  another  train  is  not  n^llgence  per  w.    Fittabnr^  etc., 

R.  R.  Co.  V.  Bpencer  (Ind.).    478. 
— j> . ___  ! .>__    ._ij *-'-■ 'o  ahow  negligence  and  liaMlity 

untributory  n^ligence  hM  so 
Mtting  aside  Of  TOtdicL    Cnion  Pac  R  R 
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VEBLIB!SSCE^  Continued. 
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Bridges:  greatest  practicable  care   in  keeping  in  safe  condition  required. 

Sliglitest  negligence  therein  raises  liability.    Bedford,  etc.,  R,  R.  Co.  9. 

Rainboli  (Ind.).    466. 
Bridge  guard,  out  of  place,  striking  employee,  by  reason  of  wearing  out  of 

rope:  company  liable  for  injury  therefrom  where  it  had  not  made  suitable 

Srovision  to  have  notice  of,  and  remedy  such  defect.    Warden  v.  Old 
iolony  R.  R.  Co.  (Mass.).    613. 

Car-repairer  under  car:  duty  of  co -employees  as  to  guarding  him  from  injury. 
575  «. 

Collision  of  trains  of  different  companies  at  crossing:  suit  by  passenc'er  in  one 
train  against  company  operating  the  other  train:  passenger  need  not  aver 
or  prove  freedom  from  negligence  of  company  operating  train  in  which 
he  was.  He  may  recover,  although  company  carrying  him  was  negligent. 
Pittsburgh,  etc.,  R.  R  Co.  v.  Spencer  (Ind.).    478. 

Common  carrier  cannot  by  contract  exclude  liability  for  loss  occasioned  by. 
iSmUe.)  Cream  City  R  R  Co.  a.  Chicago.  M.  &  St.  P.  R  R.  Co.  (Wis.). 
70. 

Common  carrier  cannot  limit  liability  for.  Rosenfleld  o.  Peoria,  D.  &  E. 
R  R  Co.  (Ind.).    87. 

Comparative  negligence  of  parties:  rule  as  to  discarded.  Bedford,  etc.,  R.  R. 
Co.  «.  Rainbolt  (Ind.).    466. 

Conductor  applying  brakes  in  such  manner  as  to  injure  brakeman :  company 
not  liable  therefor,  if  conductor  acted  as  a  reasonable  man,  with  due  care 
in  doing  so.    Dunlavy  tJ.  Chicago,  etc.,  R.  R.  Co.  (Iowa).    542. 

Conflict  of  evidence  as  to:  jury  to  decide.  South  &  N.  Ala.  R.  R  Co.  v, 
Schaufler  (Ala.).    405. 

Contract  of  common  carrier  for  exemption  from  liability  for  negligence.  See 
Common  Carriers. 

Contributory  matter  for  jury:  finding  reversed  only  when  facts  warrant  court 
in  finding  want  of  ordinary  care,  as  a  matter  of  law  which  per  se  contrib- 
uted to  injury.  Lawson,  Adm'r,  «.  Chicago,  etc.,  R  R  Co.  (Wis.).  249. 
Bait.  &  Ohio  R  R.  Co.  v.  State  of  Md.  (Md.),  202,  aecards. 

Contributory  negligence  should  be  negatived  by  plaintiff's  declaration  or  peti- 
tion ;  but  neea  not  be  negatived  by  express  averment  when  fairly  nega- 
tived by  inference  from  other  averments.  Bedford,  etc.,  R.  R  Co.  v. 
Rainbolt  (iDd.).    466. 

Court:  negligence  a  question  for,  when.  Boss  v.  Providence  &  Worcester 
R  R  Co.  (N.  Y.).    S64 

Crossing  of  tracks:  permitting  passenger  cars  containing  passengers  to  stand 
on  crossing  and  be  run  into  by  other  cars,  is  negligence:  convenience  in 
discharging  baggage  no  excuse  therefor.  Eellow  v:  Central  Iowa  R.  R. 
Co.  (Iowa).    485. 

Defect  in  machinery  being  proved,  without  further  proof  as  to  its  nature  or 
discoverability,  or  as  to  want  of  care  by  company,  held  not  to  constitute  a 
case  of  negligence.    Atchison,  etc.,  R  R.  Co.  v.  Ledbetter  (ICan.).    555. 

Degrees  of,  discarded.  Bedford,  etc.,  R  R.  Co.  v.  Rainbolt  (Ind.).    466. 

Derailment  evidence  of  negligence.    478  n. 

Derailment  of  cars  raises  presumption  of  negligence  against  company.  Bed- 
ford, etc.,  R.  R  Co.  V,  Rainbolt  (Ind.).  466;  Texas  &  St.  L.  R  R.  Co. 
V,  Suggjs  (Tex.).    475. 

Door:  closing  of,  without  giving  warning,  whereby  plaintiff's  hand  was 
crushed :  nsld,  error  in  particular  case  to  instruct  that  it  was  negligence. 
Gulf,  Houston  &  S.  A.  K.  R  Co.  v.  Davidson  (Tex.).    481. 

Negligent  closing  of:  injury  thereby,  ground  for  recovery.    484  n. 

Due  care  is  such  as  an  ordinarily  prudent  man  would  exert  under  like  cir* 
cumstances.    Leland  v.  Chicago,  M.  &  St.  P.  R.  R  Co.  (Iowa).    108. 

Evidence  Iield  to  fail  to  make  case  .of,  and  to  be  such  as  to  make  cjLear  case 
for  compulsory  nonsuit.  Forty-second  St.  &  G.  S.  F.  R  B.  Co.  v,  Hayes 
(N.  Y.).    858. 
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attempting  it:  question  forjury :  practice  of  compnoy  in  that  respect  ad- 
missible.   Henry  «.  Sioux  City,  etc.,  R.  R.  Co.  (Iowa).    644. 
Leaping  from  moving  train.  See  "  Alighting  from  moving  train,"  mpra,  under 

head  Nbgliosncb. 
Leading  from  moving  train  at  the  direction  of  conductor  thereof,  who  is  eject- 
ing him,  not  guilty  of  contributory  negligence.    International  &  G.  N. 
R.  R.  Co.  V.  Hassell  (Tex.).    815. 
Leaping  from  moving  tram,  recovery  from  injury  incurred  in.    858  n. 
Lessor  company  liable  for  injury  to  passenger  of  lessee  company  operating 
road,  resulting  from  negligence  of  lessee^  employees.     Singleton  v.  South- 
western R  R  Co.  (Ga.).    226. 
Limitation  of  liabilit;^  for.    See  Common  Carbibrb:  Limitatum  of  Liability, 
Live-stock,  person  riding  with,  under  contract,  without  special  payment  as 
passenger,  entitled  to  transportation  with  ordinary  care.    Lawson  v,  Chi- 
cago, St.  P.,  M.  &  O.  R  R.  Co.  (Wis.).    249. 
MacJiiftery, 

Coupling  of  cars:  dissimilar  couplings  brought  together,  resulting  in  injury 
to  employee  attempting  to  couple  cars:  company  not  liable  for  injury. 
His  means  of  knowledge  held  superior  to  company's.  Kelly  «.  Wiscon- 
sin Ceuirul  R  R  Co.  (Wis.).    688. 

Defect  in  coupling-pin  known  to  brakeman,  and  defect  in  draw-bar  un- 
known  either  to  company  or  brakeman,  combining  to  injure  such  brake- 
man  :  brakeman  held  to  have  taken  all  risks,  and  company  not  liable. 
Atchison,  etc.,  R  R  Co.  v.  Wagner  (Kan.).    687. 

Defects:  knowledge  and  notice  of  employee  as  affecting  company's  liability. 
643  n. 

Employee  knowingly  continuing  to  work  with  and  upon  defective 

machinery,  e.g.,  a  hand-car  with  a  broken  lever,  with  an  imperfect 
temporary  substitute,  hdd  to  take  the  risk  of  all  accidents  ensuing  there- 
from.   N.  Y.,  L.  E.  &  W.  R  R  Co.  v.  Powers  (N.  Y.).    609. 

Employee  using  defective  machinery  with  knowle^e  of  defects  therein, 
held  to  take  all  risks.  N.  Y.,  L.  E.  «fc  W.  R.  R  Co,  «.  Powers  (N.  Y.). 
609. 

Greatest  practicable  care  in  keeping  machinery  in  safe  condition  required. 
Slightest  negligence  therein  raises  liability.  Bedford,  etc.,  R  R.  Co.  v, 
Ralnbolt  (Ind.).    466. 

High  and  low  freight-cars  coupled  together:  no  actionable  negligence  by 
company  in  using.such  cars  together  resulting  in  injury  to  servant  who 
knowingly  incurred  the  risk.  St.  Louis,  etc.,  K.  R  Co.  v,  Higgins  (Ark.). 
629. 

Inspection  of  machinery:  company  is  bound  to  inspect  machinerv  often 
enough  to  maintain  it  at  all  times  in  safety.  Tierney  v.  Minneapolis,  etc., 
R  R.  Co.  (Minn.).     545. 

Notice  of  defect  in :  company  should  make  suitable  provisions  to  obtain  no 
tice  of,  and  to  remedy  same,  or  it  will  be  liable  for  injuiy  resulting  there 
from.     Warden  v.  Old  Colony  R  R.  Co.  (Mass.).    612. 

Patent  defect  in  machinery:  injury  to  employee  from:  liability  in  case  of. 
642  n. 

Safe  madiinery  must  be  provided  by  companv  in  performance  of  duty  to 
employee,  and  machinery  must  be  kept  safe.  Tierney  «.  Minneapolis, 
etc.,  K.  R.  Co.  (Minn.).    545. 

Suitable  and  proper,  must  be  furnished  b^  company:  and  reasonable  dili- 
gence must  be  exercised  to  keep  machinery  in  repair:  in  duty  to  em- 
ployees.   Houston,  etc.,  R  R.  Co.  9.  Maddox  (Tex.).    625. 

Use  by  a  servient,  of  defective  machinery  delivered  to  him  by  master,  though 
negligence  in  servant,  does  not  relieve  master  from  responsibility  to  a  fel- 
low-servant injured  thereby.    Rausier  v.  Minneapolis,  etc.,  K.  R  Co. 
(Minn.).    601. 
Mail-bag,  tossing,  from  train  so  as  to  injure  person  on  platform  is:  company 
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abould  prevent  it,  though  done  bv  one  not  In  company's  employ.   Carpen- 
ter e.  Boston  &  AJbany  R.  R.  Co.  (N.  T).     881. 
HotId^  train;  company  tbrough  ita  conductor  ioducinr  passenger  to  leave 

tram  while  in  motion  Is  guilty  of  neeligence.    Rather  «.  N.  Y.  Cent.  & 

H.  R  R.  R.  Co.  (N.  Y.).    861. 
It  Is  not  negligence  per  w  for  paaaenger  to  leave  train  while  in  motion. 

Ruclier  r.  If  T.  CeDt.  &  R  R  R.  R  Co.  (N.  Y.).    Ml. 

Leaping  from,  as  contributory  negligeuce,  when.    864  n. 

Leftving.  at  conductor'a  suggestion.  nUy  be  question  for  juiy.    Bucher 

«   N.  Y.  Cent.  4;  H.  R.  R  R:Oo.  (N.  YT).     8tfl. 
Passenger  leaving,  at  conductor's  request,  is  not  guilty  of  negligence. 

Bucher  e.  N.  Y.  ttnt.  &  H.  H.  R.  R  Co.  (N.  Y.).     Ml. 
Nearsiglitedness  of  engineer  whose  locomotive  produced  injury:  retention  of 

such  engineer  in  employment  not  necessarily  negligence  in  compaoj. 

TeiBB,  ele.,  R  R.  Co.  b.  Harrington  (Tex.).     671. 
Obedience  to  iostruclion  of  station-agent  to  cross  track,  resulting  In  death, 

makes  railway  company  liable  in  absence  of  delay  or  contribotory  ncsli- 

gence.    B.ilto.  &  OliioR.  R  Co.  v.  State  of  Md.  (Md.).    »». 
Pass:  negligence  injuring  person  riding  upon  a  pass.    15S  n. 
Passengers:  care  and  negligence  by  company  as  to,  defined.     Dooglurty  tt. 

Missouri  R.  R.  Co,  (Mo).    497. 
Passengars;  duty  of  railway  company  to,  exceeds  rdtaonable  care.    Bafe^rof 

passenger  must  be  provided  for  as  far  as  hunua  foredght  will  ga     Kel- 

low  V.  Central  Iowa  R  R.  Co.  (Iowa).    48S. 
Paaaenger  lawfully  on  train  may  recover  for  Injury  caosed  by  railway  com- 
pany's negligence,  though  he  has  paid  no  fare.    Prince  «,  International 

&G.  N.  R.  R  Co.  (Tex.).    153. 
Passenger  on  locomotive  pilot  guilty  of.     Rucker  v.   Mo.  Pac  R.   R   Co. 

(Tex.).    345. 
Passenger's  position  at  time  of  Injury:  failure  of  evidence  may  not  prevent  a 

recoveiy.     Kellow  o.  Central  Iowa  R  R  Co.  (Iowa).     ^. 
Ferilriuq  place:  passenger  riding  in:  permission  of  employees.     348  n. 
Plaiiitifl  lias  no  burden  to  prove  freedom  from.     Dallas  &  Wichita  R.  R.  Co. 

V.  Spicker  (Tex.).    160. 
Pintroriii  riding,  in  absence  of  other  seat,  not  negligence  per  le.     Long  Island 

H.  R  Co.  «.  Werle  (N.  Y.).    439. 
Pleading  as  to:  averment  expressly  bv  plaintifF  of  freedom  from  conlribulnrv 

nenligcnce  not  necessary  where  tuat  fact  is  fairly  inferable  from  llie  otlio'r 

averments  of  the  pltdnlifF.  Bedford,  etc.,  R.  R  Co.  v.  Rniuliolt  (lud.).  4*'6. 
Presumption  of  negligence  by  defendant  raised  by  proof  thsl  plaioliff,  u  pns- 

senger  in  defendant's  railway  car,  was  injured  while  riding  therein,  witii- 

out  fault  of  his  own.     Bedford,  etc.,  R  ft.  Co.  c.  Rainboil  (Itid.).     46B. 
Prima-JaeU  case  of,  must  be  made  out  by  plaintiff.     Forty  second  &L  &  G.  8. 

F.  Co.  B.  Hayes  (N.  Y.).     858. 
I^ma-faeU  case:  proof  of  injury  and  of  facts  and  circumstances  from  which 

negllgenoe  of  defendant  may  be  fairly  inferred,  oonstiliiles  a  prima^aeie 

case.     B.  Tenn.,  etc.,  R.  R.  Co.  o.  Stewart  iTenn,).     614. 

1  neglitreuce' does  not 
make  a  prima-fneU  case.     E.  Tenn.  R.  R.  Co.  e,  Stewart  (Tenn.).     614. 

Proof  of  injury  will  not  alone  mnke  such  n  case,  or  shift  burden  of 

proof.     B.  Tenn.,  etc.,  R.  R.  Go.  u.  Stewart  (Tenn.).     614. 

Proof  of,  must  be  made  by  plainllS,  and  must  extend  to  all  facts  necessary  to 
constitute  a  case  of  negligence.  Atchison,  etc.,  R  R.  Co.  e.  Iiedbeiter 
(Ean.).    D50. 

Mere  proof  of  defect  In  car  not  proof  of  negligence.    Atchison,  etc.,  R- 

R  Ca  t>.  Ledbettet  (Ean.).    555. 

Proximate  and  remote  cause:  coUlaioa  with  can  of  another  company:  proxi- 
mate cauae  of  accident  may  be  equally  negligence  of  both  companies. 
Eellow  V.  Central  Iowa  R  R.  Co.  (Iowa).    &S. 
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good  ground  therefor.    Houston  &  Tex.  Cent.  R  R  Co.  «.  Schmidt 

CTex.).    845. 
Evidence  of  negligence  and  contributory  negligence  held  so  conflicting  as  not 

to  authorize  setting  aside  of  verdict.    Union  Pac  R  R  Co.  v,  Dlebl 

(Kan.).    850. 
General  verdict  beine  in  proper  form,  failure  of  jury  to  answer  interr^tories 

does  not  authonze  vemte  de  novo.    Bedford,  etc.,  R  R  Co.  v.  KainboU 

(Ind.).    466. 
Holding  of  new  trial  at  same  term  as  first  not  objectionable:  at  least,  unless 

continuance  was  asked  at  the  time.    Texas  &  Pac.  R  R  Co.  v.  Garda 

fTex.).    884. 
Misconduct  of  jurors  asteround  for:  ruling  as  to,  made  on  conflicting  aflSda- 

vits  npt  reversed  unless  clearly  erroneous.    Tiemey  v,  l^IinneapoUs.  etc.» 

R  R  Co.  (Minn.).    646. 
Newly  discovered  evidence  as  ground  for,  is  in  discretion  of  court,  which  is 

controlled  only  in  case  of  abuse.    Eldridge  v.  Minn.  &  St.  L.  R  R  Co. 

(Minn.).    494. 
BsmittUuT  of  excessive  damages  by  successful  party  allowable,  in  order  to 

reduce  verdict  and  prevent  award  of  new  trial.    Houston,  etc.,  R  R 

Co.  f).  Maddox  (Tex.).    626. 
VeTiire  de  novo  awarded  only  where  the  verdict  is  so  imperfect  that  a  judflmnent 

cannot  be  rendered  thereon.    Bedford,  etc.,  R  R  Co.  «.  Rainbolt  (ind.). 

466. 


HGHSVIT. 

Compulsory:  evidence  hM  to  make  clear  case  for:  refusal  of,  hM  error. 
Forty-second  &  G.  8.  F.  R.  R  Co.  v,  Hayes  (N.  T.).    858. 


HOTICS. 

See  Bills  of  LADme;  Common  Cabbibbs;  Pubchxbb  fob  Yalub  without 

NOTIGB. 

Bill  of  lading  requiring  notice.    See  Bill  of  Lading. 

Of  defect  in  macninery.    See  Nbgliobncb. 

Reservation  in  bill  of  lading:  insurance  company  affected  with  notice  of,  when 

policy  signed  at  same  time  with  bill.    British  &  Foreign  Marine  Ins. 

Ck).  V.  Gulf,  C.  &  8.  F.  R  R.  Co.  (Tex.).    112, 


OPEN  CAB. 

Carr^ring  cotton  in,  qucere  whether  negligence  per  ee.  Contract  for  such  car- 
riage, muBre  whether  a  contract  against  negligence.  Chicago,  St.  L.  & 
N.  O.  R  R  Co.  V.  Moss  &  Co.  (Miss.).    08. 


OVXBOHASeSS. 

See  RATB& 

0WHSB8HIP. 

See  Indicia  of  Ownebship. 

PABCSL. 

Rates  for,  considered.    61  n. 
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PABTVEBSHIP. 

Advancement  of  charges  by  members  of  conneeliiig  lines  saccesdvely  will 

not  constitute  them  partners.    4  n. 
Connecting  lines  held  not  copartners.    (N.  Y.)    8  n. 
Connecting  lines  making  a  through  line  for  transporting  freight  without 

breakmg  bulk,  but  eSch  fixing  its  own  rates  for  the  transportation  done 

by  it,  not  pMtners.    (III.)    4  ». 
Despatch  line,  several  companies  contracting  with,  not  partners.    4  n. 
Bale  of  through  tickets  by  members  of  connecting  lines,  each  reserving  its 

own  portion  of  the  money  and  accounting  to  the  others,'  does  not  con- 
stitute them  partners.    4  n. 
Railwav  companies  Tield  to  be  partners,  on  certain  states  of  fact.    5  n. 
Several  railway  companies  forming  a  fast  freight  line  are  partners  in  respect 

of  that  business,  and  liable  as  such  for  loss  and  damage  to  goods  handled 

in  that  business.    4  n» 

PASS. 

See  Common  Cabrdsbs. 

Carrier  undertaking  to  carry  a  person  gratuitously  is  entitled  to  san^e  degree 
of  care  as  if  he  had  paid  his  fare.  Abell  «.  Western  Maryland  R  R  Co. 
(Md.).    508. 

Clause  in,  exempting  carrier  from  liability  for  injury:  validity  and  effect  of. 
15S  n. 

Minors  travelling  on  "drover's  pass,"  as  assistants  to  drover,  and  permitted 
to  do  so  by  conductor,  though  contrary  to  coinpany's  rules,  are  entitled 
to  safe  passage.    Texas  &  Pacific  R  R  Co.  v.  Garcia  (Tex.).    884. 

Rights  of  persons  travelling  by  passes  without  paying  fare:  liability  of  carrier 
for  injury  to  such  persons.    155  n. 

PASSEHeSB. 

See  Common  Cabbibbs, 

PATMEHT. 

See  Sale. 

PEHAL  ACTIOH. 

Action  for  injury  causing  death  of  minor  !&  Smith  v.  Louisville  &  Nash. 
R  R  Co.  (Ala.).    167. 

PLEADIHe  AKB  PBACTICE. 

Admission  of  negligence  by  pleading  of  defendant:  evidence  for  plaintiff  still 
admissible  to  show  degree  of  negligence.  Lawson  v,  Chiciago,  St.  P., 
M.  &  O.  R.  R.  Co.  (Wis.).    249. 

Allegata  et  probata:  evidence  tending  to  show  right  of  plaintiff  to  recover,  but 
not  to  sustain  his  allegations,  inadmissible  for  him.  Henry  v.  Sioux  City, 
etc.,  R  R  Co.  (Iowa).    644. 

Allegations  in  actions  for  injuries  causing  death.  See  Injukt  CAUsma 
Death. 

Code  of  Wyoming:  defendant  entitled  to  plead  any  number  of  defence:  fact 
not  inconsistent: -and  defences  should  never  be  held  inconsistent  if  both 
may  be  true.    Lake  Shore  &  M.  S.  R.  R.  Co.  v.  Warren  (Wy.  T.).    802. 

General  allegations  of,  sufficient  to  admit  all  necessary  and  natural  conse- 
quences:  damages  not  so  necessariW  resulting  must  be  specially  alleged. 
Texas  &  Pac.  R  R  Co.  v.  Curry  (Tex.).    448. 

Allegations  of  cuts,  bruises,  and  injury:  pain  and  suffering  are  neces- 
sarily implied.    Texas  &  Pac.  R.  R  Co.  v.  Curry  (Tex.).    448. 

Reply  by  plaintiff  inadmissible  in  Arkansas,  where  defendant's  answer  alleged 
no  counter-claim  or  set-off.  St.  Louis,  etc.,  R.  R.  Co.  v.  Higgins  (Ark.). 
629. 
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mu.  Lav;  Station  Aoent. 


POOL. 

Inlercbange  of  freiglit  not  In  itself  m  pooling  contract.    St  parte  EoeMer 
(Ot^.).    B3. 


See  Fdschahb  fob  Talqe  wtthodt  Notick. 

urchuer  at  caab  sale,  without  pimneDt.  v 

o  retake  the  goods.    LeuU  n.  Ftiut  &  Pen  Marquette 


AoqulritioQ  of,  by  purchaser  at  caab  sale,  without  pimneDt.  will  not  cat  off 


PKAOTICS  kt  LAW. 

"  Cue  Btated"  u  to  liability  for  freight  cbargea  held  too  imperfect  for  deter- 

ininatioD.    Old  Colony  K  R.  Co.  e.  Wilder  (Haas.).    41. 
"  Case  Blated  "  may  be  submitted  to  court,  when,  by  Hanacliiuetta  practice. 
Old  Colony  R.  R.  Co.  t>.  Wilder  (Hass.).    41. 


Accident  presumed  to  result  from  want  of  care,  when.  Dougherty «.  His- 
Bouri  R.  R.  Co.  (Ho.).    407. 

Derailment  of  a  car,  repeatedly  happening  in  ahort  distance,  niata  presump- 
tion of  negligence  against  company.  Texas  &  St  Louis  R  R.  Co.  o. 
Suggs  (Tex.).    475. 

Infant  or  minor  engased  )□  railway  serWce,  e.g..  as  brabeman,  presumed  in 
abneiice  of  proof  able  to  understand  and  perform  tlie  duties  for  wUcb  he 
is  employed.    TouU  v.  Bioui.  etc.,  R.  R.  Co.  (Iowa).    58». 

Inspection  of  machinery  and  cars  not  presumed  a  part  of  conductor'a  du^: 
nor  is  he  presumed  negligent  in  using  macliineiy  and  cars  containing  de- 
fects discoTerable  by  inspection.  Rauaier  v.  Hinneapolis,  etc,  R.  R.  Co. 
(Uinn.).     601. 

fTegligence  of  defendant  presumed  from  proof  that  plaintiff,  a  passenger  in 
defendant's  railway  car,  was  injured  while  riding  therein,  without  fault 
of  bis  own.    Bedford,  etc.,  R.R.  Co.  0.  Runbolt(Ind.).    466. 


FBOZIKATI  OAUBB, 

See  Nkouqbncb. 

PmLIC  EKFL0T1CEKT. 


PUBLIC  POLICY. 

bilityfor 

Chicago.  St.  L.  &  S.  O.  R.  R.  Co.  c.  Hoss  &  Co.  (Hiss.).    86. 
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PUBCEA8B  VOB  VALUE  WITHOUT  EOTIGE. 

See  IimiciA  of  Owkbbship. 

ABsifpkee  for  creditors  is  not  such  purchaser,  and  has  no  greater  right  than  the 
insolvent  debtor  had,  Leutz  v.  Flint  &  Pere  fiaurquette  R.  R  Co. 
(Mich.).    83. 

Bill  of  lading  issued  by  railway  clerk,  by  fraud  or  mistake,  binds  railway 
company  in  hands  of  purchaser  for  value  without  notice.  Brooker  et  al, 
V,  New  York,  L.  E.  A  W.  R.  R.  Co.  (Pa.).    64. 

Duplicate  bill  of  ladiue  marked  "  Duplicate"  puts  purchaser  on  inquiry  as  to 
the  original :  purcnaser  does  not  take  without  notice.  Castanola  o.  Mis- 
souri Pac.  R.  R.  Co.  (U.  B.  Dist.,  W.  D.  Tex.).    75. 

Purchase  for  value  of  railway  ticket  tainted  by  fraud  from  holder  thereof, 
without  notice  of  the  fraud,  confers  no  equity.  Frank  v.  Ingalls  (Ohio). 
277. 

bahwatb. 

Analogy  between  railway  and  yesael.    R.  R.  Commission  of  Miss,  v,  Yazoo 

&  M.  V.  R.  R  Co.  (Miss.).    6. 
Highways:  railways  compared  with  common  roads.    R  R  Commission  of 

Miss.  «.  Yazoo  &  M.  Y.  R  R  Co.  (Miss.).    6. 
State  institutions,  railways  are.    R  R  Commission  of  Miss.  v.  Yazoo  &  M. 

V.  R  R  Co.  (Miss.).    6. 

bahwat  coMxunoir. 

SeeRATBB. 

Act  creating,  in  Mississippi,  not  unconstitutional.   R  R  Oommission  of  Miss. 

f>.  Yazoo  &  M.  y.  R  R  Co.  (Miss.).    6. 
Charter  rights  of  railway  companies  not  interfered  with  by  acts  of  railway 

commusion  within  scope  of   their  authority.     R  R  Commission  v. 

Natchez,  J.  &  C.  R  R  Co.  (Miss.).    17. 
Constitutionality  of:  the  law  of  Mississippi  creatine  a  railway  commission  is 

not  unconstitutional.    R.  R.  Commission  of  luss.  v.  Yazoo  &  M.  V.  R 

R  Co.  (Miss.).    6. 
Interstate  rates  not  controllable  by,  though  such  ratcis  may  have  objectionable 

features.    62  n. 
Jurisdiction  of,  limited  to  State  creating  commission.    Merrill  v,  Boston  & 

Lowell  R  R  Co.  (N.  H.).    48. 
Rates  fixed  by,  as  reasonable  not  conclusive,  but  subject  to  review.    R  R 
.     Commission  «.  Natchez,  J.  &  C.  R  R  Co.  (Miss.).    17. 
Rates  fixed  by  railway  company:  commission  cannot  interfere  with,  when 

rates  are  within  oharter.    R  R  Commission  of  Miss.  e.  Yazoo  &  M.  V. 

R  R  Co.  (Miss.).    6. 
Right  of  State  to  create,  declared     R  R  Commission  of  Miss.  e.  Yazoo  & 

M.  V.  R.  R  Co.  (Miss.).    6. 

bahwat  coxPAirr. 

Manufacturing  corporation,  as:  incidental  powers:  a  manufacturing  corpo- 
ration, authorized  to  ship  its  goods  to  market,  may,  as  incidental  thereto, 
carry  the  goods  of  others,  and  passengers.  Gruber  e.  Washington  & 
Jamesville  R  R  Co.  (N.  Car.).    488. 

Partners:  railway  companies  as.    See  Partnershif. 

Sale  subject  to  debts  under  general  act  on  sale  and  purchase  of  railway: 
"debts"  Tield  to  include  cQl  debts  and  demands  against  the  sellinff  com- 
pany or  railway,  upon  which  a  suit  could  be  maintained  either  at  law  or 
m  equity.    Chicago,  etc.,  R.  R  Co.  v.  Lundstrum  (Neb.)..  628. 


SwBULVAT  COUfiaEOB. 

BraDcb  lliifl:  hlffhor  i&tM  cbarmaUe  on. 
Chuter  rlKbt  o7  o 
inlii 
.1  B.  Co.  (Miw.)-     - 
Competition  »  reaaoniible  groiuid  for  differentisting  ntea.    Sbpaiie  Koeliler 

(Orag.).     52. 
CompMltlon  ft  reaaonftble  gromid  for  lover  iMm  to  ccHnpeting  polnta.    Ex 

porta  Koohler  (Drag.).    S2. 
Competition  with  k  WKtemnier:  e,  line  tranRpoiting  partly  by  water  ma; 

make  relea  to  competing  points  so  u  to  compete  witb  other  w&ter  lines. 

^D(iri«Eoehler(Oreg.).     68. 
CompetltiTe  rates  (o  competitive  poiota,  lemblt,  permitted  by  Iowa  stfttate  on 


Discrimination  by  making  lower  nttes  to  compeling  potnls  fa  reasonabls,  if 
the  rate  to  non-compethig  point  la  leaaoDable.    Sxparte  Koehler  (Oreg.). 

sa. 

Discrimination  In,  unjust,  by  railw^  compaQv  forbidden.  R.  R  Commis- 
sion oC  MEss.  e.  Yuzoo  <&  H.  V.  iC  R  Co.  (Hiss.)-    B- 

DlscriminstioD  may  be  proliibited  by  legislature  when  unreasonable.  Ez 
jtarU  Eoebler  (OreK).     S3. 

Discrimination:  rates  to  be  proportioned  to  distance  tniTeraed.  Higher cfaaim 
for  abort  Hips  than  for  long  ones  prohibited.  Osgood  K  Concord  B.  It. 
Co.  (N.  H).    44 

Distance  as  an  element  in  adjusting.    61  n. 

Grouping  non-competlug  stations  with  moro  distant  competing  BtaUons  dis- 
cussed.   68  n. 

Heavy  grade,  higher  rates  chargeable  on.    63  n. 

Judiciary  are  final  Judges  of  what  are  rensonable  rates.  Expart»  Eodtler 
(Oreg.).     63. 

Legialallve  control  of,  not  renounced  by  the  Btates,  2!b  parte  Eoehler  (Or^.). 
S3. 

Legislative  control  over,  not  absolute.    BeparU  Eoehler  (Oreg.).    58. 

Le^latnre  may  preacrlbe,  and  same  will  be  deemed  reasonable  until  contrary 
is  shown,  but  the  Judidary  are  the  final  Judges  of  what  is  reasomUile. 
BxparU  EoeblerjPrec;.).     S3. 

Damages  for  injury  by  overt^rglng,  measure  of,  note  on,    47  n. 

Malice  in  overcharging,  what  oonsututee.    47  n.- 

Noie  on.    47  n. 

Parcel  rstes  considered.    SI  n. 

Pro-rata  rales  on  basis  ot  distance  not  !□  dispensable.     61  n. 

"  Protection"  to  weaker  towns  may  be  afforded  by  railway  companies  by 

favoring  rates.    (Iowa  R.  R.  Cora.  Bept.)    61  n. 
Remedies  provided  for  excessive  charges,  who  may  sue. 


Boil  way  commission,  schedule  of  rates  not  conclusive  of  what  is 
R.  It.  Commission  v.  Natchez.  J.  &  C.  It.  R.  Co.  (Miss.).    17. 

Railway  company's  right  to  fli:  limits  of  such  right  R.  R.  Commisuon  of 
Miss.  e.  TaznoAM.  V.  RR.  Co.  (Uliss.).    6. 

Reasonableness  of:  alle^tioos  by  an  express  company  againsl  a  railway  com- 
pany held  not  sufflcient  to  call  reasonableness  of  rates  in  question.  Vick- 
era  Eipresa  Co.  e.  Canadian  Pac.  R.  R.  Co.  (Out.).    18. 

Regulation  of,  by  Slate;  constitutionality  of.     See  Cokbi'it  utjohaIi  Law. 

Railway  company  must  submit  to,  even  when  it  has  charter  right  to  fix 

rates.    Miss.  R.  R.  Commission  e.  Yazoo  &  Miss.  R.  R.  Co.  (Hik).   8. 
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'RkTEB-^Gcmtinued. 

Kegulation  of,  in  absence  of  charter  right,  is  subject  to  legislative  control. 

61  n. 
Begulation  of:  State  has  power  to  regulate.     Miss.  R.  B.  Commission  o. 

Yazoo  &  Miss.  Yaliey  K.  R.  Ck>.  (Muss.).    6. 
Siding:  transportation  on,  chargeable  at  rates  to  next  regular  station  beyond 

point  of  departure  from  mam  track.    62  n. 
Uniformity  of:  when  uniformity  necessary.  Congress  to  regulate.    R  R. 

Commission  of  Miss.  t.  Yazoo  &  Miss.  Valley  K.  R.  Co.  (Miss.).    6. 
Yested  right  in:  a  railway  company  has,  when  organized  under  the  general 

law,  which  the  legislature  cannot  rightfully  impair.    Ex  parte  Koehler 

(Oreg.).    53. 


BEBITTTAL. 

Evidence  which  controverts  that  of  the  defendant  as  to  particular  facts  is 
proper  in  .rebuttal,  though  the  same  evidence  would  also  have  been  proper 
as  part  of  plaintiff's  onginal  case.  Bedford,  etc.,  R  R  Co.  v.  Rainbolt 
(Ind.).    466. 


BSOEIPT. 

See  Bill  of  Lading;  Wabehousb. 

BBCEIVSB, 

Original  railway  corporation  not  liable  for  negligence  of  servant  of  a  receiver 

operating  tiie  road.    Memphis  &  L.  R.  R  K.  Co.  9.  Stringfellow  (A.rk.). 

874. 
Possession  of,  is  not  thait  of  the  original  corporation :  company  cannot  control 

him  nor  his  employees.    Memphis  &  L.  R.  R  R  Co.  9.  Stringfellow 

(Ark.).    874. 
Torts  committed  during  his  management:  liability  of  receiver  for.    Memphis 

&  L.  R.  R  R  Co.  f).  Stringfellow  (Ark.).    874. 


BBLSASE. 

See  Ikjttbt  CAUSiKa  Dbath. 

BUaiTITTTB. 

Ezcessiye  damages  may  be  remitted  by  successful  party,  and  verdict  reduced 
to  amount  satisfactory  to  court,  to  prevent  setting  aside  of  verdict  and 
award  of  new  trial.    Houston,  etc.,  R  R  Co.  «.  Maddox  (Tex.).    61^. 


BEFLEYIK. 

Creditor  making  claim  under  insolvent's  assignment  for  ^oods  shipped,  and 
presumably  delivered,  is  not  estopped  from  replevymg  such  goods  on 
discovering^  that  they  had  not  been  delivered.  Lentz  v,  Flint  &  Pere 
Marquette  R.  R  Co.  (Mich.].    82. 

Stoppages  in  transit:  exercise  of,  by  replevin.    84  n. 


BS8  ADJUBICATA. 
Overruling  of  demurrer  no  bar  to  sustaining  motion  in  arrest  of  judgment. 
Stewart  t>.  Terre  Haute  &  I.  R  R  Co.  (fid.).    209. 


Check  of  no  Talue  Is  not  MjineDt  for  goodB  sold.    Feoris  &  FeUn  Unioit 

R.  a  Co.  r.  Buckley  et  al.  (Ul.).    U. 
Title  nerer  psates  sbeolutely  on  delivery  without  pajment,  except  in  Baka  on 

credit.    Lentz  v.  Flint  &  Pere  Marquette  R.  R.  Ck).  (Hicfa.).    83. 
Title,  pataage  ol:  doea  not  occur  in  sale  subject  to  acceptance,  bo  lone  as 

buyer  ma  oeither  accepted  nor  paid  for  them,  nor  recelTed  tbam  nor  had 

the  right  to  compel  deliTeir.    Iientz  v.  Flint  &  Pbtb  Harauette  B.  B.  Go. 

(Hich.).    88. 


■UlSJITJUL 

Knowledge  or  means  of  knowledge  of  company  M  to  caoBM  likely  to  produce 

injuiiea.    B86  n. 
I^vcautioDB  to  ward  oO  danger  from  persons  in  station :  leiaUtr  Oie  giat  of 

liability.    Carpenter  e.  Boaton  ft  A.  R.  R  Co.  (N.  T.).    881. 

BGom-EAn)  soon. 

Ueuure  of  damages  to,  ia  not  market  value,  but  value  to  owoer.    Intcciu- 
national  &  O.  N.  R.  B.  Co.  v.  Nicholaon  (Tex.).    188. 


Bee  N^viQATioir. 

_j  and  Teasel,    R. 

u  Valley  R.  B.  Co.  (HIm.).    6. 


BIXBPDre-CAX. 
Innkeeper:  «leeptDg-car  company's  liability  aa  discuaaed.    447  n. 
Liability  of  aleeping-car  compiinieB:  authorities  leriewed.     446  n. 
Nc^ligenoe  by  sleeping-car  company  necessary  to  charge  them,  for  lON  Ot 
goods  by  paaaenger.    Bteani  v.  Pullman  Car  Co.  (OnL).    448. 

mciAL  vesd: 
SFnrx. 

Injuriee  to.    i 


QoTeniroent  b 

V.  Yazoo  i 
Rulways  are  I 

Valley  R. 
RegulaUon  of 

Commiwii 
Regulation  of 

sion  of  Mi 
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BTATIOK. 

Abandonment  of:  what  is  a  station  within  Acts  on  abandonment    241  n. 

Connecting  lines:  one  cannot  compel  the  other  to  stop  at  junction  and  trans- 
fer passengers  and  freight.  Shelby  R.  R.  Co.  «.  Louisyille,  Cin.  &  Lex. 
R.  R.  Co.  (Ky.).    288. 

Hackmen :  safety  of,  when  allowed  to  enter  station :  company  to  provide  for. 
Hamilton  v,  Texas  &  Pac.  R.  R.  Co.  (Tex.).    886. 

Lighting  of:  duty  of  company  to  maintain.    881  n. 

Location  and  relocation  of:  approval  of  "selectmen"  properly  signified,  not 
reviewed  by  court.    Attorney-General  «.  Eastern  R.  R  Co.  (Mass.)    287. 

Re-location,  and  not  abandonment  of:  hdd,  shown  by  certain  facts.  Attor- 
ney-General V.  Eastern  R.  R.  Co.  (Mass.).    287. 

Repair:  duty  of  company  to  keep  in.    881  n. 

Safety  of:  duty  of  company  to  maintain.    881  n. 

Safety  of  passengers  and  persons  waiting  in,  must  be  preserved:  for  injury  to 
one  on  platform  by  tossing  mail-bae  from  tram,  company  is  liable. 
Carpenter  v.  Boston  &  A.  R.  R.  Co.  (N.  Y.).    881. 

Safety  of  passengers  in,  against  injury  by  outsiders:  company  bound  to  take 
all  reasonable  precautions  for:  scienter  the  gist  of  the  liability.  Carpen- 
ter ».  Boston  &  A.  R  R.  Co.  (N.  Y.).    881. 

Safety  of,  to  persons  who  *'  welcome  the  coming  or  speed  the  parting  ^est:" 
company  bound  to  provide  for.  Hamilton  o.  Texas  &  Fac.  R  R  (3o. 
(Tex.).    886. 

Stoppage  of  train  at,  an  invitation  to  public  to  take  passage  thereon.  Long 
Island  R  R  Co.  «.  Werle  (N.  Y.).    429. 

Through  trains  and  way-stations.    See  Common  Cabbdsbs;  Nboligencs. 

STATIOK  AGSKT. 

Authority  of,  to  contract;  «.p.,  to  contract  to  furnish  car  for  horses.  Law- 
son,  Adm'x,  f>.  Chicago,  St.  P.,  M.  &  O.  R  R  Co.  (Wis.).    249. 

Direction  by,  to  bystander  to  cross  railway  track  obeyed,  and  resulting  in 
death,  renders  company  liable  in  absence  of  delay  or  contributory  negli- 
gence.   Baltimore  &  O.  R.  R.  Co.  v.  State  (Md.).    202. 

"Facility:"  station-agent  is.  under  Consolidated  Railway  Act.  Yickers  Ex- 
press Co.  €.  Can^ian  Pac.  R.  R  Co.  (Ontario).    18. 

Holding  out:  station-agent  is  not  held  out  as  having  authority  to  contract  to 
furnish  cars.    Wood  «.  Chicago,  M.  &  St  P.  R  R  Co.  (Iowa).    86. 

Police  authority  of,  note  on.    88  n. 

Station-agent's  authority:  extent  and  limitation  of:  note  on.    88  Hi 

8TATUTS. 

See  Ikjttbt  cattsing  Dbath;  Lobd  Camfbbll's  Act. 

Construction  of:  plain  meaning  of  statute  to  govern;  Merrill  «.  BoitoD  & 
Lowell  R  R  Co.  (N.  H.).    4a 

STATUTE  07  LIKITATIOink 

See  Ldotatxonb;  Statutb  ov. 

BTOPPAGS  Iir  TBAITBIT. 

Estoppel:  creditor  making  claim  under  insolvent's  assignment  for  goods 
shipped  and  presumably  delivered  is  not  estopped  from  replevying  such 
goods  on  discovering  that  they  had  not  been  delivered.  Lentz  «.  Flint 
<&  Pere  Marquette  R  K.  Co.  (Imch.).    82. 

Exercise  of,  by  replevin.    84  n. 

Waiver  of  right  of.    84  ». 

21  A.  &  E.  R  Cas.— 46 


Alighting  trom  or  bonrdlng  when  Id  motion  not  n^ll^eiicewrM.    SS7n. 

"  (^Triage:"  itreot-car  is  not  within  term  in  bill  of  laduig.  Cieun  CStv  R.  R. 
Co.  e.  CblMgo,  M.  ie  8t.  P.  a  a  Co.  (Wis.).     70. 

Duties  1q  stopping  for  ptusengers,  starting  tbereafter,  allowing  passengers 
reaaoaable  time  to  obtain  aeftts  or  safestaJiding-nKim.considerDd.  Dough- 
erty e.  Misaouri  R.  R.  Co.  (Mo.).    497. 

loaurer:  gtraet-railway  company  is  not,  as  to  naasengera,  bnt  ia  bound  to  ei- 
erdie  due  care  tad  vigUaace  for  their  safety.  Dougherty  v.  Hiisouri  R 
a  Co.  (Mo.).    497. 

Passenger  on  front  platform  stepping  down  on  front  step  to  make  room  for 
others,  and  up  sgaio,  and  thrown  oS  in  so  doing,  h4d  not  entitled  to  re- 
cover.   Forty-second  8l.  &  G.  S.  P.  R  a  Co.  e.  Hayes  (N.  T.).    868- 

Platform.  riding  on:  statutoiy  notice  to  psssengen  not  to,  relieving  company 
for  liability  for  Injury  while  so  ridiug:  whether  applies  to  street-railways, 
cuan.    Porty-BBCondSt.  &G.  8.{F.  R.  a  Co.  0.  H8ye«(N.  Y.).    WS. 

Platform  riding:  whether  negligence  in  passenger  per  w.    860  n. 


STOKMATIOV. 

SeeltmmAKCB. 

InmntDce  company'B  right  to  sabrogation  to  ■Upper'a  righto  sgainat  carrier. 


«nn>AT. 

Pellow-eerrant'a  rebtlon  not  changed  by  laboring  o: 

—ding  in  street-car  on,  Asf  — ^"---^  ■■■ -^ 

Statulea.    HoDonough «, 


SVBTITAL  01  AOTIOir. 

Injury  causing  death:  Kbw  Hampshire  statute  does  not  give  a  new  cause  of 
action  to  the  representatives,  but  makei  decedent's  rig^t  of  action  lur- 
vive.    Coriiss  e.  Worcester,  N.  &  a  K  a  Co.  (N.  H.).    908. 


TIBUDTAL  FACnJTIU. 
Discrimination  in  privilegee  afforded  Id.    Note  on.    8S  n. 


TEaoreH  tioeetb. 
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TI0ZET8. 

Bills  of  lading  and:  distinction  between.  Mauritz  v.  N.  Y.,  L.  E.  &  W.  R. 
R.  CJo.  (U.  8.  C.  C.  Wis.).    286. 

Coupon  tickets:  ri^ht  to  stop  over  at  termini  of  connecting;  lines.    282  n. 

Express  provision  in  ticket  for  continuous  passage:  decisions  as  to  effect  of, 
examined.    282  n. 

Expulsion  from  train  for  failure  to  have  ticket  stamped,  though  ticket  was 
duly  presented  therefor,  held,  proper.  Mosher  v,  St.  Louis,  1.  M.  &  S.  R. 
R.  Co.  (U.  B.  C.  C,  Mo.).    283. 

Expulsion  of  passenger  for  defect  in  ticket  not  discoverable  by  him  by  in- 
spection.    275  n. 

Limited  ticket-holder,  bound  to  observe  reasonable  regulations  of  carrier  for 
runnineof  trains.    Little  Rock  &  Ft.  S.  R.  R.  Co.  v.  Dean  (Ark.).    279. 

Limited  ticket-holder  entitled  to  use  ticket  at  any  time  within  time  limited : 
if  last  day  falls  on  Sunday  and  no  train  runs  on  that  day,  he  is  entitled  to 
transportation  on  succeeding  day.  Little  Rock  &  Ft.  S.  R.  R.  Co.  v.  Dean 
(Ark.)     279 

Limited  ticket:  passenger  on,  entitled  to  transportation  by  it,  only  within  time 
specified  therein.    Little  Rock  &  Ft.  S.  R.  R  Co.  tJ.  Dean  (Ark.).    279. 

Limited  ticket:  provision  in,  for  stamping  before  use  on  return  trip:  failure 
of  company  to  stamp  ticket  when  presented  Tisld  not  to  waive  such  re- 
quirement Moeherv.  St.  L.,  L  M.  &  S.  R.  R.  Co.  (U.  S.  C.  C,  Mo.).    288. 

Negotiable  instruments:  railway  tickets  are  not.  Sale  of,  will  not  cut  oft 
equities.    Frank  v.  Ingalls  (Ohio).    277. 

Omission  to  buy,  excused  when.    Stoner  v,  Pennsylvania  Co.  (Ind.).    840. 

Punched  ticket  sold  by  ticket  agent  as  good,  though  in  fact  not  good :  expul- 
sion of  passenger  presenting  it,  for  not  paying  additional  fare,  is  cause  of 
action  against  company.  Murdock  v.  Boston  &  Albany  R  R  Co.  (Mass.). 
268. 

Purchase  for  value,  of  ticket  tainted  by  fraud,  from  holder  thereof  without 
notice  of  the  fraud,  confers  no  equity.    Frank  v,  Ingalls  (Ohio).    277. 

Receipts,  tickets  are  merely.    Frank  v,  Insalls  (Ohio).    277. 

Ticket  is  the  only  evidence  to  be  regarded  by  conductor  as  to  passenger's 
righU.    Mosher  v,  St.  L.,  L  M.  &  B.  R  R  Co.  (U.  S.  C.  C,  Mo.).    288. 

Vouchers:  tickets  are  merely  receipts  or  vouchers.  Frank  v,  Ingalls  (Ohio). 
277. 

tlCXST-AeEKT. 

Bee  AoBNCT;  Station  Agent. 

TlEUkCX. 

Buildinff  so  near  track  as  to  injure  passenger  on  foot-board  of  car:  company 
liable.    Dickinson  v.  Port  Huron,  etc.,  R  R.  Co.  (Mich.).    456. 

Buildings  too  near  track:  railway  company  negligent  in  allowing  buildings  to 
remain  so.    Dickinson  «.  Port  Huron,  etc.,  R  R.  Co.  (Mich.).    456. 

Crossing  of  tracks:  permitting  passenger- cars  confining  passengers  to  stand 
on  crossing  and  be  run  into  by  other  cars  is  negligence.  Convenience  in 
discharging  baggage  is  no  excuse  therefor.  Eellow  v.  Central  Iowa  R  R. 
Co.  (Iowa).    485. 

Cross-ties,  defective:  instruction  on,  A«Z</ proper.  Texas  &  Pac.  R  R  Co.  v. 
Hardin  (Tex.).    460. 

Defect  in,  not  shown  nor  presumed  from  proof  that  brakeman  fell  through  the 
cross-ties  into  a  culvert.  Little  Rock,  etc.,  R  R.  Co.  v,  Townsend  (Ark.). 
619. 

Derailment  of  car:  railway  company  presumed  negligent  in  case  of.  Bedford, 
etc.,  R  R  Co.  V.  Rainbolt  (Ind.).    466. 

Foot  of  person  about  to  take  train,  caught  in:  contributory  negligence  not  to 
look.    Potter  «.  Wilmington  &  Weldon  R.  R  Co.  (N.  Car.).    828. 

Rails,  defective:  instruction  on  ?iM  proper.  Texas  &  Pac.  R  R.  Co.  «.  Har- 
din (Tex.).    460. 


lEACZ— CSmtintMd. 
Bate  tntck:  rule  u  to,  tomewlMt  modifled  as  to  dilapidated  track  in  procot 
of  recoaatnictioD,  Id  wbicb  work  deceased  wu  ennged.    Bodiestec,  etc., 
R.  R.  Co.  e.  Brick  (N.  Y.).    605. 


Bee  CoxKON  Cabbibbb. 

Thiongh  tn^na  and  waj-atations.    Bee  Cokhoh  Cabbissb;   Nbsijoekci; 

Btatiok. 
Wrong  side:  peraon  leaving  on,  because  not  prevented  or  notified  not  to,  t 

pMseuger.    HcKimble  ir.  Boston  &  Maine  R.  R.  Co.  (Hase.).    313. 

TBAVSPOBTATIOI. 

See  ComcoH  Cabbibbb'  Raiss. 

ITLTHA  TIBB8. 
Limitation  of,  as  to  torts  of  corporation 
"irta.  liability  for,  cannot  be  avc'-"' 

N.  Y.,  L.  E.  A  W.  R.  R.  Co.  0  ^  .         , 

—  Bo  of  alleged  defence  to  action  for  injury  caused  by  Diligent  ranallig  of 
horse-car,  that  defendant  had  no  licenae  to  ran  horae-otr.  N.  Y.,  L.  £. 
&  W.  R  R.  Co.  e.  Harlng  (N.  J.).    486. 


Bee  Ubabubs  of  Daicaobb. 
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VEBDICT—  Continued. 

Special  yerdict  finding  numerous  facts,  but  none  from  which  court  can  deduce 
negligence  as  conclusion  oriaw,  is  bad:  venire  de  now  awarded.  Pitts- 
burgh, etc.,  R.  R  Co.  9.  Spencer  (Ind.).    478. 

Special  verdict  should  find  facts  only,  ana  not  conclusions  of  law,  and  court 
should  apply  the  law  to  the  facts  as  found.  Pittsburgh,  etc.,  R.  R.  Co. 
€.  Spencer  (Ind.).    478. 

Special  verdict  should  state  all  material  facts.  Pittsburgh,  etc.,  R.  R  Co.  o. 
Spencer  (Ind.).    478. 

YX8TSD  BIGHT8. 

See  CoKffnTunoNAL  Law. 

Rates:  a  railway  corporation  organized  under  the  general  law  has  a  vested 
right  to  collect  and  receive  a  reasonable  compensation  for  transportation 
of  persons  and  property  on  its  road,  which  the  legislature  cannot  right- 
fully impair.    l2i;|>af(0  Koehler  (Oreg.).    52. 

vxsnsi. 

See  Ships. 

WAIYEB. 

Of  notice  of  loss  held  proved  by  certaui  facts.    Intematlouil  ft  O.  N.  R  R. 

Co.  «.  Underwood  (Tex.).    148. 
Of  tender.    See  Tbndbb. 

WABEHOTTSBB  AVD  WABEHOTTiSMEV. 

See  Common  Cabbibbs. 

Care  of  its  own,  by  railway  company,  should  be  such  as  ordinarily  prudent 

men  would  exert  under  like  circumstances.    Leland  «.  Chicago,  it.  &  St. 

P.  R.  R.  Co.  (Iowa).    108. 
Common  carrier  becomes,  upon  termination  of  liability.    Kennedy  Bros.  v. 

Mobile  &  Girard  R  R.  Co.  (AJa.).    145. 
Common  carrier  must  transport  ffoods  to  destination,  notify  consignee,  and 

give  reasonable  opportunity  for  removal  to  terminate  liability  as  carrier, 

and  become  war^ouseman.    Kennedy  Bros,  v.  Mobile  &  Ginurd  R.  R. 

Co.  (Ala.).    145. 
Exclusive  at  station :  conditions  of  dex>ofiit  in,  of  right  to  deliver  from  some 

other  elevator,  hM  unreasonable.    Rhodes  v.  Northern  Pac.  R.  R.  Co. 

(Mum.).    81. 
So  of  compulsory  charge  for  cleaning.    Rhodes  «.  Northern  Pacific 

R.  R.  Co.  (Minn.).    81. 
Exclusive  place  at  station  for  handling  grain:  public  nature  of  such  ware- 
house is  inconsistent  with  imposition  of  unreasonable  conditions.  Rhodes 

tJ.  Northern  Pac.  R.  R.  Co.  (Minn.).    81. 
Extent  of  railway  company's  liability  as  warehouseman.    816  n. 
Inspection  ticket  for  grain  is  not  warehouse  receipt  nor  indicia  of  ownership. 

Peoria  &  Pekin  Union  R  R.  Co.  «.  Buckley  et  dl,  (HI.).    94. 
Location  of,  for  station:  railway  company  may  select  exclusive  place  for,  at 

station.    Rhodes  «.  Northern  Pacific  K.  R.  Co.  (Minn.).    81. 
Location  of:  private  elevator  cannot  be  selected  as  exclusive  place  at  station 

for  handling  grain.    Rhodes  v.  Northern  Pac.  R.  R.  Co.  (MinnA    81. 
Negligence  in  keeping,  what  is,  fnima  fade,    Leland  «.  Chicago,  M.  &  St.  P. 

R.  R.  Co.  (Iowa).    108. 
Railway  company  as,  liable  for  Ipss  from  fire  set  by  its  locomotive,  unless 

company  shows  freedom  from  negligence.    Leland  «.  Chicago,  M.  &  St. 

P.  R.  R.  Co.  (Iowa).    108. 
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